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| The ;:[-“hifd_PARTl ofthcr
REPORTS
"EDWARD COKE,

Hcr‘Majeﬂy’sATTORN‘EY GENERAL,

. O F ,
| Divers Refolutions and Judgments- given with
great Deliberation, by the moft Reverend Judgesand
Sages of the Law, of Cafes and Matters in Law,
which were never refolved or adjudged before: And
the Reafons and Caufes of the {aid Refolutions and
Judgments, during the moft-happy Reign of the moft
Iluftriousand Renowned Queen ELIZABET H,
the Fountain of all JusTicE, and the L17e
of the L'a w. :

| With RErsrRENCES to all the BOOKS of the|
COMMON L AW, as well Ancient as Modern.

* In Memoria aterna crit juftus, & non timebit ab auditione mala.
: PsaLn. 105,

Fufbitia omnium wirtutum princeps cff, tuta £3 fida comes luumana wi-
ta s ea enim imperia, vegna, popull, civitates regurter, qud fide
medio tollatur nec conflare poffit hominum focietus. Isiborws.

Fuftitia in fefe virtutes continet omnes. -

In the SAVOT:

Printed by E.andR.NurT, andR. GosL 1w, ]|
(Afligns of Edward Sayer, E{g;) for 0. ¥5yowne, |
¥, Whalthoe, 5. Lintot, W Golling, L BPears,
. TWary, T, Fyps, I Dsborn, I Duoske,
1T, Woocdwary, F. Clap, L. Wiooton, R, Willkiame
fon, and &, TWard. :
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TO THE

READER

U AM non utiles

modo, fed necef-

fariz plane fue-

rint judiciorum

% caufarum Relationes
olim editz, facile vel ex
duobus hifce argumentis,
in aliorum magna copia,
zquo Leftori conftare po-
teft : Primo quod Reges
noftri Edwardys videlicet
Ed.3. Hen.4. Hen.5. Hen 6.
Ed. 4 Rich.3. & Hen. 7.
© prudentes quatuor & doc-
tos legum Profeflores fe
legerint & conftituer’, qui
reverendiffimorum  Judi-

cium fententias ac decreta

nandarent literis, tumut

folverentur queftiones du~ 2

biz ex opinionum difcre=

-

¥ W OW profitable and
neceflary the Re-
ports of the Fudg=

ment and Cafes in

Law publif’d in former Ages
bave been, may unto the
learned Reader, by thefe two
Confiderations amongft others
evidently appear. Fzg(ﬁ‘, that
the Kings of this Kealm,
that is to fay, E. 3. H. 44
H s H 6 E4 R.a
and H.7. did [ele@ and
appoint four diferect and
learned” Profeffors of Law
1o report the Judgments and
Opinions of the Reverend
udges, as well for refolvs
ing of fuch Doubts " and
ueftions wherein there was

@

(as tn all other Aris and Seis
A 2 - ences



. To the READER.

ences there often fall out)
Diverfity of Opinions, as al-
Jo for the true and genuine
Sence  and Confiruction of
Juch, Statutes and Aés of
Purliament, _as were  from

tme to Tyme made and
enalted. Do the End that
all the Fudges and Fuftices
an all 1he feveral Pasts of
the Realm, might,as it were,
with one Mouth in all Mens
Cafes pronounce one and the
Jame Semtencey whofe lear-
ned Works are extant, and
digelted . into mine feveral

Volumes, wherein if you ob-
Jerve the Unity and Confent

of fo many feveral Fudges
and Courts 1n fo many Sic-
geffions of Ages, and the Co-
berence und Concordance of
SJuck infinite, Jeveral, and
divers Gafes, (one as it were
with fweet Confent and A-
mily proving and approving
dnother) it may be queftio-
sted whether the Matter be
worthy of greater Admira-
tion or Gommendation : For
as in Nature we fee the infi-
wite Difiinétion of Things
procezd from foms Unity, as
.many Flowers fromone Root,
many Rivers from one Foun-
tain, many Artevies in the
Body of Man from one
Heart, many Veins from

one Liver, and wmany Si-"

news from the Brain: So
“without quefiion, Lex orta
eft cam mente divina,

pantia (id qd’ in aliis fere
artibus & {cientiis ufu ve-
nit) ortz; Tum ut de ve-
ro ac genuino fenfu eo-
rum ftatutorum legumg;
in comitiis fixarum con-
ftaret, quz de tempore in
tempus catz & fancitze
fuerant ; Idque eo fine
quo Judices ac juftitiz
Prezfides univerfi, in {in-
gulis regni partibus, uno
quafi ore idem jus in om-
nibus omnium hominum
caufis dicerent. Horurm
igitur do&a fane opera,
extant digefta etiamdum
in jufta novem volumi-
na: in quibus fiquidem
confpirantem unitatem &
confenfum tot tamg; adeo
diverforum Judicium ae
Curiarum in tanta fuccef~
fionum & feculorum va-

‘rietate obfervaveris, una

étiam & coharentiam atg;
concordantiam caufarum
pene infinitarum numero,

natura plane disjunctarum-
animadverteris, quo modo
una aliam,duler quafi har- -
monia & affinitate’ am-
plexetur, probet atq; ap-

‘probet ; Profecto in dubi-
.um vocarl poterit, fit ne

res' admiratione potius, -
an. commendatione majo-
ri digna. Quod enim in
Natura videmus,infinitam
rerum diftin&ionem ab’
unitate aliqua provenire,
ut ab eadem radice multos

~ flores,



" To the READER.

- triffimi illius reverendiffi-
mique Judicis ac Jurifpe-
- xiti Jacobi Dyer Milatis

Communis (ut loquimur).

Banci,fiveactionium com-
munium Curie capitalis
nonita pridem Juftitiarii :
'Adjicias denique & labo-
res meos qualefcungue at-
que quindecim invenies fi-
ve libros five traftatus, to-
tidemg; etiam(prater com-

pendia) Relationum jufta

- volumina de communi no-
ftro jure fcripta; ut de
‘Statutis interim ac decre-
tis comitialibus, quornm
magni aliqui habentur 1i-
bri penitus taceam. Et
quia difficile eft illins ar-

- tis aut {Cientiz quam non
profiteris, membrum ali-

- quod vere atg; limate trac-
tare, quinimo impoflibile
ut quod non capit intel-
le€tus, lingua jufte refe-
rat ; caveas imprimis mo-
neo, ab Annalium noftro-
rum ementita, Jurifpru-
dentia, Legumg; vel fita
vel erronea relatione que
incauto glias facile impo-
nat,. ' Exempli gratia, re-
ferunt Annales Gulielm’

.quem appellant Conque-

ftorem, Vicecomitum mn-

nus.in fingulis Provinciis
decrevifle atq; ordinafle,
itemgq; & juftitiz Prefides
qui paci confervand= pro-
Ipicerent & delinquentes

‘punirent ftatuifle, ubi no-

many Volumes of the Rea
ports, befides the Abridg-
ments of the Gommon Laws 3
for I fpeak wnot of the Sta-
tutes and . A5 of Parlia-
ment, whereof there be di-
vers great Volumes, And
for that it is bard for o
Man to report any Part or
Braunck of any Art or Sci-
ence jufly and truly, which
be profelleth not, and im-
poffible to make a juft and

“true Relation of any ;‘éin%

that he underfrands not,

pray thee beware of Chro-
nicle Law reported in our
Annals, for that will nm~
doubtedly lead thee to Ey-
ror - For Example, they fay
that William the Congue-
ror decreed that there fhould
be Sheriffs in every Shire,
and  Fuftices of Peace to
keep the Coumtries in Quict,
and to [fec Offenders pu-
nift'd, whereas the learned
know  that Sherifi  were
great Officers and  Mini~
fers of Fuftice, as now they
are, long before the Con-

queft, and Fuftices of Peace

kad not their Being: uutil]
almof} three bundred Years
after, viz. in the firlf Year
of Edward the Third,

But



To the READER.

flores, ab eodem fonte

plures rivulos, & in hu~

“mano corpore ab eodem
corde multas arterias, ex
uno jecore multas venas,
nervos omnes ‘ab uno ce-
rebro, ita proculdubio,
lex, orta eft ex mente di-
vina, atgs; unitas haccon-
fenfus plane admirabilis
in tanta rerum diverfitate,
non nifi a Deo bonarum
legum & conftitytionum
authore ac fonte dimana-~
vit, Huic Argumento ac-
cedit & fecundum illud
ducum a multiplici & ju=

cundo fructu quem ex iif~

dem hifee libris in =qua
Juftitiee executione,&tran-
quilla ac pacifica regni hu-
jus adminiftratione jam
inde percepimus.

Sunt preterea & Rela-
tiones a{iae majoribus in-
geniis aptz, paris {ane au-
thoritatis, fed perfpicuita-
tis forte minoris; quales
funt caufarum formulz ju-
diciorumg; in curiis regiis
datorum monumenta, in
quibus graves fane ac di-
ficiles queftiones, (diligen-

ti prius adhibita delibera-

tione) maturo confilio dif-
judicantur & definiuntur :
Ita tamen ut non expri-
mantur judicioram {en-
tentiarumg; cauf ac rati-
ones, quandoquidem fole-

ant prudentes & docti viri

priufquam judicant qui-

and this admirable Unity
and Confent in fuch Diver-
fity of Things, proceed from
God the Fountain and Foun~
der of all good Laws and
Confhitutions. ~ Secondly, in
Confideration of "the fwees
and del:Bable Fruit that
bath been reaped by thofe
Works for the due Admini~
firation  of Jultice, and
the  Govermuent of  the
Realm in Peace and Tran~
quility. -

Befides thefe there be Re~
ports fit for fironger Capa-:
citics of equal Authority, but
of Lefs - Perfpicuity than the.
other, and thefe be the fu-.
dicial Records of the King's
Couirts, wherein Cafes of Im=
portance and Difficully are.”
upon great Confultation and
Advifement adjudged  and
determined, in which Re-
cords ftlae' Kf:z;ﬁo;u or Cau~
o5 of the JFudgment are
‘{wt expreffed 5 for wife and
learned ~Men  do  before
they judge, labour to reack
to the Depth of all the Kea=
Jons of ke Cafe in Que-
fion, but s their Judg~

A3 ' - et



To the READER.

ment exprefs not any : And
in Troth if jﬂdgf thould
fet down the Reafons and
Caufes of their Fudgments
aithin every Record, that
smmenfe Labour fhould with-
draw them from the necef-
fary Services of the Com-
mon wealth, and their Ke-
cords [bould grow to be like
Elephantini libri of ixfi-

nite Length, and in mine_
Opinion lofe fomewhat of

their prefemt Authority and
Reverence 5. And this is al-
Jo warthy for learned
grave Men to imitate. But
- wune Advice 15, that when-
Joever a Man is enforced to
yicld a Reafon of his Opi-
wion or Fudgment, that then
be fet down all Authorities,
Prefidents, Reafons, Argu-
ments and Inferences what-
Soever that may be probably
applyed to the Cafe tn Quye-
frion s for fome will be
‘perfwaded or drawn by one,
and fome by another, ac-

cording as the Capacity or

Underftanding of the Hearer
or Reader 15.” Thefe Re-
cords, far-that they comtan
great and hidden Treafure,
‘are faubfully and  fafely
kepr (as they well deferve )
in  the King’s
And yet not fo kept but
‘that any Subjeit may for
. bis neceflary Ufle ond Be-
- mefit have Accefs thereunto,
-~ which was the ancient Law

and.

Ireqfury.

dem rationum momenta
ponderare, & in omnes rei
controver{z latebrasac re-
ceflus inquirere, wverum
inter judicandum {enten-
tiam nudam non caufas di-
cere. Et certe fiquidem
{ententiarum {uarum ra-
tiones fingulis editis Ju- .
dices apponerent, & avo-
caret eos immenfus illela-
bor a neceflariis Reipub’
negotiis, fierentque adeo
Elephantinorum librorum
fimileseorum fententiz in
infinitam molem excre- -
{centes, denique. authori-
tatis atque reverentiz pri-
ftinz (mea quidem opini-
one) nonnihilamitterent :
Diguum atque hoc eft gd’
imitentur viri docti & gra-
ves; utcunque fuaferim,
quod fi quando contigerit
ut opinionis judiciiqy fui
rationem quifpiam coga-
tur reddere, omnes tum
demum afferat & accumu-
let authoritates, omnia ex-
empla, rationes item, ar-
gumenta & illationes quaf~
cunque que caufz contro-
verfe probabliter poffint
applicari; ita multiplex
ratio,alia alium pro cujuf-
vis le€toris aut auditoris
captu trahet & perfuade-
Bbit. Atgs ifte quidem ju-
dicium {ententie quia plu-
rimum continent thefauri
quafi reconditi, . tuto acfi-
deliter, in Archivo Regio
-  (idgque
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(idque merito fio maxi-
mo) aflervantur: Ita ta-
men intereg ut cuivis fub-
dito liceatin ufum & com-
modum fuum illas adire
& confulere, idque anti-
qua lege Anglie cautum
fuit, pofteag; declaratum
& f{ancitum 1n magnis Co-
mitiis Anno 46 Edw. 3,
“habitis, in hec verba: I-
tem pria les Commons que
come recorde et quecungue
chofe en la court le Roy de
reafon devoient demurr illeo-
gues pur perpetual evidence,
§6 eide de touts parties a
welly, € de touts ceus a
quenx en nul maner tlis at-
teignent, quant meftier lour
fuzt. . Et ja de novell refu-

fent en la court w're dit-

Seign’ de ferche ou evidence
en contr’ Iz Roy ou difadvan-
tage de Iy que pleife ordei-
ner per eftatute, que ferche
£ exemplification foir faitz
as toutz gentz, de queconque
recorde.que les touche en ofc’
maner’  auxibien de ceque

chiet encountre le Roy come

autres gemtn.  Le Roy I
woet. ‘
Perutiles etiam funt &
antiqui legum noftrarum
1ibri qui hodie extant,fqua-
les Glanvillus, Bracton,
Britton, Fleta, Ingham, {5
Nove Narrationes, necnon
& recentiores alii, utpote
- Vetus Liber Tenorum, Natu-
ra Brevium, Littleton, Dia-

A4

of England, and fo i de<
clared by an A3 of Parlia-
ment in 46 E. 3. in thefe
Words: Ttem pria les
Commons que come re-
corde & quecunque chofe
en la court le Roy de rea~

{on devoient demurrt’ illes

oges pur perpetual evi-
dence,& eide de touts par-
ties a icelly, & de touts
ceux a queux ennul ma-
ner’ ills atteignent, quant
meftier lour fuit. Ftja
de novell refufent en la
court n’re dit Seign. de
ferche ou evidence en-
countr’ te Roy ou difad-
vantage de ly; que pleife
ordeiner per effatute, que
ferche & exemplification
foit faitz as toutz gentz,
de queconque recorde que
les touche en afc’ maner*
auxibien de ceque chiet
encountre le Roy come
autres gentz. . Le Roy le
voet,

Right profitable alfo are
the antient  Books of the
Common Laws yet extant,
as Glanvile,Bra&on, Brit-
ton, Fleta, Ingham, witd
Nove Narrationes, aud
thofe alfo of later Times,
as the old Tenures, old Na-
tura Brevium, Littleton,

Doétor



To the READER.

Dobor and Student, Par-
kins,Fitzh,Nat.Br.&Stam-
ford, of which the Regifter,

Littleton,Fitzherbert,and

Stam{ord are moff neceffa-
v and of greateft Authori-
v and. Excellency s and yet
bz otker alfo are not with-
out thetr Fruit,  In read-
217 of the Cafesin the Books
at large, which fometimes
are objcure and mifprinted,
if the Reader, after the di-
ligemt reading of the Cafz,
- fhall obferve how the Cafe
25 abridged in thofe two
great Abridgments of Fuftice
Fitzherbert, and Sir Ro-
bert Brooke, it will both
-2lufirate the Cafe and de-
lLight the Reader 5 and yet
neither  that of Statham,
northat of the Book of
Alfifes s 1o be vejedted:
And for Pleading, the great
- Book of Entiies is of fin-
gular Ufe and Ulility. 9o
ibe former  Reports you may
- add the exquifite and elabo-
rate Commentaries at large
‘of Mafier Plowden, a grave

Man, and fingularly well

- dearned, and the [ummary
~and frudtful Obfervations of

that famons- and mofi Re-

veiend  Fudge and Sage of
the Law, St James Dyer,
At late Chief Fuftice of
the. Coure of Common Pleas,
and mine_own fimple La-
Bours: Then have you 15
Books or Treatifes, and as

fus &

logus inter Dofforem &5 Stne
dwofum, Perkins, Fitzh. Ng~
tura Breviun, (S Stamford
in quibus utcunque Regi-

Sirem, Lattleton, Firzh. &5

Stamford : facile primas
partes cum ufus, tum au-
thoritatis & dignitatis ven-
dicent, reliqui tamen om-
nes fructu fuo nequaquam
carent. Prolixiores vero
caufarum relationes quod
attinet, in quibus ob{curi-
tatis aliquid, erroris item
nonnnihil Typographi vi-
tio occurrit, fiqudem ftu-
diofus Le&tor poft accura-
tam majorum librorum
perlettionem, magna illa
duo compendia, Firzher-

bertz Judicis alterum, alte~

rum Roberti Brooke Militis
in eadem queftione confu-
luerit, afferet profeto Me-
thodus hzc multum & lu-
cis caul®e, & Lectori de-
le&ationis. Hiis accedant
& Stathami atque Affifa-
rum ut loquimur, duo alii
non  contemnendi  libri,
Denique ad agendas cau-
{as, Iutrationim ille ut di-
cimus magnus liber, nfum
habet atque utilitatem
fingularem ; iftis {i lubet
addas  Magiftri Plowden
gravis fane, do&iqs impri-
mis viri, enucleata pror-
elaborata com-
mentaria majora: Com~

‘pendiofas infuper atque u-

tiles . obfervationes illufr
triflimd
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mnt do&, & fuiffe olim
quales mumc fnt, vel ante
vi&oris illius temp’ Vice-

~ eomites primarios juftitiz

Bur the, Module of a
Preface will not fuffer me to
‘enter - tuto thawt Matter,
‘awhereat my Mimd beganto
 kndle : I awill only (1o -
cite the [udious Reader 10
the diligent Obfervation fo
the Books, wherein be hid-
den  infinite Treafure of
-Knowldge) note, umto thee
divers excellent T hings wor-
‘thythy Obfervation out of the
Book Cafe 11 26 1ib. Afh{
pl. 24.fora Precedent for
thee to follow in many other
Cafes:” There it appeareth
~that in a Writ off inﬁ’
the Abbot of B. claimed to
bave Connfans of Flea, and
- Writs of ,fg/ﬁﬁ’ and other
Original Writs out of the
. King’s Courts by Preferip-
tion, Time out of Mind
of Man in the Times of
Sarmt Edmand, and Saint
Edward the Confeffor,
Kings of this Realm before
the Congueft, and [bewed
- drvers Allowances thereof,
and that King Hen. 1. con-
firmed their Ufages, and
. thar they (bould bave Conu~

miniftros, neque extitiffe
etiam nifi po#t trecentos
fere exinde annos, munus
illnd - Jufticiariorum (ut
loquimur) videlicet anno
primo Edwardi Tertii. |
~ Verum non me finet
przfationis ifte modulus
argumentum hoc ulterius
profequi, quo tamen cz-
pit mihi animus aliquan-
tum incalefcere : Ideog; ut
- fiudiofum potius Lecto-
- rem incitem ad eorum li-
brorum diligentem obfer-
vationem, in quibus infi-
niti plane {cientiz thefau-
ri funt reconditi, adnota-
bo quedame queftione dif-
putata libro Aflifarum 26.
pla. 24. digna' profecto
cum in {e, tum prafertim
opera & attentionem tia,
utpote que in aliis multis
caufis pro exemplo tibi
ad imitandum inferviant.
Ibi apparet quod in re- =
Acripto Aflifz ut loquimur,
Abbas de B. -cognitionem
atq; determinatjopem ven="
dicavit aftionum & re-
feriptor’ tam Aflif quam
.origmalium aliorum e cu-
rijs Regis datornm, idq; ex
ufu & preferiptione ultra
“memor hominum ducta,
videlicet, a temporibus S.
Edmundi, & S. Edwardi
| Confefforis,
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Confefloris, quorum utriq;
Reges Angliz extiterunt
priufquam  a  Normanno
})uCe vinceretur. Ad hanc
rem confirmandam varie

pratereaallate funt allocn-

tiones 5 atq; quod Henricus
~ primus eorum confuetudi-
nes confirmaflet, &nomi-
natim illam de cauffarum
ac queftionum decifione, a-
deo ut neutrius banci five
Curiz Judicibus liceret aut
interponere illic authori-
tatem {uam, aut jus dice-

‘re : Ex hoc referipto annos-

abhinc fupra trecentos da-
to, facile liquet quod Ab-
bates etiam {uperiores qui
praceflerant, refcripta A
fifz atq; originalia referip-
ta alia e curiis Regiis pe-
tita habuerunt : Idque ab
antiquis nfque temporibus
fub 1ifdem illis Regibus,
ultra hominum recordatio-
neym, ita ut nemo tum ex-
taret qui fecus aliquando
fa&um ggiret, five ex me-
moria & cognitione pro-
pria, five ex refcripto ant
argumento quocung; alio,
Jam utcung; apud dottos
conftat originalia refcripta
ad Vicecomitem illius Pro-
vinciz mitti ac dirigi in
qua lis orta eft ; tamen non
- abs re erit, ad majorem
dilucidationem diverfarum
rerum obfervatione digna-
rum, formulam ipfam re-
{cripti Affife hoc loco ap-

Jance of Pleas, o that she
TFuftices of the one Bench,or
the other, fhould not inter-
meddly, out of which Rpe
cord (being now above Thren
Hundred Vears paff) it ap
peareth that the Predecef-

Jors of that Abbot bad ‘fzme ,

out of Mind of Man in
thofe Kings Reigns, (thatis

Whereof mo Man then kuew

the contrary, either out of
bis own Memory, or by o~
ny Record or other Proof)
Writs of Afife, and other
original Writs out of the
King's Courts. Now  albe-
# that the Learned do
know that original Wris
are direled to the Sheriff
of the County wherz the
Land doth lie, yet it-is not
Impertinens 10" [t down
the Form of “the Writ
of Affife for the better Ma-
nifeltation of divers Things
worthy of Obfervation. Rex
vicecomiti Salutem : Que~
ftus eft nobis A quod B,
injufte & fine judicio dif-
feifivit eum de libero te-
nemento fuo in E. &e.
& ideo tibi pracipimus
quod fi praditt’ A. feces
rit te fecurum de clamore
fuo profequendo, tunc fas
cias tenementum illud re-
feifire de catallis que in
1pfo capt’ fuer, & ipfum
tenementum cum catallis
efle in pace ufgue ad pri-
mam aifif; com Jufticiarii
noftri
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noftri in partes illas ve-
nerint, & interim fac’ 12
liberos & legales homines.
de ' vicineto illo .videre
tenementum illud & no-
‘mina eorum imbreviar’,
&c. And this Form of Writ
appearcth in Bradton, lib.
4. cap. 16. and in Glan-
vile, in bis 12th Book,
awho wrote not long after
the Conqueft : Out of which
d gather Four Things. 1.

That Time out of Mind of

Man before the Congueli
there bad been Sheriffs, for

the Writ of Affife, and eve-
ry otlier oviginal Writ is di~

reiked to the Sheriff, and
cannot-be. diveded 1o any
other, unlefs it be in [pe=
ctal Cafes to the Coroner,
awho-then ffands in the Place
of the Sheriff. 2. That
Lkewile by all that Time
there were Trials by the
Ouath of Twelve Men, for
the Words of the Writ of
~ Affife are, & interim fac’
12 liberos & legales ho-
mines, &z. 3. That by ke
Time there had been Writs
" of Affife and other original
Writs retornable into -the
King’s Courts, which (fecing
they be, as Fufiice Fitzher-
bert faith 1 his Preface to

%is" Book of Natura Brevi-
um, the Rules and Princi~

ples of the Stience of the
Common Law) do manifefi-

by prove that the Common

ponere. Rex Vicecomiti o~
lutem : Ducfius eff nobis A.
quod B. wnjufic & fine judi-
cio diffeifivit eum de libero
ten’to fuo in E. (5. Ex ideo
t1bi precipimus quod fi pre-
dilt A. fecerit te fecurum de
clamore fuo profequendo, tunc
facias ten’tum  illud vefeifire
de catallis que in ipfo capt’
fuer’, & ipfum ten’tum cum
catallis effe in pace ufque ad
primam Affifam, cum Fufis-
ciariz noffri in partes illas
venerint, & nterim fac’ 12
liberos &8 legales homines de
viceneto o Videre ten’tum
tllud, && nomina eorum im-

~breviar’, atqs hze refcripti

formula habetur tum apud
Braftonum,lib. 4.c.16. tum
apud Glanvillum, Lib. 13.
qui a devi€ta natione no-
fira non ita multo poft
feripfit 5 hinc, ergo quatn-
or colligo. 1. Quod non-~
dum fubjugata hac Infila,

ultra omnem hominum
memoriam Vicecom® hic
extiterant : Quandoquidem:
refcript’ Afhfe, ut & alia
{fingula refcripta originalia

_Viceconiiti foli mittuntur,

nec ad alivm quenquam
poflunt dirigi, nifi forte ad
Coronatorem utappellant,
idq; in fpecialialiqua cau-
fa, quando is etiam Vice-
comitis locum obtinet, 2,
Quod toto illo tempore ex
duodecim hominum jura~
terum fide definiebantur
) ‘ | - caul~
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cauflz: Ita enim refcripti
Aflife verba habent, Etry-
terimfac 12 liberos & lega-
les bomines, &ec. 3. Q4 per

idem tempus extiterant:

refcripta Aflife alique re-
Acripta Originalia in Curi-
as Regias releganda ac re-
mittenda. Que fane (quan-
‘doquidem funt ut inquit
Fitzhberbert in preefation’ ad
Librum fuum de Natura
brevium," Juris noft’ com-
munis regule & principia)
evincunt manifefto, & fuif-
fe hoc antiquitus ante de-

vitam Regionem iftam,

ultra omnem omnium ho-
minum recordationem, jus
commune Angliz, neg; a
vitore Normanno altera-
tionem aut immutationem
paflumeffe. 4. Quod per
totum illud tempus Curia
fuerat quam Cancellariam
dicimus, utpote ex qua fo-
la neg; alicunde alias, pe-
titia fint originalia refcrip-
ta upiverfa. Quin & ex
Libris noftris liquido con-
ftat, ¢’d omnes fundi (quos
maneria vocamus) qui e-
rant Sancti Edwardi Con-
fefforis, vel in hunc ufque

diem antiquar’ poffeflion’
nomen obtinent, quodque

omnes colentes &occupan-
tes eafd’ Edwardi Confeflo-
ris pofleflion’ in Affifis ju-
ratis feu recognitionibus
poninon debent 5 qua qui-
dem immunitate ac privi-

Law of England bad been
Time out of Mind of Man
before the  Counqueff, and
was not altered or changed
by the Conqueror. 4. Thar-
by all that Time there bad
been. a Court of Chancery,
for all Originals do Iffie
out of that Court, and none
other: And in our Books
it appeareth, that all thofe
Manors that were in the
Hands of Saint Edward
the Confeflor, are to this
Day called  antient. De-
mefnes and  that all Kin

Edward the Confeffor’s TE—'
nants in Affifis, Juratis,
feu recognitionibus poni
debent, which Immunity
and Privilege remains 1o
the Tenants of thofe Ma-
nors, to whofz Hands fo-
ever the fame become to
this Dayy and - this ap-

peareth by the Book of
Domefday  now remain-
ang in the Exchequer, which
was made in the Reign of
Saimt Edward the Confif-
Jor, as it appearcth in
Fitzh. Natura Brevium,
fol. 16. 8o as without
Controverfy . the Trial by
Juries who ever were re-

‘torned - by Sheriffs, was
before _the Conqueff. In

the Book of Domefday
you [ball alfo read, that Ei-
clefia San&te Marize de
‘Worcefter’ habet Hun-
dred’ vocat’ Ofivaldefhaw,

n
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#n qua jacent 300 hide,
de quibus Epifcepus ipfius
Eeclefiz a conftitutione

 antiquornm tempor’ ha-
bet- omnes Redditiones

Socharum, & omnes con-
fuetudines inibi pertinen-
tes ad dominicum victum,.
& Regis fervicium & fu-
um: Ita ut nullus Vice-
comes ullam ibi habere
polfit quarelam, nec in
aliquo placito, nec in ali-

qua qualibet caula. And

i appeareth by the Charter
at [elf, that King- Edward
long “before the Conqueft,
granted. to. the: Churck’ of
Worcefter the faid Fran-
chifes and Hereditaments,
whereby it is evident that
then there were Sheriffs 5 and.
that the Sheriffs bad then
a Conrt, and determined
Caufes, held Pleas by plaint
as to this Day they do,
and that there were Red-

~ ditiones Socharum, which

prove Soccage Tenure, and

Regis {ervicium Knights
Service s them called Regis
fervicinm, becanfe it was

 done to or for the King,
and the Realm : The Jame-
King granted the like Ghar-
ter to the Monaftery of St:
Andrew iz Ely, viz. Two
Hundreds within_ the Ifle;

- and Frve and o Half with-
out, together with Views of

- Frank-Pledge, and by ex~

prefs Words that no Sheriff-

legio gaudent ‘cmmnes eti-
amdum in quorum manus
ii ipfi fundi hodie devene-
runt. Atq;hocapparet ex
Libro qui inferibitur Do-
mus Dez, & in Scaccario af~
fervatur: Qui fane Liber
(ut refert Fuzberb. de Na-
tura Brevium, f. 16.) reg-
nénte-St. Edwardo Confel~
fore fcriptus & -conditus
fuit. Quapropter extra
controverfiam plane eft,
morem  atque confuetudi-
nem experiundi lege per

“homines juratos, qui {olum

& femper a Vicecomite
citabantur, gentis hujus

{ubjugationem pracefliffe.

Quin & in libro illo: Do-
mus Dei di€to {cript’ Leges,
quod Ecclefia Sanéte Ma-
riz de Worcefter habet
Hundredum vocatum Of
waldefthaw, in qua jacent
300 hide, de quibus Epif-
copus ipfius Ecclefiz a
conftitutione antiquorum
temporum  habet omnes
redditiones’ Socharum, &
ommes, confuetudines inibi
pertinentes ad dominicum’

" viftum & Regis{ervicium

& firum: Yta utnullus Vi-

‘cecomes ullam ibi habere-

poffit quzrelam, nec in a«:
liquo placito nec in aliqua-
qualibet cauffa. Denique
quod Edgarus Rex, diu
ante diviCtam hanc gen-
tem praediftas immunita«
tes atg; poﬁ'eﬂionesﬁcc;l;w

{=
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Gizce feribete : Quin &
intercefliffe item affidua
-commercia Mathlienfibus
ipfis cum Britannis, ibi-

dem directe Strabo indi- .

cat: Olim enim ait fole-
‘bant Stannum & % Beelas-
nxr Mok ds rlw Maosaaiay

wouicedh'e Britamnicis infu-

lis in Maffaliam -afpor-
tare : Unde Juvenalis il-
lud fat. 15. qui fupra cen-
tum & quingentos abhinc
annos feripfit refpectu u-
fus Grece lingue in Ju-
rifprudentia Gallia cauffi-
dicos docuit facunda Bri-
tannos : Non quod a Gal-
lis Jurifperiti noftri elo-
quentiam didicerint, ' id
quod Cefar Author certif~-
fimus negat, fed quia le-
ges noftrz grzce confcri-
bebantur, idcirco Gallia
qua coloniam Grzcam (ut
ait Strabo) receperat, juris
noftri profeflores dicitur
docuiffe. Porro difeipli-
nam religiofam quod atti-
net, refert idem Author,
1ib, 4. Coluiffe - Britan-
- nos Cererem & Proferpinam,
iifque facra fecifle eorum
. g’lane ritu, qui in Sausdestun,
samo vixerunt. Denique
¢um exercuifle Gracos hic
commercia, tum non in-
- cognitam modo, fed fu-
miuliarem fuifle veteribus
Britannis eorum linguam
probant ipfa hujus Infule
nomina. Nam Bret (un-

‘cos docuit facunda Bri-
tannos.: Not  that - the

-Frenchmen did teach the

Lawyers of England to be-
Eloquent, (which Cafar ¢
moft scertarn Author deni~
eth) but that a  Colony
of Grecians refiding
France, as Strabo faith,
Gallia was faid te teach
the Profeffors of the Laws
of England, being written
w the Greek Tongne, E-
logquence. Now for Mat=
ters of Religion, Strabo in
bis  4th [)gook obferveth,
that the Britains worfbip-
ped Ceres and Proferpi-
na, and [arificed uwnto
them according tothe Greek
Form of Superféition as they
did v <% Sopoerr, in Sa-
mos. Laftly, that ag well
the Grecians bad Trafick
bere, as that their Lan-
guage was not  unknows
fo the antient Britalrsy
the very Names given un-

“to this our Country, do de-

clare and prove. For Bret
(from whence our Writers
as from an old Britifh
Word derive the Appella-
tion of this Wfland and I
babitants, becaufz the anci-
ent Britains were wont to

paint their Bodies, and in

Javenal are called picti
Britanni, which was faith,
Cef. lib. 5. to make tzmgz
[eem fearful in fight tother.
Enemies, the fume Word

b2 ‘ that
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excellent and bebooful for
~attaining to . the knowledge
of thefe Laws : And of thefe
- Things this Tafte ball fuf-
- Jice, for they would require

if they [bould be treated of, a

Treatife by itfelf. Of the
- Antiguity of thefe Houfes,
and  how they bave been
changed from one Place to
another, I may fay as one
faid of ancient Citzes : Per-
' paucz antiquz civitates au-
thores {uos norunt. Now
what Arts or Sciences are
neceflary for the Knowledge
- and Underfianding of thefe
Laws ; I faythat fesing thefe
Laws .do limit bound and
determine, of .all other hu-
man Laws, Arts, and fi-
ences: I cannot exclude the
Knowledge of any of them.
from the Profeflor of thefe
Laws, the Knowledge of any

“of them is neceffary and pro-
firable. But forafmuch as. {t

if a Man. fhould [pend bis
‘a{)'balbLiﬁ* in the Study of
‘thefe Laws, yet he might
il add [omewhat to his Un-
derfianding of them : There-
Jore the 7fm’ger of the Law
wn Maiters of Difficulty, do
ufe to confer with the lear-
v wed 1z that Art or Science,
whofe Refolution is. requifite

o the true deciding of the

Cafe in Dyeftion. Concern-
2ug the Languange orTongue

ne aliis, illuftrifimam u-

- nius jurifprudentiz Acade-
“miam, que {efe {upra alias

eftert 5 Quantum inter vi-
burna cupreffus.  Porro in
Collegiis atg; =dibus hifte
fingulis lettiones aliaque
Jurifprudentiz exercitia af~
fidue habita, praftantifli-
ma profecto funt, & ad le-
gum {cientiam confequen- -
dam fummopere conduci-
bilia: Atque de hifce re-
bus guftum hunc dediffe
fufficiat 5 quas fi fufius
perfequerer, integrum per
fe traltatum requirerent :
Antiquitatem vero zdium
harum quod attinet, &
quomodo de loco in lo-
cum tranflate fuerint, i~
dem dicam quod de anti-.
%;JJ:S civitatibus quidam,
erpaice  antique civitates.
Authores fuos norunt. Jam
fi quaratur quod artes &
cientiz neceflariz fint ad
iftarum legum cognitio-

~nem atque Intelligentiam,

refpondeo quod quandoqui-
dem Jurifprudentia hazc
definit ac ftatuit de aliis
non folum humanis legi-
bus, verum artibus 8 fci-
entiis univerfis, profecto
earum cujuflibet cognitio-
nem a juris noftri profef~
fore non modo non exclu~
do, {ed utilem prorfus at-
que neceflariam  judico
. B Cam



Tothe READER,

‘Cum vero ut quis ztatem
“fuam omnem in #udiis

hifce legum- conterat, ali--

quid f{emper addendum

reftaret quod ad plenam

earum intelligentiamface-
ret, idcirco Judices in dif-
ficilioribus caufis eorum
- fere confilium in illa ar-
‘te aut {Cientia adhibent,
" quorum requiri judicium
ad veram quaftionis con-
troverfe decifionem vide-
atur. Quod ad linguam
attinet in qua confcripta
funt leges noftrz, Judici-
orum imprimis fententia-
rumque formule ac mo-
numenta {eripta & affer-
vata {unt Latine omnia,
id quod cum ex ftatuto ap-
paret lato in comitiis Ax-
#o 36. ¢ 14. tam e {crip-
tis Glanville,Braftonis, FP -
¢, e Novis item Narrati-
onibus, Lib. Intrationum,
& variis denique ftatutis
ipfis que fermone Latino
conferipta atq; edita funt :

Ante imperium illaftriffi-

.mi illius Regis Edw. 3.
tam refcripta omnia ori-
ginalia ac Judicialia,quam
univerfi legis libri Glan-
ville, Brattonis, &c. deni-
que & ftatuta que in hunc
ufg; diem extant omnia,
lingua Latina confecripta
" atque edita fuerunt 5 Po-
ftea vero in ipfius atg; fi-

wheréin thele Laws are wyizs
ten, for all judicial Records
are entred and enrolled in
the Latin Tongue: As it
appearcth by an AF of Par-
Liament in anno 36, c. 1 5\
andthe Works of Glanville,
Bratton, and Fleta, N
ve Narrationes, “and the
Book of Entries, and di-
vers of our Statutes are [t
Jorth in the Latin
Before the Reign of thar
famous King Edward X, a5
well all Wrts original and
sudicial, as all the Books of
the Law, as Glanville,
Brafton, &c. and all the
Statutes yet extant were pub-
Lifbed in the Latin Tongue 5
In the Reign of bim and bis
Son many Statutes are indie
ted in the Latin : (as fome
ag‘a‘ of the Statutes of Ri-
chard the Second 4z.) And
divers alfo be enaffed in
Frenchs for that they bhad
divirs Derritories and Seig-
uiores that {ga’k French
within their Dominion, and
in Kefpelt thereof the better
Sort learned that Language.
But forafmuch as the f§r- ,
mer Keports of the Law,
and the reft of the Authors
of the Law (the DoCtor and
Student, who wrote in the
Enghith %rzgue excepted)
are written in Frenchy 1

3
have likewife publifbed thefe
| | o m

ongue.
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z2 the fame Language : dnd
the Keafon that the former
eporis were in the French
Fongue, was, for that they
begup w the Reigy of K. Ed-
- ward 3. who, as the World
- knows bad Ia%{l. Right in
?& Kiugdom of France, and
addivess Provinges andT er-
¥itories thereof in Poffeffion 5
# was - not thought fit nor
convenient, to publifb cither
thofe or-any of the Statutes
enailed in; thofe Days in the

Vulgar Tongue, Iff the un- €
“authores, fere alii (excep-

learncdby bare reading with-

out rightunderfiandmg might

Juck out Errors, and irulfbmg
2o thewr own Conceipt, might
endamage  themfelves, and
]&mez‘ime.iz‘ﬁzll into Deftru-
éton, And it is verily thought

#bat William the Conque~

sor finding the Bucellency
and Equity of the Laws of
England, did traufpors fome.
of them iuto Normandy,

- and taugbr the former Laws
- writteras they fay,in Greek,
Latin, Britifh, and Saxon
ongues: (for the better Ue

of Normans) in the Nor-
man Lenguage, and which

- are atthis- Day, (though

an Procefs: of Time muck

- altered) called the Cuftoms
of Normandy : - 8 taught

be Englithmen- the Nor~

- man-, Derms- of Hunting,

;,H;m/;kz'ng, ard.in Eﬁrfé} of

Lii ejus regno multe leges
(ficut & Rich. 2. ftatatg
nonnnlla) Latine fcripta
funt, Gallice item varis,
eoque multas pofleffiones
magnumgsadeo dominium
infra regnum hoc {ub im-
perio fuo tenuit in quibus
Gallice funt loquuti, quo
refpeétu fuperioris fere
Ordinis virieam linguam
dicerunt + Quandoquidem
tamen juris noftri {crip-
tores tam qui canfas ag
fententias retuler’, quam

to uno qu Dogloris ac
Studiofi librum Anglice
compofujt) lingua Galli-
ca: {oripferunt, & Elucu.
bratiomes. hafce meas ea-

-demlingua edendas duxi;

Jam quod Gallice habean-
tur relationes ille vete:
res, in caufa fuit caepe-
runt {cribi fub Imperio
Edw. 2. qui ut omnes no-
runt,. in regno Galliz ples
num Jus habuit; variafl
que -ejufdem Provincias
ac territoria in ditione ac
pofleffione fuatenuit 5 ne,
que fane conducere aut
convenire putabatur; five.
Relationes illas, five ftas
tuta alia-tum fancita fers

‘mone vernaculoedere, ne

imperiti homines ex nuda

lectione abfgue vero in-

telle€tu errores inde fuge.
et
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rent, fuifque adeo confifi
ingeniis, aut damnum ali-
quod, autcertam aliguan-
do perniciem ingurrerent:
Creditur etiam (nec vana
fides) Gulielmum gentis
hujus fubactorem, poft-
quam legum Angliz ex-
cellentiam atque =quita-
tem percepiflet, earum
nonnullas in Normiam
tranftyliffe, legefque illag
veteres, ({criptas. (ut ai-
unt) Grzce, Latine, Bri-
tanice, & Saxonice) ad
commodiorem ufum Nor=
mannorum, Normannice
loqui docuiffe. Qua fa-

ne licet longo temporis

intervallo fuerint immu-
tatz, tamen vel inHodi-
ernum ufgue diem cons

fuetudinum  Normannie.

nomen, atqy appellatio-
nem retinent ; Confimili
plane modo & Anglos no~
{tros, venationis, aucupii,
& czterorum fere lude-

rum atque exercitiorum

omnium vocabula docuit,
quz vel hodie ufque ma-
nent ; Et tamen nemo du-
bitat quin intra regnum
“hoc ante victoris 1llius
tempora, ludi 11li animix
que relaxationes extite-
rint, '

" Verum confule quafo
prefationem illam Guli-
clmi de Rouil de Alens

all. other Plays and Paflimes,
which cantinueto this Days
and yet mo Man maketh
Duyeftron but thefe Recrear
tions and Difports were ufed
within this Kealm before the
Congugror's Tume,

- But fee the. Preface of
William. de Rouell of A~
lenfon to iy Commentary
- ' written



Ifidoyus de
lummo bona,
lib. 3. Valer,
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written in La’tin;,* upon the
Book, call:d, Le graund
Cuftumier de Normandie,

entitled in Latin, Defcrip-

tio Normanniz : where he
Jheweth and proveth by other

Authors, that moff of the

Cuftoms of Normandy were
derived out of the Laws of
England, in or before the
Time of the faid King Ed-
ward the Confeflor, from
whom William Duke of
Normand
Tutle, by Colonr whereof he
firft entred into the Crown
of England. . If the Lan-
guage or Stile do not pleafe
thee, let the Excellency and
the Importance of the Mat-
ter delight and [atisfy thee,
thereby - thou [balt wholly
addiéd thyfelf to the admi-
rable Sweetnefs of Knowledge
and  Underfianding: 1In

eCtione non verba fed
-veritas eft amanda, fzpe
autem reperitur fimplici-
tas veredica, & falfitas

compofita, quzhominem

fuis erroribus allicit, &
per linguz ornamentum
laqueos dulces afpergit :
Et doctrina in multis eft,
quibus deeft Oratio. Cer-

tainly the fair Outfides of

enameld Words and Sen-
tences,"do” fometimes fo “be-

dazzle the Eye of the Rea-
der’s Mind with their glit~.

did derrve the

fon, in commentarium fi-
um Latine {eriptum ad L.
brum, Gallice Lz graund
Coftumier de Normandy, la~
tine defcriptio Norman-
niz appellatum: ubi ex .
aliis authoribus probat &
demonftrat, confuetudines
illas Normannicas e legi-
bus Angliz fuiffe petitas,
five ante five non multo
poft Edw. Confefloris tem- -
pora, a quo Gulielmus
Normanniz dux jus fium
& titulum duxit, cujus

‘colore regnum hoc An-

gliz primo’ invafit. Si-
quidem igitur Relationum
iftarum phrafis aut filus
tibi minus arrideat, atrei
ipfius fubje@z praftantia -
atque utilitas & deletet
& fatisfaciat; unde fiet
ut. totum te admirabili
plane dulcedini cognitio=-
nis atque {Cientiz dedas
& addices. In le&ione non
verba fed wveritas eft a-
manda, {pe autem repe-
ritur fimplicitas veredica

& falfitas compofita, que

hominem fuis erroribus al-
licit, & per lingu= orna-
mentum laqueos dulces af>:
pergit : Et do&rina in mul-
tis eft quibus deeft oratio.-
Corte quidem . fpecies &
pulchritudo exterior poli-
torum verborum fenten~
tiarumque fucatarum, ita:
' - quandoque
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‘quandeque leGori aciem
mentis {plendore fuo per-
Atringit, ut in rei ipfius

 vifcera quafi ac meduliam,

penetrare atque introfpi-
cere nequeats qui enim
firuétorum verborum Jle-
-pores & feftivitates avide
venantur, phrafiumg; tra-
gicarum ac tument’ luxu-
riante quafi odore aprip-
- pitur, Pzpenumero fit ut
dum ad 1manem oftenta-

‘tionem  verba "conquirit, -

rem amittat: Er fic proji-
cit ampullas & fefquipeda-
lia verba 5 verum Jurifpe-
 riti noftri gravitati impri-
mis convenit {fermone ap-
to, noto, confifo uti: at-

que de hiis hec fufficiant.

Fecit Benevole Leor,
fuperiorum elucubration’
mearum fingularis fane
approbatio, novis tuis in-
{uper affociata votis, ut
pauca hzc reverendiffi-
- morum judicium atque
Prefidum juris preftan-
tiflima f{ane Judicia ac de-
~creta prelo committam:
Quz quidem omnia ten-
dunt vel ad veram quorun-
dam generalium {ftatuto-
rum expofitionem, vel ad
librorum noftror’in quibus
difcrepantes opiniones oc-
currunt, fenfum ac fenten-
tiam genujnam explican-

- Refolutions o

tering Shew, as they caufe
them not to Jee or wot to
pierce into the Infide of the
Matters and be that bufily
bunteth afier affeed Words,

~and . followeth the firong
- Seent

of great  fwelliy
Phrafes,” is many imﬁ
(in winding of them in, to
Jbew a little verbal Pride)
at @ dead Lofs of the
Matser itfelf, and fo Pro-
Jicit ampullas & fefquipe-
dalia verba: o fpeak ef=
Jebtually, plainly, and fbort-
Iy, it becometh the Gravity
of this_Profeffion : And, of
thefe Things this little T afte
fhall fuffice.

Your extraordinary Ai-
lowance of my laff Reports,
being  frefbly accompany'd
with new De]z';}flr, bam-’[ over=
come me to publifh thefe fouy
excellent ;ua’ {zmt: {md '
v :lb%' Reve-
rend Judges and Suges o
the Law, tending either t{
the true Expofition of cer~
tain general A of Parligs
ment, or to the true Under-
Sfanding and Senfe of our
Books, wherein there feem-

eth fome Diverfity of Opi-

- nion s and albest they be few

. Number, yet many” of
them _confiff of divers feve-
ral Points, and comprebend
in them many other Fudg-
ments and Refolutions,which

S never
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wever before were repoited.
If by thefe Labours the Coms
monwealth fhall receive any
-Good, and the Reader reap
the Benefit that for bis Rea-
ding and Study be defervetds
1 fball bave all the Reward
that for my Writings and
Pains 1defise. .

dam. Et licet exiguys
prorfiis fit relatarum hie
a me caufarum nume.
‘rus, latetamen patent eg.
rum plurime, quz et di.
verfis conftant membyis,

‘& multas alias fententisg

atque conclufiones. nun.
quam antehac in lucem
editas compleGuntur: Ex
-quibus laboribus fiquidem

" Refpublica emolumentum

Le&tor ftudiorum fuorum
mngixgnu_mﬂﬁué’cum perces
“perit, exiftimabo me Elu-

" cubrationum mearum am--
-plum fane premium cons

fequutum.

’? dlc’a
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fiz Worceftrenfi conceffe-
rit, vel ex illa’ipfa five
Charta, (ut loquimur) five

donationefatis conftat : I~

deog; & Vicecomites tum
fuiffe, eofdemg; olim ve-
lut hodie, in_curia fua
cauffas determinaffe, exti-
tiffe item tunc temporis
redditiones focarum ; fer-
viciam f{oce, hoc eft ara-
tri, fervicium Regis (di-

&um Kuight's Service) vel -

meridiana luce apparet
clariys. Confimilem pror-
fus donationem & Mona-
fterio San&z Etheldred
Elyenfis conceflit idem
Rex: Videl't duas Hun-
dred’, id eft Centurias in-
fra infulam, & quinqueac
dimidiam extra eandem,
una cnm cogpitione fran-
ciplegiarum ut_dicimus,
hoc eft vadium liberorum:
Deniq; difertis verbis ca-
vit ne quis inibi Viceco-
mes authoritatem ' fiam
ullo modo interponerit ;
atg; hac fatis profecto in
re tam clara, fortaffis eti-
am nimis multa. Si quam
ergo Annalium feriptori-
bus fidem adhibere veli-
tis, in illifee rebus detur
quz pro juris communis
‘honore atque antiquitate
tradiderunt ; quale impri-
mis memorant de Braro
gentis hujus (ut aiunt)
primo Rege: Quod is ubi

 imperivm fum confirs

fhould  intermeddly . within
the fame 5 but thas much (if
i a Cofe fo evident it be
ot too much) [hall luffice.
But if you will give any
Faith to them, it it be 1n

thofe Things they bave pubd~

Ulifbed concerning the Anti-
quity and Honour of the
Common Laws: Firly they
Jay that Brutus the firff
King of this Land, as foox
as be had feirled himfelf in
bis Kingdom, for the [afe
and  peaceably  Govermment
of bis People, wrote a Book:
w the Greek Tongue, cal-
ling 1 the Laws of the
Brittons, and ke colleded
the fame out of the Laws of
the Trojans: This King,
Jay they, dizd after the Crea-
tion of the World, 286c.
Years, and before “the In-
carnation of Chriff 1103
Years, Samuel then bein

Judge of Ifrael. I will
not examine thefe Things
in a Quo warranto, the
Ground thereof I think was
beft knowen to the Authors
and Writers of thems but
that the Laws of the antient
Brittains, their Contrads
and other Inffruments, and
the Records and judicial
Proceedings of their Fudges
were wrought and fentenced
in the Greek Tongue, it is
Plain and evident. by Proofs
luculent and uncontrolable =

For Proof whereof 1 /bczll
¢
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maffet ad tutand' & trans

be tmforced only to Point out
the Heads of fome few Rea-
fons, yet fo as you may pro=
fecute the  fame from the
Fountains themfelves at your,
good Pleafure, and greater
© Leifure.  Aud firf} take a
juff Teftimony out of the
Commentaries of Julius Cz-
Mar, (whofe’ Kelations - are
as true; as bis- Style and

Phrafe 15 Perfzei.) He in .

bis 6th Book of the Wars
of France faith, that in an-
tient Time the Nobility of
France were all of two
Sorts. Druides or Equites 5
‘the one for Maiters of Go-
vernment at home, the o-
ther “for' martial ' Employ~
ments. abroad: 9o the Drui-
des appertained the order-
ang as well of Matters Ec-
“tlefiaftical, as the Admini-
fration of the Laws and
Government  of the Com-

N mon~wealth 3 for fo be aith,
De omnibus controverfiis .

publicis privatifque con-
ftituunt, &c. & 1i quod
eft admiflum facinus, {i
ceedes fa@a, fi de hzredi-
tate, ‘de finibus contro~
verfia eft, decernunt pree-
mia, pznafque conititu-
unt.  Concerning the My-
Sreries * of their  Religion,
‘they meither did, nor might
- commit them to Writing, but
for the difpatching and de-
- ciding of Caufes, as well
publick as private, faith kbe,

quillam populi fui gaber-

‘nationem, Grzca lingua
librum compofuit, quem

inferipfit Leges Britonum;

eolleétum e legih’ Trojanos
- rum. Atg; Rex ifte inquis-

unt mortuus eft Ann. ab

orbe conditio 2860. & an<-

te incarnationem “Chrifti

1103. quo tempore Iffaes

lem Samuel judicabat.

Non eft inftituti mei ifta-

rum rerum fidem atq; au-<

thoritatem excutere aut
examinare; viderint hoc
‘Authores atque fcriptores
ipfi; Illud tamen intérea
luculentis - admodum &
neceffariis rationibus con-

{tat, folere apud veteres o= -

lim Britannos, leges, pa<
ta, & quacungs contractu-
um inftrumenta alia, acti-

ones item caufarum, ac

fententiacum formulas &

monumenta,. Grzca lin-

gua confcribi & tranfigi
univer{a. Quod dum pro-

bo, cogor ,prof‘ef’co digi-

‘tum quafi ad capita & fon-~

~

tes rationum °aliquot in-
tendere, earumgs hinc in- -

~de juftam profecutionem,
five - ardenti tuo ftudio,

five majori forte otio:re~
linquere. - Atq; primum
habeas tibi e Julii Cefaris
Commentariis expreflum

teftimonium : Cujus {ane -
authoris non minus vera .

funt  narrationes, quam

eft
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éﬁ perfe@a ftylus, phrafis
elegans; 1s lib. 6. de Bel-
1o Gallico, Optimatum in-

quit apud Gallos duo olim’

genera, Druidum & Equi-
tum : Quorum illires do-

mi adminiftrabant, hii ne-
gotia militaria foras pro-

curabant : Atq; Druidum
fane officium duplex, fz-
crorum procuratio, & rei-
pub. ac legum adminiftra-
tio, ita emum diferte loqui-
tur ; de omnibus contro-~
verfiis publicis privatifg,
conftituunt, &c. Et fi qd’
eft admiffum facinus, fi
cedes facta, fi de haredi-
tate de finibus controver-
fia eft; decernunt pramia,
peenalq; conftituunt : Dif-
ciplinam religiofam aut
philofophicam literis non
mandant, néc fas putant 5
in reliquis vero rebus pub-
licis privatifq; rationibus
Grzcis literis utuntur in-

quit, ne difciplina illa ef

ferretur in vulgus. Jam
hoc pofito, quod Druides
Grzca lingua jus ex more
dixerint, & negotia tam
publica quam privata
tranfegerint, facile fequi-

tur fuiffle idem & in Bri-

tannia ufitatum : Quia
omnis difciplina & tota

cohors Gallicorum Drui-

dum, Druidum Britanni-
~corum, Colonia quadam,
fuit, vel ipfoibidem tefte
Cafare, qui inquit; Difci-

' Froﬁ cifcuntur.
14

Grzcis literis ntuntur 5

1~ wfed to do it in the Greek

Tongue, to-the End that
their Difciplines “might not
be made common among the
Vulgar » Now then this be-
ing granted that the Dru-
ides did culfomarily [entence
Caufes, and order Matters
publick and private in the
Greek Langnage,it will eafi-
Iy follow, z‘fat the very fame -
was likewife ufed bere in Bri-
tains and the Conjequence
15 evident and neceffary, for-
that the whole Society,and all
the Difcipline of the Druides
i France, was nothing
elfe but a wvery Colony ta-
ken out from owr Britifh
Druides, ar Cefar hunfelf
wn the fame Place affirmeth,
from whence they learned
and reccived all their Dif-

“cipline  for managing of

aufes whatfoever.  Difti-

. plina Druidum (/aith be)

in Britannia reperta, at-
ue inde in Galliam tran-
lata : Et nunc qui dili-
gentius illam difciplinam
cognofcere volunt, in Bri-
taniam  difcendi = caufla,
The wery
ime witnsffeth Pliny alfo, -
lib. 13. cap. 1. towards
the ‘End. }Vay their very
Name_and Appellation may
Serve for a Proof of the Ufe

of the Greek Tongue, they
“being  called Druides of

Saith

Sese an Oak, becanfe 1
. : I~
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Pliny. they frequent Woods
awhere Oaks are, and in all
their Sacrifices ufe the Leaves
of thofe Trees. .Add [
condly to this, the daily
Commerce and. Trafick be-
dwixt thofr Britains and
French .fo muck [poken. of
&y Cazfar, Strabo, and

Pliny: And therefore no -

doubt but they ufed ome
and the [ame Form of cove-

nanting by Writing 5 which -

that 1t was in Greek, Stra-
bo plainly affirmeth, lib. 4.
Geographiz, for that the
Maflilienfes 2 Greek Co-
lony, and as Hiffories re-
port the chiefelf Merchants
then in the World next the
Pheenicians, /o fpread a-
Broad the defire of Learn-
ang their Lawguage, that
even  wvulgarly  inftancing
therein the French Nuaiz-
on, they did <o Fupliraie
‘Elwist yerdoer, Write ﬁliib
be their Deeds and Obliga-
tions 1 Greek 5 and that
there pafled continual Traf-
Sick: likewife betwixt thefe
very Mafliliens and the
Britains, Strabo iz the
Jame Place direlly affirm-
eth e that Jaith he they
ufed to feteh Tin from: the
Britith Hlands to Mafla-
lia, & W B eramdy mody de
Tl Meosarler noploed, and
Jor this it is that Juvenal,
who wrote above 1500
Years }m/f m bis 15th Sa-

r ﬁizt/y,' Gallia cauffidi-

plina Druidum in Britan-
nia reperta, atq; inde in
Galliam tranflata ; &nunc
qui diligentius illam dif~.
ciplinam cognofcere 'vo-
lunt, in Britanniam di-
cendi caufla Fnoﬁcifcun—
tur. Hoc ipfum etiam

teftatur Plinius, lib. 13.

c. 1. ad finem : Quin &
nomen ipfum Druidum
pro fermonis Grzci ufu
argumento nobis effe po-
teft; quandoquidem a Gree-
co Jes appellationem &
nomen traxerint, ob hanc
caufam inquit Plinius, quia
ver fe roborum, eligunt
}imo‘s, nec ulla facra fine
ea fronde conficiunt, Ad-
jicias fecundo loco affi-
dua commercia Britanno-
rum cum Gallis a Cefare,
Strabone, Plinio tantope- -
re decantata: Ergo & 1if~
dem pactorum convento-
rumg; formulis fuiffe ufus
proculdubio eft necefle,
quod totum Graca lingua
factitatum  efle affirmat.

~diferte  Strabo, lib. 4,

Geographiz, quia Mafili-
enfés colonia Grzca (atg;
ut hiftorie referunt pre-

cipui tum poft Pheenices

mercatores) ftudium dif>
cendi Grazca in tantum.
paflim excitarunt, ut fo~
lerent etiam vulgo, (de:
Gallis ibi loquitur) =
ouubsnae ‘Ealwist 7@9’@:»', hoc
eft contraCtuum formulag,

o " Grace
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that wery Signification is  de {criptores noftri tan-
Greek, and = pyiras in Al quam ab antiquo verbo
chylus & Lycophron fig- Britannico, regionis ifti-
nifies a Piftures now ihe us atque incolarum appel-
other Fart of the Word, .lationem deducunt, eo ni-
ravia, it 15 11 Greek as much . mirum quod foliti fint ve-
as Land or Country: I o- | teres olim Britanni, cor-.
mit the Name Albion, at pora pingere, unde lpz'ﬁz'
the firft Olbion or the hap-  Britanni apud Juvenalem,

Py lfland in Greek, toge-  cujus ratio fuif inquit Ce-

ther with a great Multi~  far, lib. 5. quo fierent in
tude of Englith Words, a;  pralio afpeGuhorribiliori)
Cyrographor Prothono, I- illud ipfum verbum inm'
deote, &v¢. yet taﬁz}zg of a ipfilima eadem fignifica-
Greek beginning : For that  tione, purum putum Gre-
Bereby as I thwnk it is fuf~  cum eft; & =3 poives apud-
ficiently  proved that the A{chylum ac Lycophro- .
Laws of England are of nem, piuram fignificat :
wnuch greater Antiquity then  Quod ad alterum vero vo- -
they are reported 10 be, and  cabuli illius membrum,
than any the Conflitutions or . =avia, graca vox eft, idem-
Laws mperial of Roman que plane quod apud La-
Emperors.  Now therefore  tinos Regio fonat : Mitto
- toreturn to our Chronolo- hic nomen alterum .Albi-
gers, they farther fay,that  on, primo Olbion grece
441 Years before the In-' beata infula, una cum
carnation of Ghriff, Mulu~ Britannicorum vocabulo- -
mucius of fome called Du-  rum ingenti quafi exerci-
~nuallo M. of fome Dove- tu, que in hunc ufg; diem .
bant, did write Two Books Grzcam originem prorfus
of the Laws of the Brit- fapiunt;quandoquidem vel
" tons, the one called Stat’ ex hiifce fatis (ut opinor)
Municipalia, and the other  liquet, antiquius multo
Legesj udiciarie, for fo the fuifle jus noftrum quam,
fame do fignify in the Bri- fertur, quamque ulle fint
tith Tongue, wherein be cujufcunque tandem Ro=.
wrote the [ame, whichk is mani Imperatoris leges:
as much as to fay, the Sta- aut conftitutiones imperi-
2wtz Low, and the Com- ales : Quare ut aliquando
mon Law: And 356 Years ad Chronicos noftros re-
before the Birth of Chriff, deam,inquiunt porro Mu-

- Mercia proba Queen and  lumucium ab aliis Dun~

Hife of King Gwintelin o vallo
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vallo M. di&’, ab aliis Do-
- veb’ duos libros de Brito-
num legibus annos ante
€hriftum natum 441. con-
. {cripfifle, alterum ftatuta
municipalia diGtum, leges
Judiciariae alterum, ita e-
nim Britannice {onant ver-
ba antiqua, idemque va-
lent quod jus noftrum mu-
nicipale, jufque commune,
Porro annis ante Chriftum
356. Mercia proba Regi-
na & uxor Regis Swinthe-
lini, Britonum lingua de
legibus  Anglie fibrum
- feripfit, quem eundem
Marchenleg nominavit.Ad
hzc Alfredus five Alvre-
dus Saxonum occidentali-
um Rex, annos ante Chri-
ftum 872. de iifdem legi-
bus Angliz librum com-
ofuit, quem inferipfit
reviarium quoddam, qd’
compofuit ex diverfis le-
gibus Trojanorum, Gre-
corum, Britannorum, Sa-
- xonum, & Dacorum. An-~
no vero a Chrifti incarna-
tione 635. Sigabert five
Sigesbert Orientalium An-~
lorum Rex, librum {crip-
it de legibus Anglie,
quem vocavit Inftituta le-
gum: FEdw. Rex ejus no-
minis ante divi¢tam hanc
‘gentem tertius, ex immen-
- 1a legum ' congerie, quas
- Britanni; Romani, Angli
& Daci condiderunt, opti-
ma queque felegit, ac in

wrote. a Book of the Laws
of England # the Britith
Dongue, calling it Mers
chenleg: King Alfred, or
Alvred King of the Weft
Saxons, 872 Years after
Chrifp wrote a Book of the
Laws of England, and
called tle [ame, Brevia-

‘rinm quoddam quod com-

pofuit ex diverfislegibus,
Trojanorum, Grecorum,,
Britannorum, Saxonum,
& Dacorum : In the Year
cg?‘fr the Incarnation  of
Chriff, 635. Sigabert, or
Sigesbert orientalium An-
glorum Rex, wrote a Book
of the Laws of England,
calling 1t legum Inftituta »
King Edward of that Name
before the Conquelf the 2:
Ex immenfa leg’ conge-
rie, quas Britanni, Rom’,
Angli & Daci condiderunt,
optima quzg; felegit,acin
unam coegit quam vocari
voluit leg’ communem
thefe and muck more to like
purpofe [fball you read iip
Gildas, Gervafius Tilbu-
rienf. Galfr. of Mon-~
mouth, Wil of Mamf~
bury, Hovend, Matthew
of Weftminfter, Polider
Virgil, Harding, Caxton,
Fabian, Baleus and others.
So as it appeareth by them
that - before the Conquelt
there were amnonglt others,

Seven Volumes or Books

intitulzd Leges Britanno~
' 1u
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rum, Statuta - Munici-
palia, Leges Judiciariz,
Merchenleg, Breviarium
Legum, Legum Inflituta,
& Communis Lex, Cum
infignis {ubadtor Angliz
Rex Will ulteriores infu-
le fines fuo fubjugaffet
imperto, & rebellium
_mentes_terribilium per-
domuiflet exemplis, ne
libera de cetero daretur
erroris facultas, decrevit
fubjeGtum {ibi populum
Juri feripto - legibufque
fubjicere : Propofitis igi-
tur legibus Anglicanis fe-
cundum. tripartitam eor’
diftinCtionem, hoc eft
Marchenleg, Dancleg, &
Wefs-Suxonleg , quatdam,
reprobavit, quafdam au-
tem approbans tran{inari-

nas Newfiriz leges, que

ad Regni pacem tuendam
efficacifime  videbantur
adjecit 5 this faith Gerva-
fius Tilburienfis, one 1hat
wrotz in the Conquerer’s
Time, or [bortly aficr kim :
Wherely 1f the fame were
adntted, it appearcth that
Jome of th: Englith Laws

be allowed, and fuch of

bis own as be added were
efficaciffime ad Regni pa-
cem tuendam, aund there-
© fore if fuch Laws as be ad-
ded of bis own had conti-
aued (as in Troth they did
not) they were not fo [hame-
K and falfly 10" be (lan-

unam coegit quam voeari
voluit legem communem’;”
‘hzc atgy; confimilia plura
leges apud Gildam,Gerva-
fium, Tilburienfem, Gal-
fridum, Monumathenfem,
_GuilielmymMamsburien-
Jem, Hovendenum, Mat=
thzum Weftmonafterien-
fem, Polidorum Virgili-
um, Hardingum, Caxto-
num, Fabianum,Baleum,
atque alios : Ex quibus ap-
paret quod ante fubjuga-
tam Angliam , feptem
%)mfeé’co five libri five vo-
lumina extiterunt, infcrip-
ta leges Britonum, {tatuta
Municipalia, leges judici-
ariz, Marchenleg, Brevi-
arium legum, legum Infti-
tuta,” & communis Lex,
Cum infignis fubactor An-
gliz Rex Willielmus ul-
teriores infule fines fuo
fubjugaflet imperio, & re-
bellim mentes terribili-
um perdomviflet exem-
plis, ne libera de catero
daretur erroris facultas,
decrevit ‘fubjettum fibt
populum Juri feripto legis
bufque fubjicere, propofi--
tis igitur legibus Anglica~

‘nis {fecundum  tripartitam

eorum diftinétionem, hac
eft Marchenleg, Daneleg
& Weft-faxonleg, uai%
dam reprobavit;, quafdam
autem approbans tranfma-
rinas Neweftriz leges, qua
ad Regni pacem tuendam

o - effica~
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“efficaciflime  videbantur
adjecit 3 hac habet Gerva-
fius Tilburtenfis qui aut
viftoris ipfius temporibus,
aut non ita multo poft
Acripfit: Ex quo conftat
(fiquidem: fidei quid hic

- Author habeat) & appro-

bafle illum leges Angliz
nonnullas, & fuiflfe 1llas
quas de {uo addidit ad reg-
ni pacem tuendam effica-
cifiimas 5 ideoque fi per-
" ftitiffent, etiam atq; per-
‘manfiflent leges ille ad-
jectitiz (id quod neuti-
quam videmus fadtum)
at contumelia illa tamen
tam impudenti, tamque
adeo falfa nequaquam dig-
nz fuiffent, qua cas non-
nulli maliciofe, ne dicam
an ignoranter magis affe-
cerunt. De quibus illum
tantum dico ;

Aut bee in noffros fabricata

eft mackhina muros ‘

Aut aliquis latet error, equo
 ne credite Teweri,

Interea tamen ut habeas

lector in quo ac%liefca‘s,‘

audi quid ~Fob. Fortefeue

miles,” capitalis Angliz

- jufticiarus, fingulari cum
doftrina tum authoritate
vir de hac ipfa refcripfe-
rit. Is libto primo c. 17.

de legibus Angliz agens ;-

que {1 optith2 inquit non
extitiffent, aliqua regum

. mutaflent,

dered, as Jome malicioufly-
and ignorantly bave donesy
of whom 1 only fuy,

Aut hazc in noftros fabrica-
‘ta eft ' machina muros

Aut aliquis latet error, e~
quo ne creditu Teucri .

For thy Satisfalfion berein,
hear what Sir Jo.. Fortef~
cue, Kt. Chief Fuftice e}f
England, a Man of excel-
lent Learning and Autbori-
;}ji) wrote of ﬂa}:‘ Matter,
1b. 1. cap. x7. [peaking o
the Laws  of En’glaﬁd{
Que fi optime non exti-
tiffent, aliqui regum illo~
rum juftitia, ratione, feu
affeCtione concitati eas
, aut ommino
delevifflent, & maxime
Romani qui legibus fuis
quafi totum orbis reliqu-
um judicabant., After 1he
Gongueft King Henry the
Firls, the. Congueror’s. Son,
furnamed Beauclarke, a -
Man  excellently Learned,
becaufe  he abolifbed fuik
Cuftoms of Normandy as
bis Father added to our
Common Laws, i [aid to
bave riftored the amicnt
Laws of England: King
Henry the Second’ wrote
a Book of the Commoen
Laws and Statutes of Eng-
land, and according to thé
Jame Divifion, intituled the-
one pro Republica’ leges,
b4 and
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and the other Statuta Re-
alia, whereof nmot  any
ragment doth now remain.
And yet by the Way, I
could but Smile when I
read in fome of them, that
when  Cardinal  Woolfey
at the lafi percerved untrue
Surmifes, and feigned Com~
Plaints for the moft Part of
Juch poor. -Feoply as laded
“him with Petitions, be then
waxed weary of hearing
their Caufes, 'and ordained
- by the King's Commiffion di-
‘wérs under Courts to hear
- Complaints by Bill of poor
Freoples the one was kept
an the Whitehall, tbe other
before the K’s Almoner Dr.
Stokefley, a Man that bad
more Learning than Dif-
cretion to be a Fudge s the
Third was kept inthe Lord
Treafurer’s Chamber, befide
the Star-Chamber, and’ the
Fourth at the Rolls at the
Aficrnoon : Thefe  Courts
were greatly baunted for a
mme, but ar the Iloff the
People perceived that muckh
delay was ufed in thefe
Courts, and “fow Muatters
ended, and when' they were
ended, they bound no Man
&y the Law, then very
Man was weary of them,
and reforted to the Common
Law, but Traltent fabri-
lia fabri, and yet it were
0-be. wifbed that they had
kept themfelves within their

~dicabant.

illorum juftitia, ratione,
velaffeGtione coneitati eas
mutaflent, aut omnino de-
leviffent, & maxime Ro-
mani qui legibus fuis quafi
totum orbis reliquum ine
Poft fubaétio-
nem noftram Henricus e-
jus nominis primus, vio-
ris filius cognomentoBeaus
clarke, praftanti vir do-
¢trina, ob id antiquas leges
Angliz reftitnifle dicitur,
quod confuetudines Nor-
mannicas a patre ipfius
fuperinduétas penitus abo-
leverit : Henricus vero fe-
cundus Librum etiam- de
legibus 8 ftatutis Angliz
compofuit, quem in To-
mos feCtum, alterum pro
Republica leges, alterum

Mtatuta regalia, fecundum

divifionem illam incripfit,
quorum ne fragmentum
extat hodie reliquum. Ne-
queo tamen obiter abftine-
re rifu interea, cum apud
Annalium hofce fcriptores
quofdam lego, quod ubi
Cardinalis Woolfetus per-
fenfiflet in fupplicationi-
bus vulgi quibus indies
onerabatur, aut {ufpicio-
nes falfas, aut fi¢tas quee-
remonias ut plurimum
contineri, labore illo an-
diendi cauffas defatigatus,
ex conceflione & edifto
Regis, minores aliquot
Curias fubftituit, que au~
diendis populiquzrelis ple_r ,
U
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- Dapifero, Ranuly de Glan-
wilf tunc Vicee Ebor’ Ra-
 auldp’ filio Watler’, Roger de
Badnut, Warmo de Rollesty,
Alano de Sinderby, Raduly
filio Radul. Will’ de Atort,
Nich’ de Warbam, Rob de
Mara, Alano filio | Hlie,
Roberto de Melja, Thom’ fi-
Lo Fodlani, Walram® filio
Wil Walter' de Bomad-
num, Alano Malcbake, A-
damo de Killum, Robert de
Malteby, Gilbert de Torini,
Willmo  Agullum, Gilbert
filio Rie® Willmo de Backe-
fiorpe , Helia ~ Latimer
"¢ Quo quidem refcripto
« five brevi rex domino
< mandavit, quod fine di-
¢ latione plenum reGtum
¢ teneat Joh' de Beverla-
“ co de una carucata terrz
“ cum pertinen’ in Frida-
« ftorp quam clamavit, &
“ quam Wal’ de Frida-
¢ ftorp, & Helias filiuse-

“ jus ei deforc’, & nifi fe--

« cerit Vicecomes Ebor’

¢ faciat, ne amplius inde

« clamorem andiamus pro
“ defeCturecti. Ad pleni-
orem vero hujus rei mtel-
ligentiam, tenendum im-
primis quod Joh’ de Be-
verlaco refcript’ {feu breve
addux’ pro jure fo recupe-
rando contra Walterum de
Fridaftorpe & Heliam fili-

um ejus,1dg; de una caru-

cata terrz 1n Fridaftorpe,

quod quidern breve Domi- ' Right again

Johannem in eodem comi-
tatu ad faciendum pred’
fervitium pred’ Helie filio
@, & hzredibus fuis; hiis
teftibus Remigio Dapifero,

-Ranulpho de Glanvil’ tunc -

Vicecomite Eborum, Ra-
nulpho filio Waltero, Ro-
gero de Badnut, Warmo
de Rollesbey, Alano de
Sinderby, Radulpho filio

‘Radul’ Will’ de Aton’,
~Nich’de Warham, Robert’
.de Mara, Alano filio He-

liz, Roberto de Melfz,
Thom’ filio Jodlani, Wal-
ram filio Will’ Waltero de
Bomadnum, Alano Male-

bake, Adamo de Killum,
Roberto de Malteby, Gil-

berto de Torini, Will’ A-
gullum, Gilberto filioRi-

«chardi, Will’'mo de Backe-

ftorpe, Helia Latimer ;
by whih Writ' the King
commanded the Lord : Quod
fine dilatione plenum re-
¢tum tenedt Johan’ de Be-
verlaco de una carucata
terre cum pertinentiis in
Fridaftorpe quam clamat,
& quam Walterus de Fri-
daftorpo, & Helias filius
ejus e1deforc’, & nifi fe-
cerit Vicecomes Eborum
faciat, ne amplius inde
clamorem  audiamus pro.
defecture@ti. Forithy bet-
ter Underflanding, hbereby
it appeareth that. J. de Ba-.
verlaco brought a Writ of

/%‘ Walter of
- Foe
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libellos fupplices infervi-
" rent 3 harum -unam con-
ftituit in =dibus dictis
Whitehall, alteram coram
Eleemofynario regio Do-

&ore Stockefley, vira ute

cunque dofto, certe ad
officium & munus Judicis
minus apto & difcreto:
Tertiam 1n cubiculo mag’

Angliz Thefaurarii juxta .

«cameram ftellatam : Et
quartam apud Rotulorum
cuftodem poft meridiem s
atque ad has quidem curias
frequens populus aliquan-
di confluxit, verum ea-
rum tadio demum vidy, u-
bi cauflas plurimas de die
in diem vidiffent dilatas,
Paucas vero compofitas,
neq; quenquam denig; te-
neri lege, late illic fenten-
tiz utcunque ftare, ad Jus
commune omnes inde con-
volarunt : Sed trafdent fa-
brilia fabri. Et optandum
fane effet ut intra metas
{has fe continuiffent, quan-~
do eorum forte aliqui apud
viros prudentes illorum
tandém reportarunt pre-
- mium, quibus ne tum qui-
‘dem creditur, etiam ctm
verum dicunt. Doétis vero
& prudentibus hiftoriogra-
phis confilium illud do, ne
immifceant fefe temere a-
lienis ftudiis, neve in mi-
- fteria cujufcunque tandem
artis aut {Cientiz, imprimis
vero legum hujus Regni

proper Element, for Perad-
Venture - with  wife  Men,
Jome of them bave reaped
the Keward of thofe that
are not beligved, when they
fay the Trmh. To the
grave and learned Writers
of Hiftories, my Advice is,
that they meddle not with
any Point or Secret of any
Art or Science, efpecially
with  the Laws of this
Realm, - before they “confer
with Jome Learned. in that
FProfeffion. '

And
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wulnd awhere & is réport-:
edy that.it was. not-dows,
fuk. fain:any common  Pers
Jon 10vufe any Seal to a-
ny  Déed, Chartery, or o«
ther, Inffrument. in. the
Regh of  Hen. © 2." sor.
long after, -and . therefore
Richard Lacy ﬁlmfzeuﬂz}a
of England, in' the Reign
of Hen. 2. is: faid 10 Bave

- reprebended a common Fers
Jon, for that be ufed a Pa-
tent Seal, when as that
pertained as be faid to the
King and Nobility only
aganfi which, Ingulphus
Abbot of Croyland, who
25 faid to bave come in
with the Conqueror faith,
Ante Normanorum in-
greflum Cirographa fir-
ma erant cum crucibus
aureis, aliiffque fignacu-
Iis, fed Normannos cum
cerea impreflione uniuf-
cujufque fpeciale figillum
fub 1intitulatione . trium
vel quatuor Teftium con-
ficere Cirographia infH-
tuere, by whith it appear-
eth, that in the Conque-
ror’s Dume, every  Man
might Seal with a private
~Seal : But letting thefe pafs,
and to believe neither til]
both of them be agreed, in
rotb it was ever unlaw-
fal- for a Gentleman to

non ¢onfults privs dofo
aliquor ejus profeflore irs

.. ruant autihvadant,

:Atgs quod fertur non li
cuiffe publicitus, regnante
Henrico fecundo & multo
potft; in pactis, donatiogi-
bus | aliifve inftrumentis
plebio homiini figillo pri-
vato uti (quonomine Kich,
Lacy capitalis totius An~
gliz juftitiarins temporis
bus Hewnrici Jecundi hois
nem  plebeium reprehens
denit, .qd” figillo patenti vt
loquuntur nfus fit; id quod

~Regls tantum ac procerum;

fuifle .dicitur:) Contrari~
um plane habet Ingalphus
Abbas.de Croyland qui com

‘gentis hujus victore una

hut devenit, ¢ atqy quod -
“ amte' Normanhoram in-
¢“ gref. Cirographa fir-
“ ma erant cum crucibus
“ ‘gureis aliis fignaculig
¢ {ed Norntan’ .cum cerea
“ impreflione uniufeujufs
“ que fpeciale figillum, -
« *ilub intitulatione trium:

“¢ryelquatuor teftium conx

“ ficete Cirographa infti<
“ tuere: Unde conftat cus
“ ivise plebelicuiffe tem~
“-poribus’ illius Victoris
“ privato figillo'fiio Ciro- |
“ graphuri fignare.  Ves
run ut rém hancaliquan~
do miflaity faciamus, atq; -
neutri parti tantifper cre-

- damus, dum inter fefe mui~

tao - convenerint,- illud
pro:
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profedto certum eft, nun-
quam licuifle five homini
generofo alterius infignia
aut figillum ufurpare, five
cuicungs alii cajulvis fig-
 naculum affingere aut 1-
mitari ; alias vero {femper
cuivis fubdito licuit, figil-
lum funm cuicunque tan-
dem inftrumento appone-
re; atgs hoc infinitis pro-
pe »colgﬁa? _exemplis, egg
tamen' unico inftar-ompi-
‘nm contentus ero, quod a
Magifteo Fofepho Hollandio
Interioris Templi {ocio ac-
cepi, Antjquario fane pe-
rito & bonarum literarum
amantiflime ; Datum vero
fuit An. 33 H. 2. & vel in
“hunc ufg; diem vetera duo
" pulcherrima figitla geftat,
alterum Gualteri' de' Fri-
daftorpe, alterum ‘Helie
ipfius filii: Et quia multa
notatu digna continet, o-
pere pretium putani in le-
¢toris gratiam, de verbo
ad verbum huc transferre.
Hyc off concordia fafta in
Comitaty Ebor’ die Lune

proxime paft fefum Sonk
il duno. Regni Regis

Henries, fecunds 33, inter
W alterum de Fridaftorpe €5
Heliam. filium ejus, & inter
Jobapnem. de Beverlago,
Jiilt, de una carucota terrs
w. Fridgllorpe; quam. pred’

Job. clymavit verfus eos in

eod com’ ficut jus &5 beredi-
vagiim fuum, per breve Dom’

ufurp the Arms or Segls of
another 5 ‘fl[ld to forge or
coupterfeit the Seal of any
ather was unlawful for a-
w : But otherwife 7t mas
never  unlowful for. qny
Subjelt o put kis own Seal
to any Inftrument, a5 wiay
appear by iufinite Preces
ents, amongfi which  for
an Infiance, Ithought goad
here te remember ome

all, which Mafier ;]afeﬁ

Holland of the Inner Tem-
ple, @ good Antiguary, and
a lover of Learning delis

vered ynto me, and begreth
Date Anno 23 H. 2. and
25 fealed at this pﬁ/zmr Witk
2 fair gueient Seals, viz. af
Walter of Fridaftorpe, and
Helias ' bis Son, and for
that it comtaineth divers
Matters worthy  Obferug-
tions 1 thought good to
cxenplify. @ to. the Readir
de verbo in verbum. Hac
eft concordia faéta in. Co-
mitaty Eborum die Lnmae
proxime poft feftum San-
&i Hillarii Anno Regui
Regis Henrici fecundi 33,
inter Walterum de Fridar
ftorpe & Heliam filium e~
jus, & inter Johannenn des
Beverlaco, fc1l. de una ca-
rucata terre inFridaftorpe,
quam pred’ Joh. clamavit

verfus eos in eodem comi~
tatu ficut jus & haredita-
gium faum per breve Dom’ .
Reg’ fcil’ quod prad’ Waléfé
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"% Helias filius ejus dede-
runt, & reddiderunt prad’
Joh. . pro clameo & re®o
fuo.quod in ipfa terra ha-
buit, unam dimid® cariica-
tam terrz in eadem villa,
& unum toftum, f¢il’illam

‘dimid’ carucatam terreque

Jacet initer terram Galfrid’
Wanlin & inter prad’ ca-

rucatam terre quam cla-

mavit, & illud toftum qd’
jacet inter terram Ada fi-
iz Norman® de Sezevall’
& terram Hen’ filii Thom’
,_glenaric cum omnibus per-
Inentiis fiis infra villam
& extra fine' ullo retene-
‘mento; hanc vero dimid’
carucatam terre & toftum
Pplenarie cum omnibus per-
tinentiis fuis tenebit pred’
Joh’ & hared’ fui de prad’

Helia & hzredib’ fuis, Red-

dendo inde annuatim przd”
‘Heliz & haredib’ fuis 12 d.

ad ‘termin’ Penticoft, pro

omnibus fervitiis qua ad
terram illam pertinent s

Et pred’ Walterus & Heli-

as & hered’ fui warranti-
zabunt pred’ Joh’ & here-
~ dibus. fuis prafat’ dimid’
- carucatarh terre & toftum,
cum omnib’ pertinen’ con-
tra omnes homines : Hanc

- vero concordiam ex utraq

- parte affidaverunt firmitér
% fine dolo tenend’, ficut
przfens Cirographum te--

ftatur; & fepe diGus Wal-

Reg [eil qd’ pred’ Wald' &
‘Helias filius ejus dederumt,
&S reddiderunt pred’ 7o’ pro
clameo & reflo fuo quod in
ipfa_terra habuit,unam di
mid’ carucat’ terre in eadem
villa, & unum toftum, feil
llam dimid’ carucatam terre
qué jacet it terr’ Galfrid®
Wanlin & int’ prad’ carus
catam terre quam clamavir,
& illud toft qd’ jacet inter
terr’” Ade filie Norm® de Se-.
zevall & terram Henr' fils:
Thom’ plenarie cum ommibus
pertinent’ fuis infra villa &
extra fine ullo retementos
bauc vero dimid® carucatam
ter’ & toft plenarie’ cum
omnib’ pertiner fuis tenebit
pred Fob' & bered’ fui de
pred’ Helia & bered’ fuis,,
Reddendo inde  annuatim
prad Helie & beredil fuis
12d. ad termin’ PenticofP,
pro ommb’ fervitiis que ad
terram_illam pertinent : Et
pred’ Walterus & Helias €
bered  fuz warrantizabunt
pred Job & bered’ fui pre-
fat dimid carucatam terre
&' tof?, cum omnil’ pertinen®
contra omnes homines : Hane-
vero concordiam ex utrague
parte affidaverunt firmater &
Jine dolo teneud, ficut pre~
Jens  Girographum’ teflatur
&5 fepe diftus Walterns at-

 turnavit prad’ Foban’ in' eo-

deni com’ ad faciend® pred
Helie filio fuo, €5 hered”

terus atturnavit predi®® fuiss fiis teflibus  Remigio

D[lpi-‘



-Fridaftotpe,and Helias kis
‘Son, of ome plough Land
#n Fridaftorpe, dwrefted to
the Lord of the Manor™sf
whom  the faid  plough
Land was bolden, which
Writ was after by a_ Pre-
cept made by the Sheriff

called a Tolt, (becaufe 1t -

doth  tollere  loquelam,
from the Court Baron, to
the County Court) removed
into the County Court, where
before Ranulph de Glan-
villa then Sheriff of York,
this Concord was by Confent
of FParties made in the
County Court, by Force of
the Gommiffion given to the
Sheriff in Defauls of the
Lord, by the faid Writ,
(viz.) That the Sheriff in
bis County Cour? [hould [ee
that the Demandant (bould
without delay have bis full
Right in the faid ,/;lougb
Land, upon which Wrir in
that Court this Concord was
made, and not only entred
~ imto the Rolls of the County
Court, but by way of In-
Brument indented, mutuall

fealed by cither Party 5 Jo
as by. this Conrord the pev-
clofe of the Writ, Ne am-
plius inde: clamorem ay

diamus pro defe@u r“egé

wai futiified, and to the

End that this Contord might

b the more Sfirmly kept,

earh Party bourid: bimfelf 1o
e othér by an Affidavit -

‘no illius fundi miffum
-fuit, ‘a quo carucata illa

terrz tenebatur : Tnde ve-

- o hoc ipfum breve ad Co-
_mitatus curiam vi precep~

ti per Vicecomitem faéti
(quod ideo apud nos vo-
catur o Zolt quia tollit atq;
eximit caufam e curia Ba-
ronis ad illam comitatus)
removebatur, ubi corain
Ranulpho de Glanvilla E-
bor’ tunc tempor’ Viceco-
mite mutuo partiuim con-
fenfu falta eft in curia co-

- mitatus concordia hazc, Id-

que vi pracepti per breve
1llud vicecometi dati, ut fi
Dom’ ipfe officio in hac
parte deeflet, tum cura-
ret vicecomes in Comita-
tus curia ut plenum jus fu-
um in carucata illa terre’
aftor . poffit recuperare.
Refcripti igitur, feu brevis
illius virtute, facta eft illa
Curia concordia hac, & re-
lata acinferipta non folum
in rotulis curiz Comitat®,
fed in inftrumento étiam
qd” Indenturam vocant, u-
tring; e¥ utrag; parte: mu-
tuo confighdtos atque fic
adimpletum fit refcripti
illius &m gumpe Ne_ ampli-
ds clamorem’ audiamps Pro
defectu reft.  Denigs quo
firmior ftarét atq; inviola-
biliop 'hed coricordia, utrak:
qué pars e alteri per brevé
lud devinxit; qiodfortal
fis- hinc inde diumh: ¢
, - affidavit:
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affidavit: Quod fane ex
antiquo hoc & docto inftru~
mento neceffario colligi
tur 3 nam per literas-Dom’

Reg’ intelligitur refcript’
feu breve -de re {ua recu-~.

peranda in hiis verbis cla-

mavit; &c. jus fuum, Ve
rum infra diferte ubi dici~

tur pro clameo & re&o
fuos; ad_hwc conflat quod
- concordia hzc fada fuit in

Comit’ Ebor’, & clamavit

verfus eos in eod’ comita-
tu, &c. per breve Domini
Reg’, hocqy totum faGum
fuit coram Ranulpho de

Glanvilla tunc Viceco-
mite: Jam vero dotos

quofg; non latet, gd’breve
de jure fuo recuperando in
Curiam comitatus mitti a¢
dirigi non poteft, verum
€o per precept’ vocatum
Tolt, debet neceffario re-
moveri, illud bone Le&or
auda&er tibi guflim affir-
- mare qd’ concordiam hanc

adeo. praftantem, adeo
- feriptam bene, nullus five
Abbas, five Monachus,

five clericus alius, qui An- -

_ nales noftros aut earum
forte partem aliquam con-
fcripfgts intelligere potuif~
fet. Verum redeamus ali-
quando ad antiquor’ tem-
por’graves fane & doftos
Legum {criptores, qui de~
fecerunt (ut conjicio) ad fi~
nem regni, Hen' feptimi,
Inter-quor’ Relationes ac

Al tis is neooffarily vollegte
ed. out- of this ancent and
learned Inftrument, for per
brefre Domini Regis 5 = -
pounded 1o be a Wit of
Right by thefe Words cla~
mavit, &c, jus 'fuum, buf

direitly  after, when it is

faid pro- clameo & redo
Tuo: Aifo it appearsih thas .
this Concord. was made in
comit’ Eborum, and cla~

~mavit verfis eos in eo-

dem, -comit’, &c. per bre-
ve Domini Regis, and all
this was’ done coram Ra~
nulpho de Glanvilla tunc -
viceC's And the Learned
do know that a Writ of
Right cannot be returnan
ble in the County Court,
but muft of Necefity be
removed - thither by Tolt.
Good Reader I dare confi-
denmtly  affirm  unmto  thee
that never any Abbot, Monk,
or Churchman that wrote
any of our Annali, conld
bave underflood this excel«
lent and well indifted Conm
cord. But to return again
o thefe grave and, learsied:
Reporters of the Laws. im
former Tiimss, who (as k
take 1t) about ths End of
the Reign of K. H. 7. ceas
Jed, betiveen  whish, and:.
the Cafes reported in the
Reign of Hen. 8. you may:
obferve no fmall Differences
So. as about the End. ﬂf“
the Reign of Hen. 7. it was.
f - thought
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though? by the Sages of the
Low, that at that Time
the Reporis of the Law
were fufficient 5 wherefore
tt may feem both . unnecef
fary and  anmprofitable  to
bave any more Reports of
the Law : But the fame
- Caufes that moved the for-
mer, do require alfo- to
bave fome more added un-
do them for two [pecial
Ends and Parpofes. ~ Firfi
2o explain and  expound
thofe Statutes and Afs of
Farliament - which  cither
have been enafted  fince
- thofe ‘Reports, or were not
(no Occafion falling out)
zr;] Reports  expounded  at
al E

{cripta, atque eorum qui
temporibus Hen. 8. fubfe-
quuti funt, quantum in-
terfit facile potes obfer-
vare ; unde fuit quod cir--
ca finem, Hen. 7. conful-
tiflimis jurifperitis per-
fuafom erat, libror’ tum
atque relationum juris g«
bunde fatis extitiffe : Quid
ergo an {upervacaneum
prorfus & inutile putabi-
mus plura etiam illig
adjicere? Certe quaz res
duz imprimis, fuperiores
illas relationes & libros
caufabant ac procurabant, -
ille ambz plures etiam
hodie requirunt flagitant-
que. Primo ad ea fia-
tuta atque decreta comi-
tialia explicanda  atque
exponenda quz inde a

- feriptis illis in hunc diem

2dly, . to reconcile Doubts

“an former Reports, rifing ei-

. ther upon  Diverfity of O-
pinions or Luefions moved
and left undecided, for that

" 3t cannot be, but in [o ma-
uy-Books written in Jo man

(as the like n ol Sciences
and Arts both divine and
buman it falleth ot ) fome
Drverfity of Opinions and
many Doubts left unrefol-

- wed ¢ For which only Purpo- -
Jés- 1 have publifbed the for~

aut fancita fuerunt, aut

‘(nulla interveniente occa~

{ione) non expofita.

2. Ad concilianda quae-
dam dubia in 1ifdem libris
orta vel ex epinionum -
varietate, vel ex motis .
quidem nec folutis poftez
queftionibus : Fieri enim -

- non poteft quin in tot li- -
Several Ages, there muf Be

bris, tamg; adeo diverfis
Leculis feriptis (id quod .
in aliis {cientiis & artibus -
univerfis tam divin’ quam
humanis ufa venit) opi-.

‘nionum  varietas aliqua

contingat, dubiifg; pluri- .
mis non fatisfiat, uax’g.,
ob.
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- ob has caufas elucubratio-
- pum mearum partes prio-
~res duas hancgy poftremo
ultimam in lucem edidi,
que legum ftudiofos (id
quod {perog; ac cupio) ad
illorum vetorum praftan-
tiflimor’ utiliffimorumque
librorum frequentem ma-
gis ac diligentem revolu-
tionem excitare, & move-
re poflint. Atq; fane Re-
lationes iftz mez, (fiqui-
dem meas dicere liceat
quz aliorum funt conferip-
- te {ententiz) Commenta-
riorum naturam fortiun-
tur, & faciunt vel ad fee-
- liciorem apprehenfionem
genuinz ac vere Interpre-
tationis quorundam gene-
ralium ftatutorum, que li-
cet univerfum hoc reg-
- num  refpiciunt, tamen
quoad precipuas quafdam
partes,nunquam prius fue-
runt expofita aut explica-
tas vci ad fahiorem in-
telleGtum germani fenfus,
ac rationis judiciorum at-
que {ententiarum antehac
~ relatarum ;5 vel denig; ad
dubiar’ queftionum (qua-
les multe in illis non fo-
lutz ‘adhuc reperiuntur)
plenam certamque deter-
minationem. Hinc ergo
pripribus duebus libris ad
explicandum & exponen-
dum Statutum illud in 23
Hen. 8. ¢. 10. aftam dedi
Porteri Canfam: Pro tam
- Parr IIL '

mer two, and this lafp Part
of my Reports, which 1
truft will be a Mean (for
Jo Lintended them) to caufe
the fladious to perufe and
peruje * again with greater
Diligence, thofe. former ex-
cellent  and . moff fruitfil
Reports: And in troth ihefe
of mine (if Jo I may call
them, being the Fudgments
of others) are but in Na-
ture of Commentaries, ¢i--
ther for the better appre-
bendmg of the true Con-
Strultion of certain general
Afs of Parlament con-
cerming “the whole Realn,
w certain principal Points
never expounded before s or -
for the better Underfanding
/o[ the true Senfe and Rea-
on of the Fudements and
Refolutions formerly repori-
ed, or for Refolution of
Juch Doubis as thersin re-
main undecided : For which
Purpofes, tn my former Re-
ports I bhave reported and
publifbed  for the Explana-
tion and Extofition of the
Statute of 23 H. 8. ¢ 10.
Porter’s-Cafe: Of the broad
Jpreading Statute of 27H. 8.
c. 10. of Ules, the Cafes of
Chudleigh, Corbet, Shel-
ley, Albany, and the L ord
Cromwel’s Cafe: Of the
Statyte of 34 H. 8. cap.

of Iémwrim, Wifeman’s
Cafz s of the Statute of 13
Eliz, cap.. of Bankrupts,
¢ - the
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~ the Cafe of Bankrupts 5 of
the Statute of 24 H. 8. cap.
21. of Gonfirmation of Let-
ters  Patents, Dodihgton’s
Cafes of the Statute of 31
H. 8. of Diffolution of Mo-

nafleries, and of the Sta-.

tute of 1 Edw. 6. of Chaun-
tries, the Archbifbop of Can-
terbury’s Cafe s and of one
Bmmg of the great amd
general Statutes of 22 and
34 H. 8. of Wills, Bing-
ham’s Cafe : I have report-
¢d the Lord Buckhurfts
Cafe, for the true Under-
Slanding and expounding of
2he  ancient  and  former
Book Cafes concerning Char-
ters and Evidences, and to
that End the Refidue of the
Cafes. in thofe two former
Parts- are publifbed.  And
fecing the Eud of thefe
Laws is5 to bave Fuftice du-
ly adminifired, and Fuftice
diffributed, 15, Jus fuum
cuique tribuere, to give to
every one his own: iet, all
the Profeflors of the Law

e to thefe Books that
%zg/i‘z'm which thefe Books
have in them, That is, 1o
give to every Book and Cafe,
bis own true Underfanding :
And not by wrefting or rack-
“ang, or Inference of Wit to.
draw' them (no not for ap-
proving a Truth) from their
proper. and natural Senfe
Jor that were a Point of great
Injuftice.  For Truth and
Ealfbood are fo oppofite, as.

late patenti fiatuto illo in

27« H. 8. de ufibus retuli

caufas hafceChudleigh, Cor-
bet, Shelley, Albany : Illam
item Domini Gromwell, de
ftatuto 34 Hen. 8. c. de
Recuperationibus: Cau-
fam Wifemanni, deftatu-
to in 13 Eliz.c. 7. de ob-
firiftis zre alieno qui fi-
dem at tefferain ruperunt,
eorum 1item caulam iIn

particulari, ex ftatuto in

34 Hen. 8. c. 21. De con-
firmatione literarum pa-
tentiom canfam Doringto-
ni, ex ftatuto 31 Hen. 8.
de diffolutione Monafteri-
orum: Itemin 1 Eliz. de
Canteriis (ut laquimur)
caufam Epifcopi Cantua-
rienfis, przterea mem-
brum unum magnorum
illor’ ac generalium {ta-
tutorum 1n 32 & 34 H. 8.
de Teftamentis, . caufam
Bingbami3 Retuli ctiam ,
catlam Lomini de Buck-
butft, pro vero intelleétu

‘Chartarum & antiquarum

relationum de_conccﬂ_loniv
bus feu chartis & eviden-

‘tiis ut loquimur, atg; huc

fere fpectant relique cau-
fze duobus illis fuperiori
bus libris a me editz;
Cum igitur eo tendant le-

- ges ifte ut juftitia admi-

niftretur, fitq; hoc jufti-
tiz diftributive fuum cui-
que tribuere, illud demum
tribuant Jurifperiti omnes

T libris
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Pro Przleftoribus vero, &
Jurifconfultis, atq; incep-~
toribus aliisq; inferioris or-
dinis ftudiofis extant am-
plifima quatuor illufirif
fimag; Collegia vocata

Inns of Conrt, que funt

Templum interius, ad qd’
pertinent priores tres Can-
cellariz =des: Hofpitium
Graii, cni fubfint du=z
proxima fequentes; Hof-
pitium  Lincolnienfe cuni
duz aliz, denique Tem-
plum Medium, cui @®des

oftreme inferviunt. Con-

ant autem  fingula hoec
Collegia leCtoribus fupra
vigint1 Jurifconfultis pluf-

quam 6o Tyronibus circi-

ter 160, aut 180, qui om-

nes inibi tempus fuum

Jurifprudentie ftudio aliifl-
que exercitiis dignis laude,
& hominibus liberis ac ge-
nerofisimpendunt.  Judi-
ces & Servientesad Legem’
quod attinet, qui fere nu-
merum vicenwn explent’
aut excedunt, in @des du-
as qua dicuntur Hofpitia
Servientiuin ad Legem,
{untqy majoris eminentie
& Dignitatis, equaliter di-
firibunntur : Atqueuniver-
fa hz¢ Hofpitia ut neque
inter {e longe funt diffita,
1taconjunétim omnia con-
ficiunt fane pre omnibus
in toto terrarum. orbe cu-
‘Jufcunque fCientiz huma-

nowned Colleges, or Houe
Jes of Court, callzd, The
Inner Temple, to which
the firf three  Houfes of
Chancery appertain ; Gray's-
Inn, to which the next two
belongsLincoln’s-Inn,which
enjoyeth the loft two faving
one'y and the Middl; Tem-

 ple, which bath only the laff :

each of the Houfes of Court
confift of Keaders above
twentys of Ulterbarrifiers,
above ihrice fo manys of
yonng Gentlemen, about the.
Number of cight or ning=
Jeore , who  there  fpend
their” Time in Study of
Law, and in commendablz
Exercifes fit' for Gentlemen :
The Fudges of the Lawm
and Serfeants being commorn~
ly above the Number of 20,
are equally diftinguifbed in-
to two higher and more emix
nent Hodfes, called, Sers
jeants-Inn: Al thefz are
not far diffant one from aso~
ther, and all together do
make the moll fumons Unis
verfity for Profeffion of Law

only, or of any one bumaiz

- Sczence that 15 i the World,

and advancetlh’ ufelf above
all others, Quantum inter
viburna cupreffus. In which
Houfes of CGourt and Chan-
cery, the Readings and other
Exercifes ofthe Laws there-
in contimnally ufed, are moft

c 4 cxcellent
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libris hilce, quod ipfis hii
libri dedertint prius, ho¢
eft fingulis tam l1biis quam
caufis propriitm futim ac
genuinum intelletim,ne-
que a gerthano fuo fenfu,
vel ad veritatem aliquam
confirmandiim argutis il«
lationibus infleGendo; ex=
tendendo, depravando tor-

Truth itf2If ought not 1o be
proved by any Glofs or Ap-
Plication, that the true Senfe
will not bear. “

- queant, qitod effet fummie

prorius injuftitiz, ,

Jam ex omnibus hifce
libris ac relationibus juris
communis illud obferva-

- vi,qiod utcunque aliquan-

do ex ftatutis comitialibus,
quandoqi etiam ex acumi-
neatq; inventione huma-
na quedam juris hujus
partes five immutatz fue-
rint, five a curfu fio in-
verfe atq diftradtz, ta-
men de curfu ac revoliti-
one temporis idem fem-
per jus, tanquam tu-
tiffimum  fideliflimumque
Reip. firmamentum ac
prefidium, magno *fane
applaufu ad indomihoda
multa’ devitands obtiniit
& reftitutum foit. Ex-
empli caufa, dictavit cori-
~ munis :juris prudentia ut
hareditatum jus omne per
feudum ﬁm{‘p‘l’ex (it 1oqui-
mur). tranfiret, adeo 1t
tuto poflent inter {& ho-
mines alienare, allodare,
& contrahere ; verum Sta-
‘tutumi Weftron, 3. cap t;
alidd t0lit Jud limstatim;

- Out of all thefe Books
and Reports of the Common
Law, 1 bave obferved, that
albeit fometime by Afs of
P’arlz'ammt, and fometime
by Invention and Wit of

an, Jome Foints .of the
ancient Common Law bave
been alter'd or diverted from
bis due Courfe, yet in Revos
Iution of Time, tb:/am.f (as
a_mgft fRilful and faithful
Supporter of the Common=
wealth )have been with greas
applauje foravoiding of miny
neonveniencies, reflored as
gain ;. As for Example, the
the Wifdom of the Common
aw was, that all Effates
of Inberitance (bould be Fee
Simple, fo as one Man might
Jafely alien, demife, and
contralt to and with awos,
ther : But the Statute of
Weftm. 2. cap. 1. created
an_Eftate Tail, and made
a Perpetuity by At of Pars
lLiament, reffraining Lenant
in Tail from aliening or des

mifing but duly for #he Life,
i e
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“of Tenant in Tail, which in
Procefs of Tume brought m
Juch Troubles and Incomve-.
nmiences, that after two. bun-

dred Years, Neceffity found

out ' a Way by Law for a
Tenant in Dail to alien.
Alfo by the ancient Common
- Laws, Freeholds [hould not
pafi from one to another but
by Matter of Kecord, or fo-
lemn Livery of Seifins but
agaimnft this were ufes inven-
ted, and grew common and
<alimoft unrverfal through the
Realm, in Defbruction of the
ancient common Law in that
Point : But in Time the ma-
a1fold Inconveniencies bereof
eing Zy' Experience found,
the Staiute of 27 Hen. 8.
“cap. 10. wus made for re-
floring of the ancient Com-
mon Law again, as it ex-

prefly appeareth by the Pre-

ambly of thut Statute y and
“ereof an infinite more of
- Examples might be added,
but bereof this (ball fuffice :
And thus much of the Books
and Treatifes, and of the
Reporters and Reports of the
Laws of England, =

‘illud quafiqs incifum quod

noftri vocant an Eft_a{e
Tail, & decreto comiti-
ortum perpetuitatein quan-

.dem_ftatuit, qua tenentem

in Tail ut loquuntur, hoc
eft illinfmodi poflefliones
incolentem & occupan-
tem reftringeret, quo mi-
nus alienare quid aut al-
locare poffit, nifi tantum
pro tementis ipfius vita
naturali : Quod quidem
{tatutum tantas turbastot-
que incommoda de curfn
temporis invexit, ut poft
200 tandem annos, necef~
{itas ipfa rationem ac vi-
am per legem inire atque
excogitare docuerit, qua
liceret poffefliones fic te-
nenti abalienare 5 cavit
przterea jus commune, ne
tenementa libera ut dici-
mus de manu in manum
irent, nifi vel tranfactio-
nis illius extaret {cripto
monumentum, ‘vel folen-
ni more pofleflio- atg; jus
in re traderetur: Contra
hocadinventi funt ufus ut’
appellant, qui in tantum
creverunt ut obtinerent
etiam ad antiqui juris in
illa parte deftructionem,
non folum vulgo fed fere
per totum hoc regnum

~ univerfum+< Verum ali-

~quando ubi experientiado-

cuiffet quam multifaria
hinc incommoda pullula-
rent : Latum eft ftatutum

- ilud
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illud in 27 Hen. 8. c. 10. .
de Revocando atq; refti-
tuendo antiquo Jure com-
muni, ut exill’ procemio
diferte patet, infinita pla-
ne {unt in hoc genere ex-
empla, verum nobis hzc
fufficient :- Atq; de libris
& tractatibus, deg; Relati-
onibus ac {criptoribus Le-
gum Angliz hzc hactenus,

Sequitur nunc de gradi-
bus qui illarum Legum’
{tudiofis funt proprii; fi-
cut enim in utraque Aca-
demia Cantabrigienfi atg;
Ozxonienfi varii gradus
funt, quales {ophifte gene-
rales, Baccalaurei, Artium
Magiftri, Dotores, ex qui-
‘busviri ad eminentia loca
& fedem Judicii inEcclefia
Curiifg; Feclefiafticis apti
eliguntur: Ita funt & in
Jurifprudentia noftra pri-
mo quos vocamus Moote-
men Inceptor’,qui queftion’
a Letoribus propofitas in
2dibusCancell’tam in ter-
minis quam magnisvaca-
tionibus arguunt & difpu-~
tant: Ex hiis poft ftudi-
um oto annorum aut cir-~
citer, eligantur Jurifcon-
fulti, nobis Utterbarrefters
- dié&i; ex quibus conftitu-
untur Lectores in Hofpi-
tiis Cancellarie, qui poft
expletos duodecim ad mi-
nim’annos, a fufceptoillo
gradu in {enatorum five
patrum ac feniorum claf~
ficorum numerum quos.

EADER.

Now for the Degrees of
the Law, as there be inthe
Univerfizes of Cambridge
and Oxford diverfe Degrees,
as general Sopbifters,Batche-
lors, Mafiers, Doflors, of
whom be chofen Men for
eminent and judicicl Flaces,
‘both in the Church and Ec
clefiaftical Courts s fo inthe

Poffeffion of the Law, there-

are Mootemen (which are
thofe that argue KReaders
Cufes i Houfes of Chan
cery, both in Terms and
grand Vacations. )Of Moot e~
men after cight Vears Study
or thereabouts, are chefen
Ulterbarrifiers 5 of thefe are
chojen Readers tn Inns of
Chancery : Of Usterbarrifiers,
after they bave been of that
Degrree towloe Years at leaf,
are chofen Benchers, or dne.
tientss of which one that is
of the FPuifne Sort, reads:
yearly in Swnmer. Vacation,
and .15 called a fingle Rea~
der 5 and one of the Anr.
tients that had formerly readk,
reads inLent Vacation,and s,

¢ 3 catlat



To the RE ADER.

called a double Reader, and
commonly it 15 between his
firff and fecond Reading, a-
bout nine or ten Years. And
out of thefe the King makes
Choice of his Attorney, and
Solicttor-General, his Attor-
wney of the Court of Wards
and Liveries,and Aitorney of
the Dutchy : And of thefe
Readers, are Serjeants o-
Aefted by the King, and are,
by the King’s Writ, called,
Ad ftatum & gradum fer-
vientis ad legem ; and out
of thefe the King cleBeth
one, two, or three as pleafe
bim, to be his Serieants,
which are called 1he King’s
Serjeants : Of Serjeants, are
by the King alfo conftituted
the Honourable and Reve-
 rend’ Judges, and Sages of
the Law. For the young
Student, which moft coms
monly cometh from one of
the Univerfisies, for bis En-
trance or Beginning were
fift inflituted, and ereSed
eight Houfes of Chancery,
Yo learn there the Elements
of the Law, that is 1o fay,
Clifford’s-Inn,Lyon’s~Inn,
Clement’s-Inn, Barnard’s-
Inn, Staple’s-Inn, Furni-
val’s-Inn, Davie’s-Inn, and
New-Inn; and each of thefe
Houfes confifp of forty or
thereabouts ;. For the Reas
ders, Utterbarrefiers, Mootes
- wnen, and inferionr Students,
e four famous and ‘re-

Benckers dicimus co-optan-<
tur; ex hac clafle fingu~
lis annis noviffimus quifg;
recentiflimufy; in aftiva
vacatione prelegit, di¢tus
Le&or primo; in Quadra-
efimali autem vacatione
E:ﬁior alius, qui Lector fe-
cundo nominatur: Inter
primam vero atque fecun-
dam cujufque prelectio-
nem intercedunt fere anni
novem aut decem ; atque
ex hils quidem eligit Rex

rocuratorem fijum & So~
Licitatorem (ut loquimur)
generalem Atturnatum in
curia pupillorum & libera-
tionum, & in curia Duca~
tus: Infuper ex hiis per
breve Regis vocantur alij
ad ftatum & gradum Ser-
vientium ad Legem, inter
;lgos‘, Rex qui ipfi {ibi in-
erviant duos aut tres pro
arbitrio elegit; Denique
ex hiis, honoratos ac re-
verendos Judices atq; Prae-
fides juris Rex conftituit,
Tyrones quod attinet qui
huc fere a% Academiis ac-
cedunt, habent illi in qui-
bus rodimenta atq; ele-
menta juris perdifcant -
des Cancellariz o&to, vo-
catas Clifford’s~Inn, Lyon’s-
Inn,  Clement's-Inp, ~ Ber-
vard's-Inn,  Stapld's-Inn
Farnival’s-Iyn,Davie’s-Inn,
New Inn 5 harum fingulz
quadraginta plus minns le-
gum ftudiofos continent.
oo ) zm (RS Prq .



PART I ¥

Trin. 25 Eliz. Between

‘the Queen and the Marquefs

of Winchefter, which began
Mich. 21 & 22 Eliz |

The Marquef.& of WINCHESTER’s Cafe.

R . N

T HE Queen brought a Writ of (4) Errot againft the (s) t Leaws s70
1 Marquis of Winchefier, the Effe@ of the Writ‘was,gf;‘_”éf,’, e
That fobn Horne, and others, by their Deed bearing Date 2400 nus 50
the xath Day of Fuly, An. 6 H.8. gaveto Lionel Norreis
Efquire, and to one Anne Milles, the Mannox of Merleffon,
with the Appurtenances in Merleflon in the County of Berks,
To have and to hold to the faid Lione/and Anne, and tothe
Heirs of -the Body of thefaid Lionel, and for Default of fuch
Ifue, the Remainder to Henry Norreis, and to the Heirs
Male of his Body: And that Term Pafeh. 19 H. 8. the Mar-~
quefs of Winche/ir and divers others, did recover (in the
Life of the faid Anne) the faid Mannor of Merleffon, in
Merlefton, againft the faid Lionel, in a Writ of Entry in
the Poft, in which the faid Lionel did vouch one Thomas
(b) Chappian, then the common Vouchee, and Judgment ) ¢iei 5l 27
was given and Execution had according to the ufual Formo
common Recoveries: And afterwards the faid Henry Norreis
having Iifue Henry, now Lord Norreis of Ricote (who is now
living) Pafch. 28 'H. 8. was attainted of High Treafon; and
afterwards, the 22d Day of May, in the fame Year, was
executed. And afterwards, ata Parliament held the 18tk
Day of Fuse, in the fame Year, it was enafted, That
the faid Henry Norreis the Father, for divers Treafons
by him committed, fhould forfeit to the faid King Hen<
ry VIIL his Heirs and. Succeffors, all fuch Mannors, Mefa
fuages, Lands, Tenements, Rents, Revexfions, Remainders,

<31 Pl Utes)
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Ufes, Pofleffions, Offices, Rights, Conditions, and all other
- his Hereditaments, which he, orany other Perfon to his Ufe,
then had or ought to have, of any Eftate of Inheritance in
Fee-fimple, Fee-tail, in Ufe or in Poffeffion the Day of his
Treafons committed, or at any Timeafter : And afterwards
the faid Lionel died without Iffue of his Body; and after-
wards the faid .Anne died ; and thereupon the Queen brought
a Writ of Error againft the Marquefs of Winchefter, the
Heirof the Survivorof the Recoverors ;and the Exror which
was affigned was, Becaufe the original Wirit of Entryin the
Poft failed, and the Record which was removed out of the .
Common Pleas, was of the Mannor of Merlefon, cum per-
tin’ general, and not refirained to any Town. And the faid
Marquefs, inbar of the faid Writ of Exror, pleaded, That
after the Attainder of the faid H. N. the Father, the Queen
that now is (if fhe hadany Right to any Writ of Error in
" theCafe aforefaid) by her Letters Patents, bearing Datcin -
the 14th Year of her Reign, of her fpecial Grace, certain
- Knowledge, and meer Motion, did-give, grant, and reftore,
“forher and her Succeffors, to the faid Henry Lord Norreis,
the faid Mannor, cum pertin'tiis; and alfo all her Right,
Eftate, Title, Claim, Intereftand Démand in the faid Man-
nor, Tohaveand to hold to him and his Heirs. Asid upon
this Plea Pupliams the Queen’s Attorney did demur in Law.
And this Cafe was argued by Fopham the Queen’s Attorrey,
- and Egerton the Queen’s Sollicitor, in Maintenance of the
Writ of Error; and by Plowdes and Coke for the Defendant
. And the Defendant’s Council took five Exceptions to the
Writ of Error. . B
- 1. That the Writ of Error was brought to reverfea Judg- ',
‘ment for all the Mannor, where it ‘thould be but of a Moie-

‘ . ty, foritappears by the Writ, that the Recovery was void
tdCro.Jac. - for a Moiety, becaufe Anne Milles ('4) the other Jointe-
333 - ‘temant, was not named with Liozel in the Writ, by which

one Moiety was forfeited to the Queen by his Atrainder,
which the Queen by her Letters Patents hath granted over -
gﬁ%‘l Roll Rep- to thefaid Lord Norreis, and fo forafmuch as the (b) Regi-
- fter hath one Form of Writ for the whole, and another Form
for the Moiety, three Parts, ¢c. this Writ brought of the
, whole, where it thould be brought of the Moiety, ought to
be abated. And principally, as it was faid, by onec of the
%{;’hﬁ;z,,f,!; Defendant’s Council, becanfe it comes of the Plaintiffs own
Br. Mainr, 26, thewing, and not by the fhewing of the other Side, nor by the
€4) Cro Fl.so, finding of a Jury, asin(¢) 36 H. 6. 27. b. itis agreed, That
325, Cror Jac. in Maintenance if it appear'by the () fhewing of the Party
164 ,;'9, 23‘;,' himfelf, that the Maintenance be feveral, the Writ fhal}
g Yelvgr  abate, otherwife, if it befound by Verdi&, Vid. 10 E. 4.
4t 3 Leongre 8 IVH. 7.6. 11 Aff. 0. 19 Af. 14. 22 Afl. 86.
e The fecond Exception was, Becaufe it was not fhewed,
77 Palm. 524 A DAt Henry Norreis, to whom the Remainder was en-
H ::f;";’g;s  tailed, had the Remainder #t the Time of the Recovery,
_ > for the Gift in Tail, was made in 6 H. 8. and the Recovery
: i
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wasin 19 H.8, and no Continuance of Eftate, either of the °
Eftate Tailin Poffeffion, or of the Remainder, is alledged ;
and that the faid Eftates fhall not be intended to continue, the
Books in 7 H. 7. 3. () Siradling’s Cafe, fol. 199.(b) & 10 H. (+) Plowd,
7. 28. in Hewbade’s Avowry, were cited, B preats
The'third Exception was, Becaufethe (¢) Record of the iné 1ér. L read
Recovery was of the Mannor of Merlefon,” cum pertinentiis, f’sfnﬁﬁ;,; Z;::
and the Writof Error was to removea Recovery of the Man- )
nor of Merleffon in Merleffon, cum pertinentits, and {o the true
Record was not removed by the faid Writ of Error, asinthe
like Cafe is agreed in (d) g H.6. 1.4.h. where it is faid, That () Fiez. Vari-
Cafes where a Man is to execute aRecord, or to defeata Re- 15, &, B Va-
cord, there no Variance ought to be between the Wit and the e 16
Record, and with that agree the Books in 7 (f) Af. 5. & G eshiis Rer
(2) 26 Af]. 31. in Cafe of Att’. ‘ bk S 10. 2.
he fourth Exception was, Becanfe the A of 28 /. 8. up- Godb. 2qp. >
on which the Writ of Frror was founded, gaveto the King gg) %f“\l’g{‘.—_
all the Mannors, @, which thefaid Henry Norreis then before aneg g
attainted, had the Day of his Treafon committed, orat any ggg’ Br. Briefy
Time after; and it is not fhewed when the Treafons were
committed, nor that then he had any Thing in the Mun-
nor, which ought to have been averred precifely, as it is
agreed in Nichol's Cafe, in (h) Plow. G, (5)Plowd.48.5.b.

The laft Exception was, Becaufe altho’ all the Rights, ¢re,
Hereditaments, @c. which the faid Henry Norreis had, &z,
were given to the King, yet it doth not appear without Of.
fice, whether he had any Right to this Mannor : And note,

That altho" after the faid Henry Norreis was executed, {o 33

by Reafon of his Attainder he died without Heir, yet this

. Writ of Frror cannot be in the King withour Office, for by

the Common Law fuch Hereditament asa Writ of Error thall
notbe forfeited, nor can efcheat, and thercfore this Cafe is

out of the Reafon of the Book in 19 H. 7. for there the Land
cfcheated, and a Freehold cannot be in (1) fufpence. But the () Pofiea, 100 by
Court did not deliver any Opinion touching any of thefe Ex- V
ceptions to the Writ of Error, bat only that it was unani-
moully agreed, That by this Writ of Error, the Record of the
Recovery was removed into the King's Bench ; for Judgment

was givenagainft the Queen upon the Subftance of the Mat-

ter. And in this Cafe two Points werc unanimoufly refolved

by Sir Chriffopker Wray, Chief Juftice, and Stx Thomas Cow-

dic Knight, and the whole Court of King’s Bench.

Firft; That this Writ of (4#) Error was not given to the ¢ 2 Roll. Rep,.
King by any of the Words Jof the faid A& of 28 FL 8. 37d: 7 GO0 130 2,
for three Caufes, Firft, Begaufe in this fafe, the Terre yoor sy, 0"
Lenant is in by Title, apd the Entry of the Perfon L R‘flﬁgym-
atmint is mnot congeable ; and therefore this Right " of Guen, 210
Aftion, if he had any, wis not given to the King by
any of the faid Words. So if thg faid Henry . Norreis
the Father had Right of Formedon in the Defecnder, aftex
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Difcontinuance made by his Father; or if Henry the Father

hadbeen diffeifed, and the Diffeifor had died feifed before

Ca) Hob. 242, the faid A&, fuch (2) Right of A&ion was not givento the
3 King by any of the faid Words ; but if the A& had been made
after the Diffeifin, ahd before the Defcent, fuch Right had

beengiven to the King by the faid A&t: For the Juftices faid,

That fuch Right for which the Party had no Remed. but by A~

&ion only to recover the Land, isa Thing which confifts only

€9 2 Rol- Rep. i ( )Privity,and which cannot efcheat,nor be forfeited by the
éi)"”ff&ls:a Common Law, (¢) 3 R. 2. Entre congeable 38. 32 H. 6. 27.
dalm 355 . 2 H. 4.8, 7H.4.6. & 17. 7H.5.9. 21 E. 3. 47. a. 27 Aff.
' .32 49E.3.13. 49 Afl. 4. F. N.B. 144. Stamford 188. So

(d) 3 Keb. 244. that by the (d) general Words of an Act of Attainder of alj
55 Rl Rep. () Rights, €. and Hereditaments, &'c. (altho’ in Truth the
3 Poftea 1.2, Partyartainted had a Right, which'alfo is an Heredirament)
,:2;,?‘52 22 fhall notbe given to the King ; for itwould be very vexatious
Cro-Car 48, andinconvenient, that Eftates of Purchafors and others, aft
## termany Defcents and long Pofleffion, fhould be impeached at
‘ the King’s Suit,by fuch general Words,againft the Reafon and
‘Rule of the Common Law, where all the Words may by rea-

fonable Intendment be well fatisfied, fril. fuch Rights, e,

which may lawfully efcheat, or be forfeited. And it was ob-

ferved by the Juftices, That by no A& of Actain. that ever hath

€) Hob. 341, beenmade, Adions were given, but( f) Rights of Entries,
(o) uns &0 Allo the Statures of 27 H.8. & 31 H.8. (¢) of Monafte-
i3 ries, and the Statute of 1 E. 6. of Chauntries, give to the
- Kingall Rights, Entries,@. which givenot A&ions to the

) Cro. Car. King, And therefore it wasagreed by the Court, That a )
o Right of A&ion after Difcontinuance, Defcent, ¢z, where
- the Entry was not lawful, was not givento the King by the
general Words of any of the faid A&s. And fo it was faid,

have the faid Statutes always been expounded. The fame Cone

ftrudtion hath been made upon the Statute of 33 H.8. cap. 28.

by which it is enacted, That the King's Majcfly, his Hrirs and

Succeffors, [ball bave as much Bencfit and Advantage by Juch A=

tainders of Treafon, as well of Ufes, Rights, Eatrics, Condi-

1ions, as Poffeffions, Reverfons, "Remainders, and all other

~ Thingsy as if it had been done and declured by Parliament.
@3t 1e  Thata (i) Right which confifts only in A&ion, where the

i 330.49 Enery is tolled, is not given to the King by that A&. ,

2 Rol. Rep. 319, It was alfo agreed by them, That before this A& of (% )
kiR, 33 H.8. bythe general Words of any A& of Attainder of
goCo4k 2. al] Hereditaments, a Condition was not given to the King;

Gy rJones 7 o d therefore by the fame A&, by exprefs Words, Conditions:
(1) Palm. 430, 3T€ given to the King, and yet without Queftion a (/) €on-
3Inftorg . dition is axfl‘ H'erl;editﬁt]r;}?g. Alo altla/})}n Ufe were an He?)e~
m) 1 Co. 121, b. ditament (for there thall be a () pofe/fio fratris of it yeth
gﬂ))ﬁ“m' #9-  the general Words of all Hereditaxﬁents, a{; (») Ufe)was noyb
uE T given ta the K. byany A of Atwindes, but neither thzc‘m- :

‘ ‘ ~ dition
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dition, nor the Ufle, were Things forfeitable by the Com, Hardv. 482, 450
.Law ; and therefore by the general Words of all Heredita-
ments, they were not given to the K. by any A& of Arttainder.
Note a Diverfity between Inheritance and Chattels ; for as it
 hath been faid, aright of A&ion concerning Inheritances, is
not (4) forfeited by Attaind. but Obligations, Statutes, Re- (.ycro. hesin~
cognizanees, ¢¢. and other fuch Things in A&ion are forfeit- "iﬁbd?-’ 2 Rolu o'
-ed to the K. by Actainderor Qutlawry. Anditwas agreed by 3i6. Balmrs iy
‘whole Court, That if Lionel had made a Feoffment in Fee, Stamf, Cor ©
without Warranty, that had beena Difcontihuance fora Moi~ ' :
ety, for by the Feoffment the Jointure was fevered. And note,
that in this Cafeat Bar, Conditionsand Ufes are given by ex~
prefs Words, for the Makers of the A& knew, that they
would notbe given by the general Word of Hereditaments.:
"The fecond Refolution was, That in this Cafe, Henry Nor~
reis had not any Right in the Moiety of the faid Mannor, for
altho’ the Recovery were erroneous for want of an Original
(for itwas agreed it was not void, but voidable by Error)
yet notwithftanding,as long as the Recovery ftood initsForce,
he in Remainder had not any Right to the Remainder in re~
fpect of the intended Recompence,. but till the Recovery be
‘reverfed by Writ of Error, the Remainder is barred for one *
Moiety, and he in Remainder hath not any Right in it. And
therefore, if Tenant () in Tail fuffer a common Recovery er- ) Co. Tufh.
roneouily, and afterwards diffeifes the Recoverer, and dies, 339- b 10 Co.
his Iffue thall not be remitted,, foras long as the Recovery re- " ™
mains in its Force, the Eftate ‘Lail is barred, quod fuit con-
ceffum per totam Curiem. And it wasfaid by one of the De-
- fendant’s Council, That neither (c) A&ion without Right, () co. 15
nor Right without A&ion, with a Defcent, @c. fhall make a 34-b
Remitter, thefirft isapparent, and refolved by the Court in
the CafeatBar. Asto the fecond it was faid, Thata Man fhall
- never be (d) remitted, but where if the Right and Poffeffion (4) s Co. 52.b
were in feveral Perfons, he who had the Right might have an €0 Lit:34::aba
Adtion to recover the Poffeflion.  And thatappears by (¢) Lit-(e) co. Lic. €.
tleton 147. for he faith, Tharone of the principal’fé’aufeS for o1 Go.Infl
which the Eftate in Tail fhall be remitted is, becaufe there is on 2 e
no Perfon'againft whom he can bring hisWrit of Formedon,Sc.
and for this Caufe the Law adjudges him in his Remitter, in
fuch Plight as if he had lawfully recovered the fame Land
againft another, § I1.7.38. 4.( f ) A Man fhallnot be remitted (7. 2 Rol. Rep.
to an Advowfonappendant (altho’ he hath Right to i) before o NG
he hath recontinued the Mann. to which, .@". becaufe before )
hehath recovered the Mann, he hath no Adion to reco vgr the
- Advowf. Soif a Man purchafean Advowf. in Fee, and fuffers
an Uurp.and 6 Mon.to pafs,now he hath Right,but forafmnuch
as he hath no Remedy forit, he thall ne’er be remit. to ity al-
tho’ the Advewf. be caft upon him,cither by Defcent,or any o-
"Ehoer A& in Law,@ fi de fimilibus, And it was rcfolved bv the
Court, That inafm. as io the princip, Cafe I7ez.had no Righr, -
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Ce) 2Rol Rep. 4 fortiori, this Writ ofe(4) Error beinga bare A&ion, which
275 Mo sas, ” confifts move in Privity than an Action which is accompanied )
L5y g}o Ree- with a Right, is not given to the K. by the general Words of
38g Owenzr. thefaid A& ~lrisadjudged in Pafch. 3 E. 3. 74- that whereas -
%55,  allthe Poffef. of the (b) Templers were by Aét of Parl. Anns
322,530, 531~ 17 E. 2. given and tranf. to the Hofpitlers, to hold them in

" Fiz Grant 70 the fayme Manner as the Templers held them, yet they had

not by the faid general Words a Re&ory which was appropri-
ate to the Templers, for that wasan Inheritance infeparably
_in Privity annexed to them. Soitisheldin 35 FH.6. 56, that
upon the faid Words of the faid A&, To hold them as the
{c) 7 Co.13.0.  Templers held them,they thall not hold by (¢) Frankalmoinge,
997318 32 becaufe that Tenure confifts only in Privity, and for that Caufe -
without fpecial Words, it fhall not againft the Rule and
and Reafon of the Com. Law, be created. The fame Law
of a Whit of Error. And altho’ .dnne Milles was jointly feized
~with the faid Lionel for her Life, fo that as well Lionel as the

" Vouchee, might have abated the Writ, yet when the Vouchee,
without Demand of any Lieu, enters generally into the War-
ranty, and thereby admits the Writ good, and Lienel recovers
in Valueagainft the Vouchee, who enters according to the E-
*ftate of him who voucheth, with the Remaind. over: For this

. Caufeit was refolved, That for one Moiety the Recov. fhall be
a Bar to the Eft.Tail,and to the Remaind. alfo,becaufe by the
Recov. againft Lionel, the Jointure was fevered. And it was
faid, That com. Recov’ries, as much as any benign Interpre-
tat. of the Law will permit, ought to be maintain’d, becaufe
they are the com. Affurances of the Land. But it was agreed,
That for the other Moiety whereof Anne Milles' was Ten. for
Life, the Recovery was not any Bar either to the Ffiate
Tail which Lionel had expe@ant upon the Eftate of Anne
Milles, orto the Remaind. of Henry, becaufe for this Moiety
Lionel was not Tenant to the Precipe ; but the Recovery
bad its Operation againft him by Eftoppel and Conclu-
fion, which fhall norbind the Iffue in Tail who claims ger

ormam doni. o ' :

The third Caufe was, Becaufe Heary at the Time of

his Attainder was not entituled w have any Writ of Error,

And as to that, it was agreed, That he who has 2 Remain

(& xRl Rep- der expectant upon an -Eftate Tail, fhall liave a Writ of (d)
301. Bridgm.yr. ' R J . .

. Palm.ogr 4. Error upona Judgment given againft Tenant in Tail, al- -

Pyers 388 pl 8 ¢ho' there were no fuch Remainder at the Com. Law; for
when the Statute de Doxis condiizonalibus doth enable the
Donor to limit a Remainder upon an Eftate Tail, alt
‘Aétions which the Common Law ‘gave to Privies in Eftate,

- are by the fame A&t as Incidents 1acite given alfo, ac- -
according to the Rule of the Common Law; and theres
fore as thofe in Reverfion or Remainder -expedtant up%%an
: , A T DRI Cpean! e
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Efate for Life, had a Writ of Error.by the Common Law, "
upona Judgment given againft Tenant for Life, altho’ they
- were not made Parties by Aid Prayer, Voucher, orReceipts -
So after the Statute de Donis conditionalibus, thall he have who
hath a Reverfion or Remainder expe&ant upon an Eftate Tail,
2. It was agreed by them, That in noneof the faid Cafes, he
in Reverfion or Remain d’er, who was not Party to the firft Re-
cord by Voucher, @', fhall have any Writ of () Error by () pyess
the Gommon Law, ’till after the particular Eftate determin-is; o S
ed, for then he in Reverfion or Remainder, ought to have Jac. 33 F. N.B.
theLand in Poffeffion,and take the Profits ; butif he in Re-2'¢ Py
verfion or Remainder be made a () Party to the Record by = E 4 27. b
Aid Prayer, Receipt, or Voucher, then he fhall have a Writ ﬁ“}“ﬁfﬁfém
of Error prefently, during the Life of the Tenant for Life, -
inrefpeét thathe was Party to the Record,Vide 4 Af.7.17 Af.
24. 18 E. 3.25, 20 E. 3. Error 2.32°E. 3. Error 73. 43 Aff.41..
8 H. 4.4. 21 H6.29. 22 E. 4.31. E. N. B.21. ¢. gg. c. And
by the faid Differences you may reconcile all the faid Books,
and many other, betwixt which, to fome who obferve not the:
faid Diftin&tions, feems to be Contrariety ; but when an er-
roneous Judgment was given againft Tenantfor Life, by that
his Reverfion or Remainder was divefted, fo that he could
not grant or transfer it by any Means to another. And it -
was doubted he could not punifh any Wafte committed after
the Recovery, and divers other Mifchiefs, and yet he had no
Remedy to reverfe it during the Lifeof the Tenant for Life,
45 E. 3 2L b. 8 H.6.13.b. F.N.B. 6o. b. for Wafte. For
Remedy of which Mifchiefs, the Statute of (¢) o R. 2.() 4Tt sx
caf. 3. was made, by which it is provided, That if Fenant ;i %’,‘}é’,ﬁ;‘ﬁ*
for Life, Tenant in Dower, Tenant by the Curtefie, or TFe- Cr. Eliz. 245,
nant in Tail after Poflibility of Iffuc extin& lofe.ina Pmci-%wljg B}ﬁ‘{;_"‘
pe, @ that he in Reverfion, his Heirs or Succeffors, ihallnglf%zs- 10Cou
have an (d) Actaint or a Writ of Error, as well in the Life #f,> P2im %%
of fuch Tenants, as after their Deaths, and that the Tenant (@ F N ol
for Life, if the Judgment be reverfed, fhall be reftored to ;i s Regnizan
his Poffeffion of the Tenements o loft, with the Profits in the ‘
mean Time, &c. Provided always, That if the Party fuing
will alledge that the Tenant was of Covin and Affent with
the Demandant, who recovered, that fuch Tenements thould
be loft, that then, although fuch Tenants be living, yet’
Reftitution thall be made to the Party fuing of the Poffef-
fion, with thé mean Profits, & upon which A& two
Points were refolved by the Court. o
Firft, That although the Statute fpeaks only of Rever-

. Tons, yet Remainders are alfo taken to be within the Pur-

view thereof, * : :

A g Secondly,
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{aaleon 75 Secondly, That a Reverfion or Remainder (#) expedtant
(39 Couasb T pon an Eftate Tail, is out of the Words, and alfo out of
'the Meaning of the faid A& For in as much as the

(6 Jones; 423 Makers of the Adh, by (b) fpecial Words, have provided
' Remedy for thofe in Reverfion expedant upon Eftates for
‘Life, or in Dower, or by the Curtefie, or in Tail after Pof-
fibility of Iffue extin@, by this precife Enumeration of thofe.
four particular Eftates for Life (Pide 33 H. 6. 22. the like
Point in Cafe of Receipt) their Meaning appears to (@) ex-
clude Reverfions and Remainders expectant upon Eftates
Tail, and they had Zood Reafon for it, foran Eftate Tail is

‘ - anERate of Inheritance, and therefore it was not reafonable

€4 Polty fol.  givehim in Reverf; or Rem. expedtant on fuch Eftate, a (4)
f,‘;: i w0 Cor %Vrit of Error during the Continuance of fuch Eftate, which
. by Poffibility may continue for ever. Note Reader, upon

the Provifo of the faid A&, That if Tenant for Life f; uffers

@ Recovery in a Pracipe by Covin and Affent, if he in Re.

- verfion or Remainder reverfes the Recovery, he fhall be re.

tored ro the Poffeffion and mean Profits: Unde colligo, that

o the Parliament did adjudge fuch Recovery by Covin and
(= Covts-be Affent () a Forfeiture. For otherwife 3t would be. hard to
T Teon b 63, reflore him not only to the Poffeflion, but alfo to the mean
ff; 4&;“;;,’?** Profits; and with that agree the Books in 54[.3. 14 E. 3.
Co'Liy, 356.2, Receipt 135. 22 AfJ, 31. 9 H. 5. 14. Now forafmuch asitap-
Sowbie s ™® pears in the Cafe at Bar, that Liona] furvived Heary, who was
Br, forfeicure de in Remainder, it was refolved, That Henry had but a Poffi-
B fz'c’lof‘:ﬁ: bility to have a Writ of Error, that is tofay, If Lionel had
Mgory 27 " died without Iffue in the Life of the faid Henry, and becaufe
BARh T onel furvived him, that Poffibility was deftroyed. Alfo
-n0 Word of the faid A& doth extend to give 2 Poflibility

to the King, Secondly, Admitting in this (gjaf' e the Writ of

Error had been given to the Queen, yet it was refolved,

That by the general Grant of the faid Mannor of Merle-

fton, and of all her Intereft, Claim, and Demand in it al-

~ though it were made de gratia Jpecialiy, € ox certa Jeientia,
"ng;g’-;!s»%- '€ mero motu; that the Writ of (- f) Error did not pafs,
lones/ 370,  becaufe if the King could grant it, it muft be by his Prero-
Godb. 375, ; gative, forno common Perfon can do it, and therefore it
- -aught to be granted by exprefs and precife Words, And it

%{2& Loon. 375 was faid, it was adjudged in Cﬁ)) Cromer’s Cafe, 8 Eliz, That
mer’s Caie. - where by the Attainder of 3 ifleifee, a Right of certain
$Reg Elize 7 and efcheated, and was forfeited to the Queen, and after
the Death of the Difleifee, the Queen, by her i,etters Pa-

tents de gratia fpeciali, ex certa Jeaentia, @ mero motu, gran.

ted all cﬁe Lands, Tenements, ~ Rights and Hereditaments

which {he had by the Attainder of the Diffeifee, that in that

Cafe fuch a bare Right thould not pafs by the faid general

. Wordsof the King; but if it could be granted at all, it onght
, L]

: (‘r_) Cr, Car,
535, '
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to have been grant. with a fpecial Recital by exprefs and fpe-

cial Words ; which Cafe was affirmed to be good Law by the ‘

whole Court. And therewith agrees 33 H.8. Br. (2) Chofe (4) 1 Leon. 2720

in Altion 14. If an Abbot before the Diffolut. was diffeifed, : '

and the K. after the Diffolut. granteth over the Land by gene- .

ral Words, this Right fhall not pafs. - And Sir Chriffo. Wray

faid, That he had conferred with the L. Anderfon, C. J. of

the Com. Pleas, and Sir Rog. Mzawood, C, Bar., of the Fx-

cheq. and divers other Juftices, and they were unanimoufly

of their Opin. And afterwards, forafmuch as it appeared

to the Court, That the faid com, Recov. was erroneous for

want of an Original ; for that Caufe a fpecial Judgment was

entred, that is to fay, Becaufe upon the Matter, no Writ of

Exror in this Cale was given to the Q. Jdeo Domipa Regina

wihil eapiat per breve. : ;
Note Reader, for the faid Point of com. Recov. there was owen andMor

a Cafe in the Com. Pleas, Trin. 27 Eliz. Rot. 276. between () gaw’s Cofer Triau

,Owen and Morgan, and the Cafe was fuch; George Owen (5 s Bol. 135
brought a Scire facias againt Edward Morgan, to execute a B0 3. o=
Remainder of certain Land limited to him by Fine, and re. Gould. 36
fhewed, That Rice Owen was feized of the faid Land in Fee, £ Joues 34, 1
and levied a Fine thereof to Richard Owen and Thomas Mo- Car. gore
nington, and to the Heirs of Richard, who granted and ren- 4 Leon 36- 93
dred it to the faid Rice and Letice his Wife, (who was not™ -
Party to the Writ qr Conufans) and to the Heixs of the Body

~of the faid Rice; and Letice died, and afterward Rice died
without Iffue, wherefore he prayed to have Execut. The De-
fendant pleaéed in Bar a com. Recov. had againft the faid
Rice as Tenant, with Voucher over of the common Vouchee,
which Recov. wasto_the Ufe of the Defend. and his Heirs,
and.that Rice furvived Lettice : The Plaint. replied and faid;
That the faid Lettice was alive at the Time of the faid Recov.
upon which theDefend. did demur inLaw. And it was ad-

,juiiged for the Plaint.. And in that Cafe two Points were re-
folved. :

- 1. Altho® Lettice was not () Party, either to the Writ or¢e) co. Lie
to the Conufans, and altho’ it appeared in the fame Record 353« 4
that fhe was a Stranger, and nor Party; yet the Grantand -~ | -
Rend. by Fine to her, was not (4) void, but voidable by Error. (d) Kelw 1.by

2, That this Recov. againft the Hufband only, fhould not
bind the Remaind. for between Hufb. and Wife there are no
Moieties, and the Huib. hath not Power to fever the Jointure,

-norto difpofeof anyPart of the Land; and he during the .
Wife’s Life, is not feized by Force of the Tail, and iy m:c’gu(l:clfﬁﬁf
A& that he can do,can he executeit for any Pare; fo that the Poftes
Eracipe being broughtagaintt him alone, the Recompence can-
not for any Part enure to the Eftate Tail, or to the Re-
mainder, for tothe whole Eftate it cannot enure, becaufe the

Wife had & joint Efiate wich him in Poffeffion at the I’imq% .
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of the Recov. who was not Party to it, and fora Moiety it
cannot be goad, for there are #o Moieties between Huih; and
Wife, and the Eftate of him in Remaind. doth depend upon
the entire Effate made to the Hufb. and Wife, and not upon
any Eftate made to the Huib, alone, or which refls in the Dj.
fpofal of the Hufb. for any Part; and therefore the Recom-
pence recovered only by the Hufb. in this Cafe, cannot enure
to him who hath the Remaind. which depends upon a joint

. and'undivided Eftate made to the Hufb. and Wife, and the

Jointenaricy between the Hufb. and Wife, cannot be fevered -
by the Judgmentagainft the Hufb. and altho’ the Hub, hath
the fole Eftate of Inheritance, yet becaufe by no Poflibility j¢
canbeexecuted, nor the Jointure fevered during the Wife's

+ Life, for this Caufe it is'as much as if the Huib. had had z

Remaind. in Tail expeftant upon an Efftate for Life, in
vhich Cafe a com.' Recov. had againft him fhall not bind,
~ becaufe he was not Tenant to the racipe, nor feized by Force
of the Tail, but the Recov. as to the Eftate Tail of the Hufh,

L) pr’ceasx-a.'took its Effedt by Eftoppel and (2) Conclufion: And there-
LRty with agrees () 12 Enq. 14. b. that againfta com.Recov. againft
3, Br Fune- the Anceflor in Tail, the Iffue may fay, That the Ancefior

cr de Recove
30.  Br. Brie

£

. was not Tenant tempore brevis.

374 Moor356.  Alfoif Tenant in Tail do difcontinue the Tail, and take

() Br.Remit-
(D B mail 36, Tuein Tail thall not be barred for the firft ntail, becaufe his

back a new Eftate Tail to himfelf, and afterwards 2 Writ of
Right is brought againft him, and he vouch the com. Vou-

chee, and Judgment be Exven accordingly, in this Cafe, it is.
adjudged, feil.in (c) 12 E. 419. (d) 14 E. 4. 1. 2. that the If-

Father wasnot, at the Time of the Recov., feized by Force

- 81 And 44 of that Intail, in lieu whereof Recompence can enure : So (¢)

Cqu!cdike"s X e
The ot Ree. of the Mannor of Harrington, in the County of Lin-
V7 oln, to them, and to the Heirs Males of the Body of

Eliz. 2 Rol.
Co. Lit» 3720

if Land be given to the Hufb. and Wife, and the Heirs of
their two Bodies begotten, and the Hufb. alone fuffers a com.
Recov. it fhall not bind the Eftate Tail confz qua Jupra.
And altho’ the Hufband, who fuffered the com. Recov. in
the principal Cafe of Morgan and Owen, furvived the Wife,
it is not material, for the Law will adjudge upon the Cafe,
as it was at the Time of the Recovery. _

- Note Reader, for this Point of a common Recovery,
there was another Cafe refolved, Paflch 44 Eliz. in the
Court of Wardy, between Thomas Cuppledike 72e
Quen’s Ward, Plaintiff, and Edward Cupplledike, De-
Jendant 5 And the Cafe was fuch, &c.

Rantis Cppledike and Elizabesh his Wife, were feized

Erancis, the Remainder to Thomas Cuppledike, Father of
R S ’ o Thomas



Part lIl. CUPPLEDIXE’s Cafz.

Thomas Cuppledike, now Ward to the Queen in Tail, with 2
Remaind. overin Tail, the Reverf. to Francis and his Heirs:
. Francis levied a Fine, O Mich. 36 & 37 Eliz. to The. Ses=
‘ton, Rob. Beckety and to the Heirs of Thomas, to the Ufe of
themand_their Heirs: Hill. 37 Eliz. Gurtife and Dydley, by
‘Writ of Entry in the Poft, recov. againft™ Seston and gec}ei
the faid Mann. who vouched Francis only, who (4) vouched

over the com. Vouchee, and Judgment and Seifin had accor~ >

dingly, the faid Eliz. then being alive, which Recov. was
to the Ufe of Francis for Life, and after to the Ufe of Eliz.

() cmm{yﬁ

for Life, and after to the Ufe of Francis and hisHeirs : Fran .

cis by his Will inWriting, devifed the faid Mann. to the faid

Eduw. Cuppledike, and died without Iffue Male: And now the .

Queft. was, Whether by this com. Recov. the Remaind. in
Tail were barred or not, forafmuch as the Wife, who had
an Eftate with Francis, was not vouched. And after Argu-
ment before the two Chief Juftices, Popham and Ander[on,
- Pepper Surveyor, and Hesket Attorn, of the Court of Wards,
it was refolved, That this Recov. fhould bind the Remaind.

for here was a lawful (b) Tenant to the Pracige; and altho® ¢} 6Co. go.x:
Francis who had the Eftate Tail be only Vouched, and not >Rob 355

Eliz. who had joint Effate with him, yet Frascis coming in

Hob. 25,34

as Vouchee, he comes in in Privity of the Eftate Tail, and ; o, 122 b

not of any other Eftate, and the Recov. in Value gave Re-
compence to the Tail which Francis had, and to the Re-

mainders over: So it was held, If 4. (¢) be Ten. in Tail, () Hob. 348,

. 156, 3 Rely

the Remaind. to B. in Tail, the Remain. to C. in Tail, the gep. S50 Bavin
Remaind. to D.inFee, 4. makesa Feoffm. in Fee, the Feof- 2

fee fuffers a com. Recov. in which B. is vouched, and he

vouches the com. Vouchee, in this Cafe 4. is_not bound,

but B. and all the Remainders over are barred : For altho’ by
the Feoffm. of 4. all the Remainders were difcontinued, and
the Eftates which B. €.and D. had, became converted to meee
Rights, andaltho’ the Remainders can never be remit. before
the Eftate Tail in Poffeffion be recontinued ; yet in Cafe ofy
com, Recov. which is the com. Affur. of the Land, he who
comes in as Vouchee, thall be in Judgm. of Law inin Privity
of the Eftate which hehad, altho’ the precedent Eftate upoi
which the Eftate of the Vouchee depends, be divefted or dife
continued. :

So in the Cafe at Bar, altho’ the Eftate of the Wife be not -

. recontinued, yet the Hufb. as Vouchee, fhall be in Judgm.
of the Law in of his Eftate Tail; and ‘the Cafe is the firon-
ger, foralmuch as the Eftate of the Wife was put to 2 Right,
{o that now the Hufb.comes inas fole Ten.in Tail,and cannot
be jointly feiz’d with hisWife,forafmuch as fhe is not Vouchee,

and cannot bein of another Eftate, becaufe once he had an
Eftate Tail,and now comes in as Vouchee : But if the Hub.and

- Wife



CupPLEDIKEs Czfe.  PART 1,

Wife had had a joint Eftate to them, and to the Heirs of their

. Bodies, with the Remainders over, and the Hufband only had

been vouched, there it may be doubted if the Eftate Thail

fhall be barred, becaufe the Wife had a joint Eftate of Inhe-

ritance with him, but here the Inheritance was only to the

- Hufband, And the Cafe which Plow. puts arguendsin Manx-

{a) Hel s el’s Cafe, fol. 8. b, That if a () Gift be made to . and to
Hob. 338 the Heirs Males of the Body of .his Wife begotten, and he
hath Iffue 2 Son, and afterwards his Wife dies, and he dif.

continues, and takes an Eftate to him and to the Heirs Fe-

males of the Body of his fecond Wife, and afterwards dif-

continues again, and taketh an Eftate back to him, and to

the Heirs Females of his Body, and afterwards difcontinues

- again, againft which laft Difcontinuee a common Recovery is

bad, in which the Tenant in Tail is vouched, and vouches

cover the common Vouchee, and afterwards dies, and his

~ three Iffues bring feveral Formedons in the Defcender, they

fhall be all barreg by thefaid Recovery ; for in Judgment of

Law, when he enerally enters into Warranty, "he comes in

of all his feveral %ﬂates, which fhall be all barred in refpe@

22 Het. 156, Of one and the (b) fame Recompence, “was agreed to be good
Hdb. 338 Law by the two Chief Juftices ; but the Opinion of Plywden
' in the other Point, If Tenant for Life be, the Remainder or
Reverfion over in Tail, thatif a common Recovery behad

againft him in Remainder or Reverfion, it fhall bar the

(<J.Cro. El. 21. Effate Tail, was (¢)denied by them all; for there is nio Te-
0. nant to the Pracige, but only by Admittance and Conclufion,
- which fhallnot bind the Iffue in Tail. And this Cafe at

{d Anteas.a. the Bar, is not to be likened to the faid Cafe of (d) Owen
2 Rol. 395 Moor'and Murgan, for in this Cafe thofe againft whom the Pracipe
362, Goldib. 36. is brought, are lawful Tenants to the Precipe ; and when the
3age e+ Hufband, who hath the Eftate Tail only is vouched, he
Cro. Car. 3. comes inas fole Tenant in Tail, and all the Eftate is in him,
dleom 2693 and nothing then remains in the Wife but a Right, and
' when he who hath the Eftate Tail is vouched, he cannot be
~ in of another Eftate, being Vouchee, as i appears before. Fide

(c) 30 Co. 462, 8 Eliz, Dyer 252.b.. (¢) Kniveton’s Cafe, which in Effe&t was,
2 ol 395 00¢% That Tenant for Life, and he in Remainder in Tail fuffered
Poficago.b. 2 common Recovery, in which they both vouched the com-
: mon Vouchee, it fhall not bind the Tail, for he in Remaind.

in Tail is not Tenant to the Pracipe, but the Tenant for

Life, and in Truth the Land is recovered againft the Tenant

for Life only, and the Recompence cannot veft in him in

Remainder only, forafmuch as the Land is in Truth reco-

vered againft the Tenant for Life, and he in Remajinder

. was never feized by Force of the Tail. And -according to

€D)] 2Rl 395 that it was adjudged the Common Pleas, between (£) Leach
GBI a0d Cole, in Replevin M 410" 42 Eliz. Rot. 17034

I‘afcﬁ,‘l
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Palch. 26 Eliz. But the Pleabe-
gan Palch. 20 Eliz. Rot. 140.
in the Exchequer. S

HEYDON’s Cafe.

) C D : 29 Co. Ent. 37a.
ainft Heydon, for intruding into certain Lands, &e. oo, 2% Yeon

a
in the éounty of Devon : upon the general Iffe, the Jurors 4 %33 4 Leon,
gavea {pecial Verdi& to this effe@ : 5 o 105, ¥
Firft, They found that Parcel of the Lands in the Infor-
mation were ancient Copyholds of the Mannor of Otlery,
whereof the Warden andéanons regularof the late College
of Otlery were feized in Right of the faid College ; and that
the Warden and Canons of the faid College, 22 H. 7. at a
Courtof thefaid Mannor, granted the fame Parcel by Copy,
to Ware the Father, and Ware the Son, for their Lives, at the
Will of the Lord, according to the Cuftom of the faid Man-
- mor ; and that the reft of the Land in the Information was
occupied by S. and G. at the Will of the Warden and Ca-
nonsof the faid College for the Time being, in the Time of
H.8. And further, %har the faid §. and G. fo poffeffed,
and the faid Ware and Ware fo feized as aforefaid, the faid
Warden and Canons by their ‘Deed indented, dat. 12 Fan.
Anno 30, H. 8. did leafe the fame to Heydon the-Defendant
for 80 Years, rendring certain Rents feverally for f{everal
Parcels ; and found that the faid feveral Rents in Heydon’s
Leafereferved, were the ancient and accuftomed Rents of
the feveral Parcels of the Lands, and found, that after the
faid Leafe they did furrender their College, and all the Pofz
feflion thereof, to King A. 8. And further found the Sta- -
tut of (b) 31 H. 8, and the Branch of it, Jeil. by which it is O 3L
enacted, That if any Abbot, &c. or other Relig, & Ecdlef, Ho;l'[e oreag
#ity

| (4)‘IN an Information upon an Intrufion in the Exchequer, («) Meor, 1282
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 Place, within one Year next before the firft Day of this jrefent
Parliament, hath made, or hereafter [ball wiske any mee[ or
Grant for Life, or for Term of Tears, of any Mannors, Mefs
Juages, Lands, &c. and in the which ‘any Effate or Intereff
for Life, Year, or Years, at the Time ofy the making of fuch
Grant or Leafe, then had his Being or Continuance, or bereafier
all have his Being or Gontinuance, and not determined ai the
making of fuch Leafe, &c. Orif the ufual and old Rents and
Farms accuffomed 1o be yiclden and referved by the Space
of Twenty Xears npext befire the firp Day of this ﬁrg/‘ent
Earliament, is not, or be not, or hereafter ‘fhall not be there.
upon referved or yielded, Sc. that alland every fuch Leafe, &,
]iall be utterly woid.  And further found, that the particy.
lar Eftates aforefaid were determined, and before the Intry-
fion Heydon’s Leafe began; and that Heydon entred, ¢y,
And the great Doubt which was often debated at the Bar
and Bench on this Verdi&, was, Whether the Copyhold.
Eftate of Ware and Ware for their Lives, at the Will of the
Lords, according to the Cuftom of the faid Mannor, fhould
in Judgment of Law bz called an Eftate and Intereft for
Lives, within the faid general Words and Meaning of the
- faid A& And after all the Barons openly argued in Court
in the fame Term, feil. Pafeh. 26 Eliz. And it was unani-
moufly refolved by Sir Roger Manwood, Chief Baron, and
‘the other Barons of the Exchequer, That the faid Leafe
made to Heydor of the faid Parcels whereof Ware and Waye
were feized for Life by Copy of Court Roll, was void ; for it
awas agreed by them, That the faid Copyhold Eftate was an
Eftate for Life, within the Words and Meaning of the faid
, A& And it was refolved by them, That for the fure and
€2 Moot 12%: true (2) Interpretation of all Statutes in general (be they pe-
37. b. Cro. Car. nal or beneficial, reftriive or enlarging of the Com. Law,)
- 48 four Things are to be difcerned and confidered.
€¢) Poph.74. . (b) 1. What was the Common Law before the making of
the A&.
€ 2Rol Rep 0y 5, What was the Mifchief and Defe@ for which the
Common Law-did-not provide. , . ‘
3. What Remedy the Parliament hath refolved and ap-
: pointed to cure the Difeafe of the Commonwealth.
: . And 4. The true Reafon and Remedy ; and then the Of-
4 Hard- 7. fice of all the Judges is always ro make fuch (4) Conftrudion
Cro. Car. 83, ag fhall fupprefs the Mifchief, and advance the Remedy,
306 %8 and to fupprefs fubtil Inventionsand Evafions for Continu-
123.2, 11Co. ance of the Mifchief, and. gro privato commodo, and to add,
73-b, 2 Sidest Force and Life to the Cure and Remedy, accordin
Hob. o7. 1Rol to the true Intent of the Makers of the A&, gro bono
& ;?gu;:f,;t publico. And it was faid, that in this Cafe the Coma
s~ ‘mon Law was, That Religious and Ecclefiaftical {_’er«-
mon LAy F ot DeUSIONE 2 coelail s
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fons might have made Leafes foras many Yeéarsas they plei=
fed; the Mifchief was, That when they perceived their Houfes
would be diffolved, they made longand unreafonable Leafess -
Now the Statute of 31 H.8. doth provide the Remedy, and .
principally for fuch Religious and Ecclefiaftical| Houfes ,, Lt g
which fhould be diffolved after the A& (as the faid College s1h. 5. trap.
in our Cafe was) that all Leafes of any Land whereof any Yol 152
Eftate or Intereft for Life or Years was then in Being, thould 1 Leon, 3330
be void ; and their Reafon was, That it was not neceffary for N
them to make a new Leafe fo long as a former had Continue
ance, and therefore the Intent o.fg the A& was to avoid douw
bling of Effates, and to have butone fingle Eftate in Being at
a Time: For cfoubling of Eftates implies in it felf Deceit,
- and private Refpe&, to prévent the Intention of the Parlia~
~ment. And if the Copyhold Eftate for two Lives, and tha
Leafe for 80 Years thall fland together, here will be doubling
of Eftates, fmul & femel, which will beagainft the true Meag- .
ing.of Parliament. o
- And in this Cafe it was debated at large, inwhat Cafes the
general Words of Aéts of Parliament thall extend to CopyhSld
or Cuftomary Eftates, and in what not; and therefore this
Rule was taken and agreed by the whole Court, That whenan
A& of Parliament doth () alter the Service, 'fenuxe, Intereft (2) Cro: Cagy
of the Land, or other Thing in Prejudice of the L. or of ‘the Hoods 4
Cuftom of the Mannor, orin Prejudice of the Tenant, there Godb. 360, o
the general Words of fuch Aétof Parliament, thall not extend f‘gf;] b
to Copyholds : But whenan A& of Parliamentis enerally Hard, 435
made for the (b) good of the Weal publick, and no %rejudice Cawly, 106,
can accrueby Reafon of Alteration of any Intereft, Service, (6.) Moor, 1284
Tenure, or Cuftom of the Mannor, there many Times Copy- 7.0. C;:;ﬂj‘f;g
hold aitd cuftomary Eftates are within the general Purview of x Rok Rep. 48,
fuch A&s. Andupon thefe Grounds the Chief Baron put ma- '
ny Cafes, where heheld, That the Statute of (c) Wef. 2. De C: 4 Moor, 188"
donis conditionslibus did not extend to Copyholds ; for if the Cro. Eliz, 25
Statute alters the Eftate of the Land, it will bealfoan Altera- 307 149 2 Lec
tion of the Tenure, which would be prejudicial to the Lord; 34, o8, 2 Sand,
for of Neceflity the Donee in Tuil of Land, ought to (D) PPt an
hold of his Donor, and do him fuch Services (without fpe- §. 76. o Co.
cial Refervation) as his Donor doth to his Lord. g Codi.
2. Littleton faith, 'Lib. 1. cap. 9. That although fome Te-3 3 " * "
nants by Copy of Court Roll have an Eftate of Inheritance, gd)4g" Ca»
yetthey haveit but at the (¢) Will of the Lord, according .
to the Courfe of the Common Law. For it is faid, Thatif (e L S m
the Lotd put them out, they have no other Remedy but to ¢ Co. 37 b._Co.
fue to their Lord by Petition, and fo the Intent of the Starute 55> 2o
de Donis Conditionalsbus was not to extend (in Prejud. of Lords) 21, & Hedl- 6,
to fuchbafe Effates,which as the Law was thep taken;was butag 7 €™ *5* %

“the
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the Will of the'Lord, And the Statute faith, Quod wolyn.

tas donatoris in carta doni fui manifefle 2xpref]. de catero ob-
Jervetur : So that which {hall be entailed, ought to be fuch
an Hereditament, which is given, or at leaft might be given
by Deed or Charter in Tail. o o
3. Forafmuchas great Partof theLand withinthe Realm,
- isin Grant by Copy,it will bea Thing inconvenient, and oc-
- €a) Moot a8s.  cafion great Suit and Contention, That Copyholds fhould be
f:f,: SZ.,?;‘,’ "(#)entailed,and yet neither Fine nor common (% Recov.bar
2 Leon.175-  them ; fo as he who hath fuch Eftate can’t (without the Affent
fospal:{dfi'z;f % oftheL. by committing a Forfeiture,and taking 2 newEftate)
Hard.a33-2. - of himfelf, difpofe of it, either for i’ayment of his Debts, or
4 f{&?;%aco Advancement of his Wife, or his younger Children ; where-
Lig. éo.2.b. o forehe conceived that the Statute de Donis Conditionglilus did
4 Co.22.5 ' mot extend to Coipyholds, quod fuit conceffum per 1stam Cyri-
%gg"é;gsb” #nw. But itwasfaid That the Statute, without fpecial Cu-
43.45._Godb» ftom, doth not extend to Copyholds ; but if the (¢) Cuftom
gg? &?ﬁnlg';. of the Mannor doth warrant fuch Eftates, and a Remainder
Cro.Eliz. 301, hath been limited over and enjoyed, or Plaints in the Na-
Siraa3% C0ture of a Formedon in the Defcender brought in the Court of
<) 1 Rol. 858. the Mannor, and Land fo entailed by Copy recovered there.
% Litdob. by, thenthe Cuftom co-operating with the Statute, makes it
' an Eftate Tail; fo that neither the Statute wighout the Cu-
flom, nor the ‘Cuftom without the Statute, can create an
Eftate Tail. - ~
And to this Purpofe is (d) Lirtleton, Lib. 1! cap. 8. for he
faith, That if a Man feized of a Mannor, ‘within which
Mannor there hath been a Cuftom which hath been ufed
Time ouf of Memory, That certain Tenants within the
fame Mannor have ufed to have Lands and Tenements, to
hold to them and their Heirs in Fee-fimple, or Fee-tail, or
for Term of Life, &. at the Will of the i'_.ord, according
to the Guftom of the fame Mannor ; and a little after, That
. Formedon in Defcender, liesof fuch Tenements, which Writ -
asit was faid, was not at the Common Law. ;
+ 'To which it was anfwered by the Chief Baron, That if
the Statute (without Cuftom) fhall not extend to Copy-
holds, without Queftion the Cuftom of the Mannor cannot
make it extend to them : For before the Statute, all Eftates
(e) Co.Litxga.of (e) Inheritance, as Littleton faith, Lib. 1. cap. 2. were
Sophas. B0, Feefimple, and after the Statutd, no Cuftom can begin,
103.b. 6 Co. becaufe the Statute being made in 13 E. 1. is made .
75 Co. Lit. 45. Within Time of Memory, Ergo, the Eftate Tail cannmot
314.b. 31353, be created by Cuftom ; and therefore Littleton is to be
- intended (imafmuch as he grounds his Opinion upon the
Cuftom, That Cepyholds may be granted in Fee-fim-
ple, or Fee-tail) o? a Fee fimple conditiopal at the Com-:
mon Law : For Litketon well knew, That no Cuftom
- con

{d) Lit.S. 7b7
.“Gﬁt Lir. 60. bs
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could commence after the Statute of Weflm; 2. as appears i
his own Book, Lib. 2. cap. 10. and 34 H.6.36. Andwhere
he faith, that Formedon in (2) Defcender lies, he alfo faith ¢4) Codineod;
that it lies at the Common Law. And it appears in our ;jg"s’ i
Books, That in fpecial Cafes a Formedon in the Defcender lay . NCBs 20 D
at the C;_r‘rlm?ln Law, Izefore the Statute of Wef. 2. which fee Porh- 34
-E. 2. Formedon s0. 10 E. 2. Formedon 55. 21 E. 3. 47. () O'Benl. 145
g’lowd. Coms. 246. b.S@‘c'.( / % 47 ol Reose
And where it was further objected, That the Statute of
Weff. 2. cannot without Cuftom, make 2n Eftate Tail of Cos
pyholds, becaufe without Cuftom, fuch Effate cannot be
granted by Copy, forit wasfaid, If Eftates had been always
granted to one and his Heirs by Copy, that a Grant to one
and the Heits of his Body, is another Eftate riot warranted
by the Cuftom : So that in fuch Mannors were fuch Eftates of
Inheritance have been allowed by Cuftom, the Statute doth
extend to them, and makes them which® before were Fee
conditional, now by the Statute Eftates in Tail, and thatthe
Statute cannot, as hath been agreed before, alter the Cuftom,
or create a new Eftate, not warranted by the Cuftom. :
Lo thatit wasanfwered by the Chief Baron, That where
the Cufiom of the Mannor is to grant Lands by Copy in feodo
Jmplici (as the ufual Pleading is) without Queftion, by the :
fame Cuftom Landsmay be (¢) granted to one, and the Heirs () Godb. 10
of his Body, or upon any other Limitation or Condition; boph- 55
for thefe are Eftates in Fec-fimple, & eo potivs, that they ase Cio. biis o3,
not fo largeand ample as the general and abfolute Fee fimple 75, 4 Leon. cp
-+ 1s, and therefore the Generality of the Caftom doth include 4 Co. 2302, Co,-
them, butnot ¢ converfo, ad guod non fuit refponfum. Bur igLit sz b
was agreed by the whole Court, Thatanother A¢ made at the -
fame Parliament, cap. 18. which gave the Fiqgit (d) doth not () 1 Rol. 38,
. extend to Copyholds, for thar would be prejudicial to the a4
- Lord, and againft the Cuftom of Mannor, that a Strariger O Bl
thould have Intereft in the Land held of him by Copy, where -7
by the Cuftom it cannot be transferred to any without a Sur«
render made to him, and by the Lord allowed and admitted. .
But it was agreed by them, Thar other Statutes made at the
fame Parl. which are beneficial for the Copyholder, and not
prejud. to the Lord, may be by a favourable Interp.extended to
Copyholds, as cap. 3 which gives the Wifea Cii ("¢ ) in vita, {ﬂm{f{b Cor, 1,
and Receit, and ¢ap. 4. which gives the particular Tenant azoy Co 2y s
Quod ci deﬁ)rcmt; and therewith agrees 10 E. 4. 2. .
And in'this Cafe it was alfo rcfolved, That altho® it was
not found (g) that the faid Rents were the ufual Rents, ac- () 4 ¢o 5. b,
cuftomed to be referved within Tewnty Years before the Pa- ’,‘}‘Zoiﬁ
liament, yet inafmuch as they have found, that the accufto-» Ral. 7001
mable Rent was referved, and a Cuftom goes to all Times be- f;f’;zg*: W T
fore, for this Caufe it thall be intended, that it was the ac-
cuftomable Rent within the Twenty Years, and fo it thould
be intended, if the contrary be not fhewed of the other

Side, And Judgment was cngcd for the Queen, .

3
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PART II'I.'V

Trin. 26 Eliz.
Adjudg d in the Exchequer.

DowTIiE’s Cafe.

()Y N an Information upon an Intrufion in the Exchequer

againft Fobn Dowtie, who intruded into five Mefluages
or Cottages “in the Parifh of St. Se¢pulckres in London ; upon
Not guilty pleaded, the Jurors gave a fpecial Verdict to this
Effect : hat)‘]olm late Vifc: Lifle (who was afterwards Duke
of Norihumberland ) was feifed of the faid Mefluages in Fee,

and fo feifed, by his Deed indented and inrolled within fix

Months, in Confideration of Money, did bargain and fell to
the Lady Johan Lea, all his Tenements and Cottages fituate
in the Parith of St. Andrews in Holborn, in the Occupation:

~and Tenure of William Gardiner, To have and to hold to

faid Lady Fohan for her Life, the Rem'der to Katharine her
Daughter, and to hex Heirs: And further found, That by-
Force of the faid Bargain and Sale, the faid Lady Foban did
enter into the faid five Meffoages or Cottages, and was there~
of feifed, prout lex poffulat, and took to Hufband Sir Thomas
Challoner ; And afterwards the faid Sir Thomas and Dame
Fohan, 18 Aprilis 5 E. 6. demifed the faid five Mefluages to
one Paben for 21 Years, by Force of which the faid Psben
entred, and took the Profits. And afterwards, fiil, the firft
Year of Queen Maryp, the faid Duke was attainted of High
Treafon,&e.  And afterwards Queen Mary died ; and after-
wardsy fiil. 20 Fulii, 18 Eliz. the Queen, by her Letters
Patents, under the Great Seal, granted the faid five Meffuages
, B e e
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to Jobn Farnebam and his Heirs, with a Provifo in the fime

Letters Patents, That if the faid Tenements, Rents, and

Profits were not from the Queen that now is, or from her

Sifter Queen Mary, or her Brother E. 6. or Father H. 8. con~

cealed, fubtra&ed, or unjuftly detained, and fo remained

till the firft Inquifition or Certificate, that then the Lerters

Patentsthall be void ; and the Defendant claimed in under

the faid Letters Patents: And further found, that the faid

five Mefluages or Cottages lay in the Parith of St..Sepulchres,

and that at the Time of the faid Bargain and Sale they wera

in the Occupation of the faid William Gardiner. And if

upon the whole Matter the Queen granted by the faid Letters

FPatents the Tenements aforefaid to the faid Furnebam, then

they found the Defendant not guilty ; and if the Queen did

not grant the faid five Mefluages or Cottages by the faid Let-.

ters Patents, then they found the Defendant guilty. And

upon many Arguments at the Bar and Bench, Judgment was () 1 Leon, s

given for the Queen by Sir Roger Manwood Chief Baron, {3 o Eor

and the whole Court of Exchequer. And in this Cafe three lac: 320473,
oints were unanimoufly refolv’d. H Cooapa b33
Firft, That nothing paffed by the faid Bargain and Sale, &b 40055 2.

for notwithftanding the later () Certainty Jel in the Tel o1 be )

vure of William Gardiner was’ true, yet becaufe the firf g ﬁo;L:??‘ ar.

Certainty, fiil. in the Parifh of St. Andrews in Holborn was f1ob. 17x. Conury

falfe, for this Caufe the Bargain and Sale was utterly void, Boor B, Cre

But otherwife had it been, () if a true Certainty had Deen in Cors 154

the firft Place, asif he had bargained and fold, (the Tene- () Colit.5. 20

ments, &c. in the Tenure of William Gardiner in the Parith 227 2. 2 Sydh 636

of St. Andrews Hilborn ) there it was agreed that the Tene—;?; > Jol. Re

ments thall pafs well enough, notwithftanding the Addition ¥z, » g, e

of the Falfity, for (¢) utile per inutile non vitiatur : But in the Hob- 17x.

Cafe at Bar, it was dgreed, that the Bargain and Sule was ()3 Infh 10,

void, and that the faid Lady Lex was a Difleifercfs ; But (Lz)iLcux;.»'f;.

the great Doubt of the Cafe was, ‘When the Diffeiiee is at- e T

tainted of H. Treafon, if the Land itfelf {hould be prefently 3 Rok Repv 518,

in the actual Pofleflion of the K. by Force of the Stat. of (d) B ik

33 H.8.cap. 20. or if the K. until Seifure, &c. fhould have only Godb. o1 304,

a mere Right: And the Doubt arofe upon the Purview St e

and Words of the A&; for by the fame A&, all Rights, Stamf. Pra. 53.

©'c. are given to theKing. And further it is enacted, that 3,?3?5-13%05-45: &

the King fhall be in adual Pofleffion without any Office 5 con g b

found thereof, €. faving to all Strangers all fuch Rights;7 €0 1% 005 o

&c. Pofleflion, ¢rc. asif the A& had not been made : And itb. Co. Lic. 720

Was déclard, that there were three Caufes for niakin the e s ol 54,

faid Branch of the A& of (¢)33 H. 8. Firft, That by the Com. 314 a 1 Andert

Law for Lands in Fee Simple, and by the Stat. of 26 H. 8. f"]i;!,csvo,}i”ff;, ,

eap. 13. for Lands in Tail, the adual Poffeffion was not in the P P

K. byAttaind. before Office, for the Words of the A& are, igorsor, 311,

That every Offender [ball lofe and forfeit to the King all fﬂf}; bgir Y i

Londs, &c. by which Words the Lands fhall not be fsss,wsmms»

SAR SN = the D

Aia -



. DowTIE’s Cafe. . ParTIIL,

the aftual Poffeffion of the K. until Office ; and with that.
() Dyer 325, pl.agrees the Judgment in Plowd. Comm. 486. 15 Eliz. (2) Dyer
ol f{f{,_"’:i,;_' 325: Sir William Say's Cafe, 28 H. 8, Br. (b) Office 17. 4 E.

¢ ro. 1Cmr- 173 4. 22. 29 H. 8: Br. Charter de Pardon 52, But whep Tenant
?éﬂ)nz‘f{r&fﬁiep,' in Fee Simple is attainted of H. Treafon and dies, there
2 %?&b?:;. the Fee and Freehold, without any Office found, is caft.
Br.N. C.i03. upon the K. for Neceffity, that the Freehold fhall not be in
fonsm Sufpence, and therewith agrees (¢) o H.7. 1. And it was
(&) 3 Teone 18+ alfo agreed in the {aime Cafe, that altho’ the Land which
95025 9863 fuch Perfon fo attainted had in Fee Simple be not held of
Ofice Amea ~ "the K, but of a Subjed, yet prefently, by the Death of the
%ff};f;‘;_‘;l“im' Perfor™ attainted, and without any Office, the Fee and
Flchewss. 33, Freehold fhall be prefently vefted in the K. and fhall not
Moorspi2 Pt efcheat to the Lord of whom the Land is held till Office
- found (as obiter it is faid in Nichol's Cafe) for the Efcheat of
~all Lands for H. Treafon belongs to the King only,and to no
other, as well of Lands held of others as of himfelf, as it is
declared and adjudged in Parliament Anno 25 E. 3. cap. 2.
fo that the Land can neither efcheat to the Lord, for an EL
cheat in fuch Cafe is not by the Law given to him, nor de-
feend to the Heir, becaufe the Blood is corrupted, and in
Abeyance it cannot be, Ergo it thall veft in. the King :
But it was agreed, if Tenant in Tail be attainted of High
Treafon, and dies, the Land fhall not veft in the King before .
(éJ 2 Rol Rep. Office, butit thall defeend to the d) Hlue in Tail till Office
21 oy, found, for the A& of 26 FL. 8. gives the Forfeiture ofit : But
S neither the A& nor the Atrainder makes an Corruption of
Blood as to the Defcent of Land in Tail: For Popbam, At
: torney-General, faid, That fo it was agreed in the Cafe of
() Godb. 205, the L.(¢) Luwl’cy, that where there was Grandfather, Father,
g;f;;f;‘,;}}gg; and Son, and the Grandfather was Tenant in ail, and
456> 101, 5ol the Fatlier was attainted of H, Treafon, and died in the Life
§oosgeit of the Grandfather, and afrerwards the Grandfather dicd,
g{ob;qﬁ- CrEl that the Land thould defeend to the Son notwithftanding
iSydage - the Attainder of the Father; which Cafe was affirmed for
good Law by the whole Court ; for the Fathet had not the
€2 H.8.c. Land, neither in Poffeflion nor in Ufe, in which two Cafes
e I{ﬁi’,;'ljy‘,; the A& of 26 H. 8. gave the Forfeiture only, and his Attain-
Cate. If{".‘cll- fiep der is not any Corruption of Blood for the Land in Tail :
313155318500, But now the Stat, of 33 H. 8. inall the faid Cafes doth tranf-
3320323320, fery and veft the a&uaf‘Poﬂefﬁon in the K. prefently, by the -
;&:;‘3;3;1;;;;’ Atrainder as well in the Life, as after the Death of the Per-
Soriok. 1 lones fon attainted, and as well of Lands in Tail as of Land in
fo. Clos tar, g Fee Simple, which was one of the Caufes of making the
X oz 2.7 Co. faid A& Another Caufe was, that the A& of (f) 26 H.8,
zionn hy S extended only to Lands, &z which the Perfon aftainted had
jf”ft;,’.,"'ic“:g“f’f--in Pofleflion or in Ufe, and did not extend to (. ¢) Rights, -
Paln. 435, Fiey . Conditions, €. And Jaftly, the A& of 26 H. 8. extended
;gr:;;;gog's’g? only to Atrainders of Treafon by Confeflion, Verdi&,
399,311,315,321, ' ' o . or
PG SRRy S o 55 b Hob sste ston a0, s 43 3045 3165040
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or Procefs of Utlagarlx, and therefore Attainders by Parlia-
ment, or when the Party flood mure, (in which Cafe fuch
Judgment fhall be given as if he had confefs’d the Treafon,
or that he had been found guilty by Verdi&,&c.) were out of
that A&. But the A& of 33 H. 8. extends to all Manner of
Attainders of Treafon. B
- Secondly, it was refolv’d, That altho’ it be provided by

the Statute of 33 H.8. that the King fhall be in aGual Pof-
feflion without any Office (4) found thereof, .  yet when ()1 Leon. 2,
the Diffeifee is atrainted of High Treafon, prefently by his ffﬁ_’?\jl’]f‘g
Attainder, the King had only a Right, for the faid Words 42 Cio. Car
thall have fuch Conftrudion, fuil. ’% hat'the King thall be in #** ‘
actual Poffeflion without Office, id ¢ff, as if an Office had been .
found thereof. And at Common Law, if the Diffeifee had
been attainted of Treafon, and the Scifin and Diffeifin had
been found by Office, the Poffeflion thould not be in the :
King till a (b) Scire facias fued, Gc. or a Seifure at the(s) gco. o5. b,
leaft ; becaufe, when a Stranger is feifed at the Time of the 2 feon. 21,
Office found, the King fhall not be inPoffeffion till Seifure ; tiob. e
and therewith agrees Stamf. Prarog. 54.(c) 17 E. 3. 10.29 A (e yCogoua
30. 21 E. 4. 1. Alfo all Poffefions, &e. are (d) faved by () godb. 1240
the faid A&, as if the faid A& had not been made ; and
therefore the Pofleffion of the Diffeifor is faved thereby in
the fame Manner as if' a fpecial Office had been found by the
Common Law. . _

Thirdly, it was refolv’d, That the Queen having but a
(e) Right, that it {hould not pals by the Grant of the faid (@) 1 Leon. =1,
five Meffuages, as in the like Cafe it was adjodg'd in the jp crcidih
Marquefs of Winchefler's Cafe in the King’s Bench, And 4% 9. Anvea
Popham the Attorney-General, Coke, and others, were of ™ Nob- 23
Council with the Queen. And Robert Aikinfon, Henyry
Beauwmont, and others, with the Defendant. And afterwards
(f) afpecial Office was found, fetting forth the Secifin and (/) 2Rol Rep
Difleifin aforefaid ; and thereupon a Seire facias was brought 7
againft him who was found Tenant, and thercupon Judg-
ment was given, and the Tenements feifed into the Queen’s
Hands : And afterwards the Queen, by new Letters Patents,
granted the faid Tenements to one Saxic and his Heirs, . who
had purchafed the Eftate of the faid Katharinc, and had new-
- ly built the faid Tenements, and was expelled by the faid
Dowtie by Colour of the faid Letters Patents made to Farnee
ham. And after this Judgment and the faid Letters Patents,
Saxe peaceably enjoy'd the Tenements. '

’~*B3 ~ Mich.,



ParT III,

‘Mich. 26 & 27 Eliz.
- In the Exchequer.

Sir WILLIAM HARBERT's Cafe.

Popham 134 '1 y Atthew Harbers, 4 E. 6, acknowledged a Recognizance
Moor 163: ,/ of 3000l to the King in the Court of Augmentation ;
and after his Death a Scire facias iffued 18 Eliz. out
of the Court of BExchequer againit the Executors teffament;

@& ultime voluntatis pred’ Matthei €& hared terrarym & tenea

mentorum que [ue fnerunt, ©'c. And upon that the Sheriff re.

‘turned, that the faid Matthew Harbert had no Executors

within his Bailywick ; and further quod Scire fecit Will, Har-

bert mlit, filio & haredi dicti Matthai -Harbert per I D, &

D. R. quod fit coram Baronibus, @'c. Andat the Day of Re.

torn, the {aid 8ir William Harbert made Default, upon which

the Barons gave Judgment, Quod ditta domina Regina recupe-

ret verfus dick Will. Harbert dicla trig millia lib, & quod ipfe

adem Willicloms do eifdem 3000 1. ergu dibtam. dominam reginam

nunc oncretur, O i inde fatisfaciet. And theceupon the

faid $ic 7Vill. Harbert brought a Writ of Esror, and affign’d

three Errors : 1. In the Scire facias. 2. L%the Retorms The

3d in the Judgment. And this Term the Errors were mov'd

by Plowden being of Council with Sir Williem Harbert be.

fore Sir Thomas Bromley L. Chancellor of England, and the

Bavon of Burleigh L. Treafurer of England, and’ the two

C. Jultices, Wray and Anderfon, in the %xchequer Chamber
~ And'in this Cafe divers Points were refolved, T

() Cro-Ticase  “Firft, That, () at the Common Eaw, where a common
> Bulft, 25, 0. Perfon fues a Récognizance or aB]udgn":‘ént-f'or Debt or Das

éﬁ"}:ﬁi!;:'ﬁ- mages, he fhall not have the Body of the Defendant, nor
Car.'20.’5 co. his Lands (unlefs in fpecial Cafe) in Execution : But at the
FASY 104 (£) Comrmon Law he thall have Execution in fuch Cafe,
3Bulftr 63,99 only of his Goods and Chattels, and of Corn, and the
like prefent Profit which fhall grow upon the Land, to

which Purpofe the Com. Law gave him two feveral Writs :

LA
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1. A (a) Levari facias, by which Writ the Sheriff was com{s) F, N. B 265"
‘manded, Quod & torris @ catallis iffius A. @'c. Levari faciat, 2ova, oulies 30
@'c. and another Writ called Fier: fucias, which was only

de bonis &' catallis, both which Writs ought to be fued (4)() CoLitssra
within the Year after the Judgment, or the Recognizance® = 6
acknowledged ; and if he had not theone or the other with-

in the Year, the Plaintiff or the Conufce was put (c) to(e)sCo. 88. 47
his Action of Debt. And now by the Stat. of Weff. 2.cap, 45, S, 24 BN *
a (d) Scire facias is given ; and by the Stat. of Wyl 2. cap.(4)ColLitaga
(c;:) 18. cum debitum fuerit recuperatum, . the Elegit is given ;:"Il,‘lﬁ;fis “
of the Moiety of the Land, which was the firft A& which 2 Inft. 469..
fubje&ed Land to the Exccution of a Judgment, or of a Re- {2 RqIr
cognizance, which is in the Nature of 2 Judgment, andips. 2 Bulk.6s.
therewith agrecth F. N, B. 265. g. And by the Stat. of (1) 13 Crn. jac s50-
E. 1.de Mercatoribus. (g) 27 E. 3.cap. 9. & (h) 23 H.8. cap. 7 Cos8.a- Cor
6. it is provided, That in cafe of a Stat. Merchant, or Stat.(f5; Go. 8.5
Staple all the Lands which the Conufor had at the Day of the (e 7 Co. 37, br
Conufance fhall be extended in whofe Hands foever they af (7 Con T
ter come, either by Feoffment or other Manner. Buc in

Debt againft the Heir upon an Obligation made by his An-

ceftor, the PL by the (7) Com. Law fhould have all the Land () Plowd. 441,
which defcended to him in Exccution againft him, and yer ¥ 18 4
he fhould not have Execution of any Part of the Land againft

the Father himfelf ; but the Reafon thereof was, becaufe the

Com. Law gave an A&ion of Debt againtt the Heir ; and in

fuch Cafe, 1f he fhould not have Execution of the Land

againft the Heir, he could have no Fruit of his A&tion ; for

the Goods and Chattels of the Debtor do belong to

his Executors or Adminiftrators, and fo for Neccffity in fuch
. Cafe, only Land was liable to Exccution of the Debe of a

common Perfon at the Com. Law : Alfo theBody of the Dea

fendant was not liable to Execntion for Debt at the Com,

Law, vide x3H. 4. 7. _But the Com. Law, whichis the Pre-
~ ferver of the common Peace of the Land, did abhorall Force
as a capital Enemy to it; and therefore, againft thofc wha
committed any Force, the Com. Law did fubject their Bodies
to Imprifonment, which is the higheft Execution, by which
he lofes his Liberty till he agree with the Party, and pay a
Fine to the King; and therefore it is a Rule in Law, That
in all A&ions Quare vi €& armis, C::{iia: lies, and where
Capias lies in Procefs, there, after Judgment, (%) Capias ad () co.Liagob
fuciendwn lies, and there the King thall have Capias pro fine
with that agreeth 8 H. 6. 9. 35 H. 6. 6. 22 E. 4. 22. 40 F, ’
g 25. 49 E. 3. 2. and many other Books. Then by the gy,
tatutes of (1) Marlebridze cap. 23. and (m) Wefl. 2. cap.yivh. 2 Bulf
11, Capias was given in Accompt, for at the Common Law &, g0 L2
Procefs in Accompt was Diftrefs infinite ; and afterwards (m) Co. Lingoa
by the Statute of () 25 E. 3. cap. 17. the like Procefsi’,?u{}gfij‘,
was given in Debt as in Accompt, for before that Starute () *,“1‘;’"‘: Rer.
the Body of the ch:"cndgmt]&was not liable to Execution o gha

: 4 *for ‘
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for Debt, for the Reafon and Caufe aforefsid; but it was

(2) Cro. Tae, refolvid, that (2) at the Com. Law, the Body, t}lc Land,
i?lgwgaﬁox:" and the Goods of the Accomp_tant, or the King’s Debto_r,
(6)Co, Lt go’b. Were liable to the King’s Execution, for (§) T, /;F/‘aurm Regis,
B, m3n 2 1 6F pacis vinculums, ¢ bellorwm nervi. And therefore the Law
Godb 293, 2 Rol. | A . .
Rep.295. Lit. gave the King full Remedy for it; and therewqh agrees,
C5tioon v, 5. Eliz. Dier (c) 224. and Plow. Comm, (d) 321. Six Will. Caven-
Godb. 207,207 difb’s Cafe, who was Treafurer of the Chamber. 24 E. 3. (¢)
2 Rl 1;?};5?‘:; Walier de Chirton’s Cafe, and infinite Precedents in the Ex.
=6 8 Co. 1712, chequer, to prove, that for the King’s Debt, the Body and
t Blodei. 4o, the Land of the Debror fhall be liable by the Common Law
7 021 b, 200 before the Statute of (f) 33 H. 8. cap. 30,

é;%;%,‘,”ﬁ;‘:w Secondly, (7) It was refolv’d, That'in Cafe of a common
31 Coog2.b. Perfon, the Heir of the Conufor, or he againft whom the
P Judgment is given in Debt fhall be only charged, and fhall
Godb. 293. 295 not have Contribution againft the Terre-tenant in fome Ca.

'i%ﬁ“ié;.‘iig,, fes, and in fome Cafeshe fhall have Contribution, and fha})
225 pl.32- 53 not be only charged. For ifa Man be feifed of three Acres
77 Corza.ab of Land, and acknowledges a Recognizance or a Statute,
;Il;:é‘b;ql{gis" @re. and enfeoffs A. of one Acre, B. of another, and the
368,492 3 It third defcends to his Heir; in this Cafe, if Execution he
28119 OBes fued (h) only againft the Heir, he fhall not have Contribu-
() Moor 165, tion, for he comes to the Land without Confideration, and
glr%‘”‘é-a?zgz the Heir fits in the (i) Seat of his Anceflor.  Ef hares off 4.
2Bulflr. 15 der ipfe, & filius off pars parris, and as it is faid, Adortaus
Ezf’)’l?i;"if*iffff off patcr,. & quafi son eff mortuus, quis religuit jimilem fbi

T and theiefore the Heir fhall not have Contriburion againdt
any Purchafor, altho’ in rei Veritate the Purchafor came to
the Land without any valuable Confideration, for the Cona

o fideration of the Purchafe is not material in fuch Cafe,
()Moaor 165 And fo it was of late refolv’d in the Cafe of Thimus (") Gaw-

: dic late Marfhal of the King's Bench, that the Heir may be
folely charged, and fhall not have Contribution againft Pur.
chafors, For altho’ in Cafe of Recognizance, mriatute, or

- Judgment, the Heir is charged as T'erre-tenant and not as

Eﬁ?,f;%ﬁﬁ‘?;'??: Heir, as appers by 27 H. 6. Execution (1) 135, (m) 15 E. 3.

330,32, Poph. (#7) Age 05. and the Reafon is, becaufe by Recogrizance or

35d 1 Cro. 313 Seatute the Heir is not bound, but the Conufor concedit’ quod
) 3 Bulftr, 320, “,irpy . : P

s bt 300558 GICE peeunia fumma de terris, &c. levetnr, yet he fhall not

have Contribution againft a Purchafor, againft the Opinion

of Finchden 48 E. 3. 5. b But yet in fome Cafes the Heir

fhall have Contribation, and fhall not be only charged ; and

. 16 b.c, therefore if a Man be feifed of two Acres, one of the Nature

"of Borough Englifb, and binds himfelf in 2 Stat. or Recagni.
zance: Orif Judgm. in Debt be given againft him, and he
dies, having lffue two Daughters, who make Partition, in
this Cafe, if one only be charged, fhe thall have Contribu-
tion ; for as' one Purchaf, fhall have Contrib. againft another,

. #nd againft the Heir of the Conufee alfo,fo one Heir fhall aave
' : T T T Cong

£ N E



Part III.  HAREBERTs Cafe. 13

Contribution againft another Heir, for they are in e7uale

gure, Trin. (a) 24 E. 3.28. 4.in a Scire facias to have Execu- (3, ot 1 -
“tion of Damages recovered ina Writ of Intrufion of a Ward, Fitz. Agesos.
the Sheriff returned, that the Defendant, againft whom the ‘
Judgment was given, is dead ; whereupon a Writ iffued to

warn the Ten'ts of the Land,who were Ten, to the Def, at the

Time of the Judgment, who were returned warned, one of
. the Tenants faid, that his Coufin (who was another than

him, againft whom the Judgment was had) died feifed _
whofe Heir he is, and is () within'Age,and prayed his Age, (5 cro.cas:
and that the Parol might demur againit all the other Terre- 295
tenants till he was of Age. Unde colligo, That if there be.
Grandfather, Father, and two Daughters, and Judgment is -
- given for Debt or Damages againft the Grandfather, and hq

dies, and the Father dies, one of the Daughters, within Age,

and the, other of full Age, Partition is made, the elder Sifter

fhall not be charged alone, but fhall take Advantage of the
Infancy of herSifter, for both Heirs are in the fame Degree.

The fame Law if a Man be bound ina (¢) Reco nizance, and () Co. Lit., 2907
hath iflue two Daughters and dies, they make ff)zurtition, ONEFy) | Rol. Re
alone thall not be charged, but fhall have Contribution ; and 140 Co. Liz. .
if one be within Age, the other fhall take Benefit thereof ;%% ¢, .1,
for, in fuch Cafe, altho’ fhe be charged as Terre-tenant, yersCo.1o0.a.
fhethall have hex Age. Seefor this 11 E. 3. Ageq. 15 E. 3.38 23, 2L 97:.
Aoy 29 Af. 37. 20 E. 3.0, 47 A[. 4. in Sir Richard 1o Co.Licarsb.
algrave’s Cafe.” So if 2 Man'be bound in'a Stat. or Recog. st s 5

and after his Death fome of his Land defcends to the Heir Det. 7+ Br. Join~-
on the Part of the Father, and fome to the Heir on the Payg °¢* Adiontig.
of the Mother, in this Cafe one alone fhall not be charged ; -

and if he be, he {hall have Contribution againft the other.

So and with this agrees x1 H.7.22. Br. ( f)in Dower, If the(f) 2 Co.z5. b
Tenant vouch the Heir in three feveral Wards, every one g poner 3.
fhall be equally charged,asit isagreed in 48 E. 3.5.4.b. But it Pofica 14,2
was refolv'd in the Cafe at Bar, that altho the Heir*in this % Yo 76
Cafe was charged as Terre-tenant, yet for the Caufes afore-(g) 2 Inft. 396,
faid, the Writ which iffued again{% him only, and not againft },}‘j‘i‘g;ﬁf; o
the other Tenants, was good enough by the Rule of the Br- Age 36. Br.
Court. Note, Reader, if two, four, (‘g) or more Men, be g:f‘%ﬂ‘;‘;'{;:";,,_
feverally feifed of Land, and they all join in a Recognizance, Br- Parel demur
in this Cafe the Conufee cannot extend the Land of any of * F% Age 73
-the Conufors only, but all ought equally tobe charged ; For

altho’ the Land of the Conufor himfelf may be only charged,
. when divers Men have purchafed any of the Land fubje& to

the Recognizance, becaufe the Purchafor is in other Degrec

than the Conufor himfelf, yet one of the Conufors fhall not
be only charged, for he ftands in equal Degree with the
other Conufors, and that appears by 29 4. 37. and 29 E. 3.

50- pir Jobn Langford’s (}aig, where the Cafe was, That four

2 LR SRR SR MR T were
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were bound in a Recognizance of Debt acknowledged in the
- Court of Cheffer to Sir Fohn Langford, and afterwards one of
the Conufors died, his Heir within Age ; Sir Fobn Langford
brought a Scire f;cia: againft the three Survivors to have
Execution, who pleaded, that the Heir of the Conufor, who
‘was dead, was within Age, and in as much as during his
Minority "he cannot be charged, and the Survivors only
ought not to be charged, they demanded Judgment, &z, And
becaufe Sir Job. Langford did not deny it,it was awarded that
the Parol thould demur; upon which Sir Fohn Langford
-brought a Writ of Error in the K’s B. which Judgm. was there
affirmed.  Out of which Judgment I obferve, 1. That 3.
mongft the Conufors themfelves there fhall be an (2) equal
€a) 5 Co. 100a. Charge, and the Land of any of them fhall not be only ex-
aCozb. tended. 2. That the Heir of any of them fhall not have
greater Privilege in Law than the Conufor himfelf, for it ap-
-pears by this Judgment that he fhall be equally charged with
the Conufors themfelves, which agrees well with the faid
Refolut. that he fhall not have Contrib. againft a Purchafor,
The 3d Thing that I obferve is, That the Heir is not charged
(t) 1 Rol. x40 Only as (b) Terre-tenant, but in fome Refped as Heir, for
’ otherwife he thould not have his Age, as it was adjudged in
(cleg}ldim aue- that Cafe. It is ruled in (¢) 17 E. 3- 43. 4. that the (d) Heir
ifi) 1 Roll. 306, Of the Conufor fhall have Awiita gucrela before Execut. fued,
:é‘ﬁlﬁiﬁ- st as wellas the Conufor himfelf, and fhall (¢) have a Superfe-
CCe)F.N.B.  deas, but o thall not have a ( f) firange Purchafor till he be
(5 Rol.gos. Oufted by Execution, and therewith agrees (¢) 17.4/. 24. ¢
Cro-lac. o7, 18 E. 3. 25, And with the faid Judgment in 20 Af. agrees
SR D3t 19 E. 3. (h) Execat. 81. that if Judgment be given againft two
(gJ2 Bulftr. 34, Diffeifors in Affife for the Land ang Damages, and one Diffei-
. ;‘Z),‘Rol. g7 lor dies, the Execution fhall not be awarded againft the fur-
Ancea 12,2, viving biﬂ'cifor, who was Party to the Wrong, but as well
the Heir as the Difleifor fhall be equally charged: Now for
as much as no Land was fubje& to Execution for the Debt
of a common Perfonat Com. Law, but only by the faid Stat.
Yt is worthy Confideration what thould be the Reafon of the
faid Differences concerning Contribution, and by what Law
the Purchafor fhould have greater Privilege than the Conufor -
himfelf, or his Heir, and that one Heir only fhould not be
charged, but all the Heirs together, @ f¢ de ceteris ; As to
that, itis tobe known, that the Judges and Sages of the Law
- bave always expounded general Stat. according to the Rule
of the Com. Law, which is built on the Perfe@ion of Reafon,
and not according to any private and’ fudden Conceit or
‘Opinion : And becaufe in as much as the faid Stat. have fub-
jected the Land to Execution for his Debt, the Judges
and Sages of the Law confidered the Rule and Reafon
‘of the Law in Cafe of "the Heir of an Obligor, in which
Cafe the Land was fubje@ to Execution for Debt by the
Common Law. ~And it appenss to them, thag if 3 Man
- C T oun
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bound himfelf and his (i« ) Heirs inan Obligation, and died (=) 3 Bulétr.118,

feifed of Land as well on the Part of the Mother as on the ?:O.‘}:izrf';‘.’,;,b,

Part of the Father, in that Cafe the Law required Equality ; 386- b. Dyer 230,

and neither the Heir on the Part of the Father, nor the Heir Ba%icoor 74

on the Parc ol tiie Mother fhould be only charged, and there- Hob. 25, 1L Ege

with agees 11 H.7.12. b, o 2. Br-Joinder

So inthe Cafe in 48 E. 3. when the Heir is (§) vouched in }‘S‘m 115-

’ T - 2 Co. 25 b.
the Ward of threc feveral Heirs, every one fhall be equally Bz Dower ot -
charged 270 rata, So if two Men (¢) alien Lands with (d)), Seac- Dowcr 18

Warranty, the Lands of one only fhall not be rendred in Br. Vouch. 33,

Value, neither if one dies, thall”the Land of the Survivor (¢4Mo- 0.4

be only rendred in Value, but the Charge fhall be equal on Rol

Rol. 87. Fitz.'
them. For a joint (¢) lien which binds the Land fhall not }"?j’cc};fﬁg'sgg‘
furvive, or lie only on te Survivor, as in Cafe of a Joint-b. 19 H.4 ssa.
warranty, where two for them and their Heirs warrant 25 7§
Lands to another and his Heirs, the Survivor fhall not be 2 Brownl o5,
only vouched: And the Sheriff cannot deliver the Land of () €ro-Jacso7.
the onc or the other at his Pleafure ; for in (¢) Executions,
which concern the Realty, and charge the Lands, the Sheriff
cannot do Lxecution on the Land of one only.” And fo if )
two (') are bound to Warranty, and both die, both their (/) 8 Co. 52.:
Heirs ought to be vouched, and they thall be equally charg-
ed : But, againft this, two Obje&tions were made :

1. Thac becaufe each of them warrants the whole, that
both their Lands, or the Lands of theone or the other may
be put in Execution : And {o itis obiter faid in (g) 16 H. 7., )coLinsach
¥3. 4. Bug to thatit wasanfwer'd and refolv’d, That altho’ each 2 Brownl. vo-
be bound to warrant the whole, yet non fiquitur, that the vaiue 63, Br,
Recompence in Value fhall be made by one of them only ; Voucher 165,
for if the Heir be vouched in the Ward of feveral Perfons,
onealone fhall not be charged, but all equally, as is held in
48 E. 3. and yet the Anceftor did warrant the whole. And
where two or more are bound in a (h) Recogn. or Stat. now (4 )z Rol. §=
is eachof them bound in the whole, yet the Land of onc on-}35;3,3%% -
1y thall not'be extended. But it was alfo objeGed, that the 2o Aff 3. Br.
Cafe of 2 Recogn. or Stat. was niot like the Cafe of Warran- fpiseer Be
ty : For by the Stat. or Recogn. the Land is prefently bound 2. Br. Age 36,
in whofe Hands foever it fhall come, but fo it is nof in Cafe b Grosiox
of a*Warranty: To which. it was anfwered and refolv’d 16. h!«'in-glg-. 73,
That for as much as by the faid Book of 16 H. 4. and all Fleh, Dxecuti~
other Books, it appears, That the Survivor and the Heir
ought to be vouched together, and fo of the Heirs of both ;
And Littleton, Chapter Homage Anccfirel faith, That the
Land which the @ eouchee had at the Time of the V‘oucher(,.) Co. Lir. 1012
fhall be liable to render in Value, from thence it follows I sc. e
that the Charge fhall be equal ; and that is a fironger Cafe -
- than the Cafe of the Statute or Recognizance, for the War-
ranty extends to render in Value Lands of Inheritance ; but
# (k) Hufb. and Wife and the Heirs of the Wife be bound to (s Ret 7,

Carts 242, 3KcBy
War- 5, #55



HARBERT’s Cafe. ParT IIL

Warranty, and the Wife dies, the Lands of the Hufband
€2)1Co. ron.b. May be alone put in Execution, becaufe there are no (2)
2 Eon 68 . 5.0, Moieties between Hufband and Wife ; and thus are divers
b Cor ™ Opinions in our Books, fome whereof being ill-reported are
A 7 & 1 well reconcil’d, 17 E. 3-41.b.29 E. 3.46.4.12 H.7. 3. 1. 16 H,
Lieabz.b. . 7.13.4. 22 . 3. 1.b. 17 E. 3. 8, 30 E. 3. 40. 19 H. 6. 55.4. But
’ in a perfonal Lien it is otherwi ¢, — As if two be bound in
(6JzBrownlogan (b) Obligation, there the Charge fhall furvive: So it
a6 appears by thefe Cafes, that when Land fhall be charged Ly
380 Do 2 DOLGTe .

. any Lien, the Charge ought to be equal, and one alone thall
not bear all theBurthen ; and the Law in this Point is ground-
ed on great Equity : Butin all the Cafes at the Common Law,
if the Party who fhould be charged had aliened the Land
bona fide before any A&ion brought, the Land in the Hands
of the Purchafor was not fubject to ‘any Charge or Execu.
tion ; and this was the Reafon why the Judges and Sages of
the Law in Confltru&ion of the faid Statutes, altho’ the Lands
of Purchafors, after the Judgment, Recognizance, or St.
tute, were fubjelt to Execution, yet gave greater Privilege

- to then, than to the Conufor himfelf or to his Heir.

Alfo theStatute of Wefk. 2., cap. 18. provides, Quod vicecomes
diberct ef medictatem terra fue, which ought to be intended
of all his Land ; fo the Statute of 13 E. 1, ena&s, That al}
the Lands of the Conufor thall be delivered to Merchants,

£)sRol 51 €rc. and that is another Reafon why the (¢) Land of one
Terre-tenant only fhall not be charged with the whole Debt,
for as much as by the Statute all the Land is liable. And
the Reafon why the Conufor himfelf, at the Will of the Co-
nufee, may be only charged, is,becaufe he himfelf is the
- Perfon who was the Debtor, and who was bound, and there.
fore he is fubje& to Execution, and it is buc reafonable
that he may be only charged ; the fame Law of his Heir for
- the Reafons before rehearfed.
Note, Reader, when it is faid before and often in our
;CaIDser 333 Books, That if one Purchafor be (d) only extended for the
396 Moga4rs36 whole Debe, that he fhall have Contribution ; it is not there-
FN.Bios. s by intended that the others fhall %ive or allow to him any’
s Rol 3 " Thing by Way of Contribution, but it ought to be intend-
S 3:3{519?- O ed, that the Party who is only extended for the whole, may,
Bt by Audits querels or Scire fac’, as the Cale requires, defeat
§f§‘}§f‘ e . the Execution, and thereby he fhall be reflor'd to all the
ion 137. mean Profits, and compel the Conufee to fue Execution of.
the whole Land, fo in this Manner every one fhall be Con-
tributory, hoc eff, the Land of every Ter-tenant thall be
equally extended : And afterwards the Council of Sir Will.
" Harbert moved three Errors in the Record. ’
- The firft was, That the Writ of Seire fasias was Seirf{m'fgf |
' €rea,
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bered terrarum € tenementorum, ¢c, which ‘was improper
and againft Law ; for oneis always called Heir to his An-
ceftor, and not Heir to the Land, for Anceftor and Heir are.
relative, and'it cannot be faid that one is filius, or confan-
Zuineus & bares manerii de Dale ; but that A, was feifed of
- the Manor of Dale in Fee, and -died feifed, after whofe
Death the Manor of D. defcended to B. as confanguineo ¢,

. haredi pradilli A4, (and thew how) and not predifti mancrii.
The fecond Error was, admitting the Writ good, then
for as much as the Writ requires quod Scire fac’ bared terra-
rum & tenementorum, ¢, the Return of the Sheriff, quod .

Scire fecit Williclmo Harbert Milits, il & beved predict
Maithai, is not good, becaufe he doth not return him Heir
of any Lands or Tenements as the Writ requires ; for his
arrant is not to fummon the Heir of the faid Matthew,
but the Heir of the Lands and Tenements of the {2id Mat.
%w, and every Return ought to anfwer the Point of the
rit. o
~ The third Error, admitting the Writ and the Return
good, was, That the Judgment itfelf was erfoneous. For
the Judgmentis given generally againdt Sir Will. Hurbert, Quod
difta Dimina Regina recuperer verfus prod Will® Haorbert 41
tria millia librarum 5 Et quod ipfe idem Williclmus de cifdem
tribus millibus librar” ¢rga dictam dominam Reginam nune onerea
tir, & eiinde [atisfaciat. And it was moved by the De’ . Plowd. sg0. a2
- fendant’s Council, that the Judgment ought to Kave been Ry L b
{pecial ; for by this general Judgment his own Land will be Cro. Bl 692,
liable, where by the Law, the Land only which came to him CoopSn s, |
by his Father thould be liable ; and, as hath been faid, he Firzh.76.b,
is charged as Terre-tenant, for the Conufee cannot have an %‘,"”&fyﬁ’ ;5 o
A&ion of Debt on the Recognizance againft the Heir, forpl 1. Pophatss,
the Recognizance is, Quod tunc vult & concedst quod difta pe- 3+, 33,%3,"3,:_
cunis fumma, de bonis & catallis, terris @& Lencmentts, Cre, Palm: o
levetur : So that the Charge is impofed on his Goods and * /1% 8786
Lands; fo that Debt doth not lie on it againft the Heir,
1no more than on a Recovery in Debt, for there a Seire facias
Yies againft the Heir, butno A&ion of Debt : Then although
the Heir makes a Default, yet the Judgment ought to have
been fpecial ; and it was faid in this Cafe, if the Heir had
appeared, and pleaded a falfe Plea, yet the Judgment ought
to have been fpecial ; for heis not charged merely as Heir,
but rather as Terre-tenant, And with that agrees 33 E.3. |
Execution 162. in (4) Debt the Plaintiff recovered, and be- ()1 pulfin. 318,
fore Exccution fued, the Defend. died, the PL prayed a Scire 3ot 320 Do
fa7" againft 4. who is Tenant of the Defend. Lands,and had it 54 1 Jones 86
who cameand counter-pleaded the Exec.and they wereat Iffue,

_and
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- Petition made to the Queen, Sir 71l
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and afterwards did not follow it, wherefore Execution wag
awarded againft him, and the Plaintiff prayed Executinn ag
well of his owri Lands, which he had the Day he pleaded, as
of the Debtor’s Lands in his Hands, becanfe hc pleaded z
falfe Plea. But, by the Rule of the Court, he conld have
only the Lands of the Debtor. Pide 16 E. 3. 15. But thefe
Points were not refolv’d by the Court, but aftérwards, on z

fam compounded with
her. Plowden and Coke were of Council with Sic Wil'izm
Harbert ; And note well, the new Writ of Error after the
Entry of the firlt was not brought; qued coram wobis re Gdet,
becaufe the Record is not removed out of the Keeping of him
who had the Cuflody thereof before, but it remained in the
ib'anz}c Cuflody after the Writ of Error purchafed as it wag

crore;

De



De Termino Saniti Hillav:i,
Anno regni domine FElizab.
nunc Regine Anglia vicefimo
nono, Rotulo 79o. |

el’ ultimo praterito, coram domina Regina apud
{ftmonafterium, ven’ Richardus Hynde per Jacobum
Tong attornatum fuum ; Et protulit hic in curia di&z do-

" mine regine tunc ibidem quandam billam fuam verfus
Willihelmum Ambrye in cuftod’ Marefchall’) &c. de placito
tranfgref. & ejedtionis firme.  Et funt pleg” de profequend’,
fcilicet Johannes Doo & Richard’ Roo : Quz quidem billa
fequitur in hec verba. {I. Hertf. fl. Richardus Hynde queri-
tar de Willihelmo Ambrye in cuftod’ Marefc’ Mareichall’
dominz reginz, coram ipfa regina exiften’, pro eo videlicet,
quod cum qmcfam Thomas Brand & Conftantia uxor ejus,
& Willihelmus Davyes & Margareta uxor ejus, nono die
Julii, anno regni dominz Elizab’ nunc Regine Angliz
vicefimo ofavo, apud Aldenham in comitatu predi®’, di-’
mifer’, concefler’, & ad firmam tradider’ prefato Richardo
Hynde inter alia, decem acr’ terr’ cum pertinentiis vocat’
the mgmr {Rart of a Clofe named Reddings i Alvenham
prediét’ in comitat’ predi€’: Habend' & tenend’ predi&t’
decem acr’ terr’ cum pertinentiis przfato Richardo Hynde
& affignatis fuis, a feflo Sanéti Johannis Bapt. tunc ultimo
preterito, ufque finem & terminum feptem annorum_extunc
proxim’ fequen’ & I{I)lenaric complend’ & finiend’. Virtute
cujus quidem dimiffionis, idem Richard’ Hynde in predi€t,
decem act’ terr” cum pertinentiis pradi®’ nono die Julii,
anno vicefimo oftavo fupradi®o intravit, & fuit inde
poffeflionat’, quoufque praditt’ Willihelm’ Ambrye, poftea
- feilicet pradicto nono die Julii, anno vicefimo oftavo fu-
pradicto, vi & armis, &c. in przdi&’ decem acy’ terrz
cum pertinentiis fuper pofleflionem ‘ipfius Richardi in-
: travit.

MEmorandum quod alias fcilicet Termino San&i Micha- Hertf.
€
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travit, & ipfum Richardum a firma fua predi®’inde ternis
1o {uo nondum., finit’ ejecit, expulit, & amovit, ipfumgy
Richardum a pofleffione fua inde extratenuit, & adhuc ex 02
tenet ! Etalia enormia eiintulit, contra pacem dicre do.ni-
nz reginz, ad dampnum ipfius Ric’ decem librar’ : Er inde
Eroducit fe&Gam, &c. Et modo ad hunc diem [iilicer diem

un proxim’ poft o®ab’ San&i Hillarii iffo eodem termino,
ulg; quem diem predictus Willihelmus, habuit licentiag
ad billam' pr=di& interloquendi, & tunc ad refpondendum,
- &c. coram domina regina apud Weftmon’,ven’ tam pradifus
Richardus per Atrornatum foum pradiét, quam_pradi@’
WiIl' per Richardum Belfield attornatum fuum: Et idem
Wil defendit vim & injuriam quando, &cs Et dicit quod .
ipfe non eft inde culpabil’, & de hoc pon’ fe fuper patriam s
Et przdi&’ Richardus fimiliter, &c. Ideo ven’ inde Jur’ co.
ram domina regina apud Weftm’, die Mercurii proxim’ poft
xv. Pafche : Et qui nec, &c. ad recogn’, &c. Quia tam, &c.
Ydem dies dat’eft partibus predi®’ ibidem, &c. Poftea conn
tinuat’ inde proceffu inter partes pradiét’ de placito predié’
per Jurat’ pofit’ inde inter eas in refped coram domina reg’
apud Weftm’, ufque diem Mercurii prox’ poft o&ab’ Sancti
Michaelis extunc proxim’ fequen’ : Nifi Juftic’ dominz regi-
ne ad Affifas in com’ predi@’ capiend” affign’ prius die \%e..
neris, duodecimo die Julii apud Hertford in com’ pradifa,’
per formam flatuti, &c. ven’ pro defedtu Jur’, &c. Ad quem
guidem diem Mercurii proxiny’ poft o&ab’ S. Michacr coram
om’ reg’ apud Weftm’ ven’ predi&’ Richard’ Hynde per
attornatum fuum pradi&’, & prafat’ Juftic’ ad affifas coram
quib’y &c. mif, hic recordum fuum coram eis habitum in
hzc verba. fI. Poftea_die & loco infracontent, coram Thom’
Gawdy Milit’, uno Juftic’ domina reg’ ad placita coram ipfa
domina reg’ tenend’ affign’, & Roberto Clarke uno Baron’:
di& dom’ reginz Scaccar’ f?ui, Juftic’ ipfius dom’ reginx ad
aflifas in com’ Hertf. capiend’ aflign’, per formam flatuti, &,
ven’ tam infra nominat’ Richard’ Hynde, per Henr’ Brante
wayte attornat’ fuom, quam infrafeript’ WilP Ambrye, per
attorn’ funm infracontent’: Er Jur’ jur’ unde infra fit mene
tio exa&’, quidam eorum videlicet, Ric’ Penyfather, Tho-
mas Glaf‘cach,' John® Harmer, & Stephanus Nebbes ven’, &
in jur’ilP jurat exiftunt: Et'quia refid’ Jur jurar’ illius non
comparuer , Ideoalii de circumftan’ per vic' ele&i, ad requi-
fition® prafat’ Ric’ Hynde, ac per mandat Juftic’ pradiGo-
rum de novo apponuntur, quorum nomina panello infra-’
feript’ affilantur, fecundum formam flatuti in hujufmodi’
cafir nuper edit’ & provif. Ac quidam Jur’ fic de nivo ap-
pofit, videlicet Edward® Vyall, Thomas Cooker. Thomas
hrowe, Edward’ Affer, Johannes Dermer, W1ll’i’yverton,
Edwardus Jorden, & Rob’ Carpenter vew’, quiad ggpitategl"
- e
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de infracontent’ fimul cum Jur pred’ prius impanellat’ &

jurat’, dicend’, eled, triati, & jurati, dicunt fuper ficra-
mentum fuum, quod diu ante tranfgreffion’ & ejectionem
firm= interius fieri fuppofit’, quidam Tho. Borafton fuit feifir’
de & in infrafcript’ x. acr’ terr’ cum pertin’, vocat’ the ups
pee Part of a Clofe, called Kevding in Aldenham infra-
feript’ in dominico fuo ut de feodo, & eafdem decem acras

terrz cum pertinentiis, tenuit de quodam Roberto Stepneigh.

armigero, ut de manerio {uo de Aldenham in libero focagio:
Et ulterius Jur’ pred’ dicunt fuper facramentum fuum, quod
pradi¢tus Thomas Borafton habuit exitum de corpore Tuo le-
gitme procreat’, Humfridum Borafton filium fuum natu
maximum, & Henricam Borafton filium fuum natu mi-
minimum : Et quod pradi¢us Humfridus Borafton habuit

exitum de corpore fuo legitime procreat” Conftanciam Bora-

fton, modo uxorem infranominati Thom=z Brand, & infra-

nominat’ Margaretam uxor’ infranominat’ Willihelmi Da-

vies. Et poftea idem Humfridus obiit, pr2di® Thom. Bo-

rafton vivente, & quod predi&’ Conftancia & Margarerta fu--

erunt & funt filiz & cohzredes prafati Humfridi Borafton:

Et ulterius Jur’ pred’ dicunt fuper facramentum fuum quod
q

pradi&t’ Tho. Borafton fic de & in przdiftis decemacris ter-
rz cum pertin’ feifitus exiftens ut prafertur, poftea, ftilicet
duodecimo die menfis Augufti, anno Domino Millefimo
quingentefimo ‘quinquagefimo nono, ann. regni dictz dom.

reginz nunc primo, condidit teftament. & ultimam volunta-~

* tem fuam in fcriptis in hiis Anglicanis verbis fequen’. In
Dei nomine Amen; Jfem, I give unto Thomas dmerie,
and Ampbillis bis TGife, all that wy upper Part of myp
Clofe, called Redbing, fop the Lerm of eight Pears next
aftér my Deceale, in Wecompence of one yearly Annui-
ty of plbi. 5. Bitt, Q%Beuce due unto the fafd Thomas

Amerie, upon one 15 ,
ing, and upon fuvther Condision that the faid Lhomas
Amerie hall baing tn the faid Dbligation £ ny Crecus
tozs, fo be cancelled, and utferly dilchargen, upon this
Confiveration, befoze fuch Lime as the fatd Thomas
Amerie fhall make any Cnlry upon the Premilles, and
that the (aid Lhomas Amerie, neither his AMgns, Hall
not, during the faid 8 Pears, fell none of the Wloods,
Timber, no2 Underivoods, i, no2 upon the faid upper
art, but fhall paeferve the TWoods, Patots and
paings, to fhe ABehoof of the Weir in Wemainder, and
after the erm of the faid cight Bears, the (aiv ups
per Part to remain to myp Crecuteys, until fuch
Aime as Pugh Wozafton Mall accomplidy bis full Age
of Liventy one Peavs, any the mean Pyofits to be
L emploped

bligation of cerfain Pears pet durs

17
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emploved by my Crecutors fofvarns. the Perfoymance
of this my laft WOl and Leffament s And toben the
faid Bugh cometh unfo Liventy and one Pears of Age,
then 3 will that Be fall enjop the faid upper Part to
bum and hig Deirs fo ever. P2obided alays, . That
if the (aid Thomas Amerie do refule fo baing in big
Dbligation, o2 to p2eforve the Woods upor fhe (3id upper
Part, thenmy Crecutors foenjoy the P2emifles during
thz (aid Term of § Pears, paping the faid Anierie hig
annuity of rlot. g, viil, d. during fbe faid Lerm of
Cight Pears; Prout per Teftamentum & ultimam volun-
tatem przd, inter alia plenius liquet & apparet, Et ulter
Jur’ pred” dicunt fuper facramentum fuum pred’, quod pra-
di&’ Thomas Borafton fic de przd’ decem acris ter’ cum per-
tin’ feifitus exiftens, poftea Icilicet quarto decimo die di&i
menfis Augufti, anno regni di&t’ d’nz regine nunc primo,
“apud Aldenham pradiGtam de tali flatu fuo obiit feifitus. Et
ulterivs Jur’ predi€ti dicunt fuper facramentum fuum, quod
pradictus Hugo Borafton in di&o Teftamento & 'ultima vo-
" luntat’ nominat’ & mentionat), fuit filius pred’ Henrici
“Borafton, & quod idem Hugo " Borafton obiit, antequam
quod ipfe pervenerit ad ztatem viginti uni’ annorum, fcili-
cet'tiha ztatem novem annorum. Et ulterius Jur' pradi&’
dicunb4pper facramentum fuum, quod interefle premifforum
predid’ fi%‘,;}i&’ Teftament’ & ultima voluntag mentionat’ &
devifat’, tam praf. Thomw Ameri & Amphili uxori ejus,
quam cxecutorib’ ejufdem Teftamenti, ante diem exhibitio-
nis billz infrafpec’finivit & determinavit. Et ulterius _}]gur’,
Jprad’ dicunt fuper facramentum fuum, quod Philippus Bo-
rafton fuit & eft frater & proxim’ heres praefati Hugonis Bo-
rafton, pratextu quorum idem Philippus Borafton, poift pra-
di€t’ interefle pramiffor’ przf. Tho Amery & Amphilli
uxori ejus, & execut’ predidis, f_%zer ‘pred’ teftament’ & ulti-
mam voluntat’ dac® & devifat’, finit’ & determinar’ fuit, in
pred’ decem acras ter’ cum pertin’, ut frater & proxim’ hz-
res pred’ Hugonis intravir, & inde fuit feifit’, prout lex po-
fulat, & fiz inde feifirus exiftens, idem Phil’ Rorafton, po-
flea & antea tempus exhibitionis bille pred’, feilicit, vicefi-
mo die Junii, anno regni diéte domine Reginz nunc vicefi-
mo c&avo, dimifit, conceffit, & ad firmam tradidit przf.
Willihelmo Ambrey modo defenden’, tenementa praed’ cum
pertin’ in quibus, &c. . Habend’ & tenend’ eidem \}7Villi’ Am-
brey, & affign’ fuis per uno arin’ integro extunc proxim’
fequent’ plenar’ complend’ & finiend’, & fic de anno in
ann’ quamdiu ambab’ partibus placeret, virtute cui’ qui-
dem dimiffion’; pred” Willihelm’ Ambrey in prad’ decem
acras ter’com pertin’ intravit & fuit inde poffeflionat’ : Ft fic
inde poffeflionat’ exificns, pred’ Thomas Brand & Conftanc’
- , A ' uxor
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uxor ejus, Willihelmus Davies & Margareta uxor ejus, ut in
Jure predict’ Conflanciz & Margaretz, poftea feilicet nona
die fulii, an’” regni di¢z dominz Reginz nunc vicefimo

o&tavo fupradifto, in predi@tas decem acras ter' cum pertin’y -

in & fuper poffeffionem praefat’ Willihelm’ Ambrey intraver*
‘& inde fuerunt feifiti, prout lex poftulat ; Et fic inde feifiti
exiften’, apud Aldenham predi@ iidem Tho’ Brand, &
Conftanc’ uxor ejus, Willihelmus Davies & Margareta uxor

ejus, poftea fcilicet di%o nono die Julii, anno vicefimo ofavo

>

upradi&t’, per Indentur’ fuam geren’ dat’ eifdem die & an-
no, dimiferunt, conceflerunt, & ad firmam tradiderunt pre-
dictas decem acras ter’ cum pertin’ prafat’ Richardo Hynde =
Habend’ & tenend’ przdi&’ decem acras ter' cum pertin’
prafat’ Richardo Hynde & affignat’ fuis, a fefto Nativitatis
Tan&i Johannis Baptifiz tunc nltimum praterito, ufque fi-
nem & terminum feptem annor’ extunc proxim’ fequent’ &
Plenar’ complend’ & gniend’, virtute cujus quidem dimiffio
nis, idem Richardus Hynde in pradiGas decem acr’ ter cum

pertin’, pradi&®’ nono die Julii, anno regni dit’ dominz

eg. nunc vicefimo oftavo fupradi®’ intravit, & fuit inde.
pofleflionat’, quoufq; predi® Willihelmus Ambrey, poftea
Leilicet prediét’ nono die Julii, anno vicefimo o@avo {upra-
difto, vi & armis, &c. in predi&®’ decem acras terrz cum
~pertin’ fuper poffeffion’ prafat’ Richardi Hynde, per pracept’,

& mandatum predi&’ Philippi Borafton reintravit, & iplum °

Rich’ Hynde a poffeffione fua inde extratenuir, & adhuc ex-
tratenet : Sed utrum fuper tota materia predi&t’ in forma
pr=dit’ comperta, reintracio prafat’ Willihelmi Ambrey in
pr2di&t’ decem acras terrz cum pertin, fit, five in lege adju--
dicar’ debeat, bona & licita reintracio, jurat’ predi&t’ peni-
tus ignorant, Et inde petunt advifamentum Cur domina
Reginz. Et fi fuper tota materia pradi&’ in forma pra-
di&’ comperta, videbitor cur’ dominz Regine, quod rein-
tracio predi@’ Willihelmi Ambrey in przdi&idecem acr’ ter’
cum pertin’, in & fuper pofleflionem prafat’ Richardi Hynde,
non it nec in lege adjudicar’ debeat bona & licita reintracio ;
Tunc Jur’ pred® dic” fuper facramentum {uum quod pra-
di&’ Willihelmus Ambrey eft culpabil’ de tranfg & ejedtion
firmz interius fpec’ modo & forma prout predi@ Riclk’
Hynde interius verfus enm queritur, Et tunc a.ﬁid_’ damp:n.ux:d
ipfius Rich’ Hynde, .occafione tranf} or’ & e‘jeéhoms‘ﬁrmv illi-
us, ultra mif, & cuftag’ fus, per ipfum circa fedt’ fuam in
hac parte appofit’ ad o&to folid’, & promif. & cuftag’ illis ad
tredecim folid’ & quatuor denar’. ~ Sed fi fuper tota materia
prad’ in forma pred’ comperta videbitur cur’ d’'nz R,eg quod
reintracio praf, Wil’ Ambrey in pred’ decem acr ter’cum per-
tin’, in & fuper poffeffion’ praf. Rich’ Hynde, fitfivein lF ead-
fudicari debeat, bena & licita reintracio, tunc Jur prad’ dicunt

o C2 ‘ fuper
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* fuper facramentum fuum, quod pred’ Willih® Ambrey non
eft culp’ de tranfgr’ & ejetione firm’ prad’, prout ipfe inte-
tius pro fe allegavit. Et quia cur’ dom’ regin’ hic, de ju-

" dic’ fuo de & fuper przmiffi reddendo nondum advifar’,
dies inde dar’ eft partibus przd’ in flatu quo nunc coram
d’na reg’ apud Weftm’ ufque diem Jovis proxim’ poft o&ab’
fand&i Hillar’ de judic’fuo inde audiendo, eo quod cur’ dom’
Reginz hicinde nondum advifat’, &c. Ad quem diem cor’

- dom’Regin’apud Wefim’ ven’ partes przd’ per attorn’ fuos

- przd;, Et quiacur’dom’ Reg’ hic de judicio fuo, de & fuper
pramifl, reddend’ nond’ advifat’, dies ulteri’ ipdedat’ eft
partib’ pred’, in flatuo quo nunc cor’ dom’ Reg’ apud Weft’
ufque diem Mercur’ proxim’ poft xv. Pafc. de judic’ fuo inde
audiendo, &c. eo quod, &c. & fic de termin’ in términum
ufque loquela pred’ ulter’adjornat’ fuit per aliu?' reve did’
dom’ reg’de communi adjornamento cor’ dom’Yeg" ufque.in
caft’ Animar’ apud Cafi Hertford’ in com’ Hertf. Ad
quem diem coram dom’ reg’apud Caftr’ Hertford’ ven’ par=
tes pred’ per attorn’ fuos prad’, Et quia cur’ dom’reg’ hic de
gudic’ fuo de & fuper premifl. reddendo nond’ advifat’) dies
inde ulter’ dat’eft partib’ przd’ in flatu quo nunc coram do-
mina reg’ apud Caftrum Hertf, ufque diem Martis, prox’ poft
O&ab’ fan&i Hill’ de judic’ fiuo inde audiend’; &c. eo quod,
&c. Ante quem diem loquela pred’adjornat’ fuit per breve
diétz dom’ reg’ de communi adjorn’ coram eadem dom’ reg’
ufque in o&tab’ fandi Hillar’ apud Weftm’. Ad quem diem
eoram dom’ reg’ apud Weft’ ven® partes praed’. per attorn’ fu-'
os prad’, Et quia cur’ dom’ reg’ hic de judic’ fuo de &
fuper pramifl. reddendo nondum advifatur, dies inde ulteri’
dat’eft partib’ pred’ in flatu quo nunc, cor’ dom’ reg’ apud

- Weft' ufque diem Mercurii prox’ poft xv. Pafch’ de judic’ fuo
inde audiend’, &c. eo quod’, &c. ~Ad quem diem cor’ dom’
reg’ apud Weft' ven’ partes prad’ per attorn’ fuos pred’:
Super quo vif* per cur’dom’ reg’ hic, diligenterque infpeQis
przmiflis, maturaque deliberatione inde habita, quia vi-
detur cur’ dom’ reg’ hic, quod intracio pred’ Will. Am-
brey fuperius prafpecificat’. in pred’ decem acr’ terrz cum
pertin’,in & fuper poflefl. pref. Will’ Hynde fuit bona & lici-
ta reintracio.ldeo concefl. eft quod przd’Rich’ Hynde nihil ca=
piat per billam fudm pred’, fed quod ipfe pro falfo clamore
, ‘-‘fiuo capiatury&c. Et quod pradi® Will' Ambrey eat inde fine
die, &c. k \ '

Hill
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Hill. 29 Eliz. Rot. 790.
in the King's Bench, between
Hinde and Ambrey.

BORASTON’s Cafe.

Etween Richard Hinde, Plaintiff, and Williem Ambrey, s Bulfr. 123,
4 Defendant, in an Ejeliune firme in the King's-Bench, 124- 2 Rel. Repe
of Lands in Aldenbam in the County of Hc{;jjbrd, ona Leafe jac. t30. swithe
made by Thomas Brand and Conflance his Wife, and Willians 135~ «
Davies and Muargares his Wife, to the Plaintiff for feven
Years. The Defendant pleaded, Mot guilty, and the Jury
?ave a {pecial Verdi@ to this Effed: Thomuas Boraffon was
cized in Feeof the Lands aforefaid, and held them in Soc-
age, and had Iffue' Humphrey Borafton his.elder Son, Henry Bos
raffon his younger Son ; and Humph.had Iffue,the faidCo\%)/'m‘ce,
Wife of the Taid Brend, and the faid Margaret, Wife of Bl 124,15
the faid Davies ; and the faid Henry Boraflon had Yue High, Lic. 5epr ew -
And afterwardsthe faid Tho. Boraflon, Auguft x2. 1559, by his
Will in Writing, devifed the faid Lands in thefe Words,
viz. ltem, 7 give to Thomas Ambrey and Amphillis bis Wife,
all that my upper Part of my Clofe called Reading, for eight
Tears nexv after my Deceafe. And that the j[aid Thomas.
Ambrey, nor his Affigns, [ball, during the [aid Term, fell none-
of the fuid Wood or Timber in'or upon the [uid upper Part, bus
wll preferve the Woods to the Ufe” and Bebalf of the Her i
Remainder : And after the Term of the faid Eight Years, the
[aid upper Part to remain 1o my Executors, untik fuch Time as
B, Boratton fba!l accomplifl his fu'l 4 e of 21Years end the mewn
C3 ) P ofits;
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“Profits to-be employed by my Executors towards the Perfor-
mance of this my laf Will and Tefament: And when the
Jeid Blugh [ball come to bis Age of Twenty one Years, then I
will be fball enjoy the [uid wpper Part to bim and to his Heirs
jor ever, ’ /
f» And afterwards the faid Thomas Boraflon, 14 Auguffi anno
1 Eliz. died, and the faid Hugh died before his full Age of
Twenty one Years, about the Age of Nine Years. And
that Philip Boraffon 'was Brother and Heir of Hugh Boraffon ;
and the faid Philip, after the End and Expiration of the
faid Terms, thatis to fay, of Thomas Ambrey and Amphillis
his Wife, and of the faid Executors, entred intothe Lands,
as Brother and Heir of the faid Hygh Bora o7, and demifed
. the faid Lands to the faid Willizam Am rey, @'c. by Force
whereof he was pofleffed, upon whom the faid Leffors of
the Plaintiff, in Right of their faid Wives, entred in the
faid Lands ;' And by Indenture, bearing Date the fame Day
and Year mentioned in the Declaration, demifed to the
Plaintiff, grout in the Declaration, by Force whercof he was
poflefled, ’till the Defendant, by the Commandment of the
faid Philip, entered upon him, @r. And whether the faid

- Entry of the Defendant were lawful or not, was the Doubt

which was referred to the Court. And this Cafe was ar-
gued by the Council of the Plaintiff. And it fcemed to
them, that no Remainder was vefted in the faid Hugh Bora-
fon, “till he attained his Age of Twenty one Years; and in
the mean Time, that the Lands did defcend to the
‘Daughters of the elder Son, who are general Heirs to the
Devifor; and forafmuch as Hygh did never accomplifh his

- faid Age, for this Caufe the Land never vefted in him,

but remained in the. Heirs general ; and in Proof that the
Remainder did not veft in Hygh before his faid Age, they
faid, Itappeared by the Words of the Will, that he {hould
not have it’till his faid Age of Twenty one Years. For the
Words are, And when the fuid Hugh [ball accomplifb bis faid
. Age of Twenty one Years, then I will be Jhall enjoy the fuid
upper Part 10-bim and 1o bis Heirs for cver : 8o that it fully

- ‘appears, that this Devife-to Hygh doth depend on a Con-

tingent, that is to fay, on the Accomplithment of Hugh's

. full Age of Twenty one Years, and that ought to precede '

before the Remainder can begin, and whether Hygh fhall
atttain to his Age is fo incertain, that no Man can know,
but it depends folely on the Providence of God. And it
was faid, If Thomus Boraflon in this Cafe had made a Leafe
till Hygh ateain his foll Age, Hygh then being of the A

- of Nine Years, the Leflee fhould not hive an abfolute Leafe
. forTwelve Years : forif Hygh thould die before his full Age,

theLeafe would be endgd, Quod Juir conceffum per 1otam
curigny : C o »
I
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It was alfo faid, That when a('z) particular Eftate (which (s) 2 Roli g1gs
doth fupport 2 Remainder) may determine before the Re- V™ 144
mainder can begin, there the Remainder fhall not prefently
veft, but fhall depend in (k) Contingency : asif onemakes (b 1o Co. 85 .
a Leafeto J. S..for his Life, and after the Death of F.D.Tic Reph zssn
to remain to another in Fee, this Remainder doth depend
in Contingency ; for if §.S. dies before ¥. D. the' par-
ticular Eftate is determined before the Remainder can be-
gin. So andon the fame Reafon it isadjudged, in Colthurf?
and Bejufbing’s Cafe, in Plow, Com. where' the Cafe in Effe® .
is, Thata Leafe is made to A. (¢ for Life, the Remainder to () Plow.asa”
B. for Life, and if B. dies before A. that it thall remain to 1y 1o,
C. for Life, this is a good Remainder on contingent, if A ‘
furvives B. which Cafe is all one in Reafon with the com-
mon Cafe which is often agreed in our Books. A Leafe is
madeto one for Life, the lg{emainder to the right Heirs of
F- 8. this Remainder isgood upon a (d) Contingent, that is (d) Rayms. g4
to fay, if the Leflee for Life furvives, ¥.S. otherwife not. &, "ixi‘.}i’;;.h
So, and for the fame Reafon, if a Man having Iffue a Son 1o Co- 50. b
of the Age of Nine Years, makes a Leafe until hisSon fhall
attain to his full Age, and after he fhall accomplifh his full
Age, that it hall remain over to another in Fee, nothing
vefts (without Queftion prefently) in him in Remainder,
which was granted by the whole Court. Aund it was faid
by the Plaintiff's Council, That fuch Remainder is utterly
void, and yet may take Effe®: For inafmuch as the Re-
mainder ought to pafs out of the Leffor prefently, either to
him in Remainder, or to be in Abeyanceand Cuftody of the
‘Law, and a Freehold cannot in fuch Cafe be in (¢) Abey- 3( :) lfo-gfi;t:- .
ance, for this Caufe the Remainder is utterly void: As if a 27b. Br. cxme
(f) Man makes a Leafe to A. for Twenty one Years, if B. ’f,“‘j)“];m_‘;: th
thall live {o long, and after the Death of B. that it fhall re- 280. 1. 486. Lic.
main over in Fee, this Remainderisve.l: Soif a (g) Leafe $; &4 Plove
for Years be made, the Remainder to the right Heirs of Dyer 7. pl 430
F- S. this Remainder is void, Quod fuit conceffum per totam :;.”." ﬁ%ﬁ‘)}l;.‘
CUr1am. 281 1 COu130.2m
- Alforit was faid, That when a Remainder is limited to :é,f‘bf"ﬁﬁ';:“
take Effe& on the doing of an A&, which A& will be the 171, 53 335
Determination of the particular Eftate, yet if the A& de- 3530 ...
pends on a Cafualty and meer Incertainty, whether it will (g) Hob. 153
ever happen or not, there alfo the Reminder doth depend )
in Contingency, and fhall not prefently veft: Asif (b) A. g {’3) Lir. Repe..
makes a l%eoﬁymcnt to the Ufe of B. ’till C. come from™
Rome to - England, and after fuch Return from Rome to
England, to remain over in Fee, this Remainder doth
depend in Contingency : for it is incertain whether C.
willever returninto Englend ornot, which was granted by
Cq : ' the
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the whole Court. And {o it was concluded by the Plain-

tiff’s Council, That for all thefe Caifes Judgment ought to

be given for the Plaintiff. Againft which it was argued by

the Defendant’s Council, and they conceived, the Remain-

der vefted in Hugh prefently, by the Death of the Devifor,

and by his Death, without Iffue, the Land did defcend to

Philip his Brother, who jleafed to the Defendant. For it was

faid, That in this Cafe, although Huzh died before his full

Age, yer the Intereft and Term of the Executors did not
La)Bulte. x2S ceafe ; and their Reafon was, Becaufe in Wills, the () In.
?:gftcfif;m'. b tent of the Devifor is to_be confidered ; and when he de-
vifeth his Lands to his Executors, ’till Hygh his Son fhall
come to his full Age for Payment of his Debts, and to per-
form his Will, ir is to be intended he hath computed (b),
That the Profits to be taken of his Lands by his xecutors,
during the Minority of hisSon - (which was for the Space of
(h) 3 Bulft 13 Twelve Years) would fuffice to pay his Debts, and perform
e 56 % his Will, and that he did not intend it thould determine by
(ed Co-Litgb. the Death of his Sen ; for_then the Means which he had
3 Bulito 106, prefcribed to fatisfie his Debts, and perform his Will,
¢ d‘j";‘gifl-lg’-!"_ would be defeated, and by Confequence, his Debts remain
2 kull 1z, © unfatisfied, and his Will unperformed ; and therefore this
ggﬁ f"g;.‘{*l:f; Cafe of a Devife doth differ from a Yeafe or a Grant made
Cro. Jac. 57 in the like Manner. For the Devifor is intended to be (c)
S Eui8 2y, in0ps conflii, and therefore the Law will be his Counfel, and
Barch. o. Bridg. according to his Intent appearing in his Will, will fup ly
;g*“;;ﬁ‘ifgﬁ the Defed of his Woyrds: And therefore, where the Be,
Carn. 03.226.  wifor faith, () Uptil fuch Time as Hugh Borafion Joall ac-
f""ﬁg‘g‘;_‘ﬁ;’”‘ complifis his full Aze of Twentyone Years, the Law, which
z Kol Rep.219- favours the Performance of Wills (according to the Intent
%’g{*ﬂ&,fﬁj}, of the Devifor) in Conftruction will make it, Unil Such
i Car 158 Time as Hugh Borafton fbould bave ‘come 10 bis full Age_
s

2’2‘%,’“}",’-&‘5' of Twenty one Years : For when the Devifor by apt Wor
:;3"’-5’:;’,13% and Terms, might have by good Advice made his Will good
134 Cro, Eliz and fufficient in Law, according to his true Intent, there,
;g;‘:iics‘%.s?;r_ although the Devifor being hindred by Sicknefs, or for
158, 179, Cro. want of good Advice, makes his Will in a difordered Man-
ggﬁj}f; 5:7-  mer,.and in barbarous and unfit Words, the Iaw in {uch
Godb. sta. ~  Cafe will reduce his ‘Words which want Order, into good
;ml;"s‘; Beg-8o- Order, and Sentence his unfit Words to Words fufficient in
644 3 Keb. g6 Law, according to his Intent which appears by his own
ThoRenct:26 Words.  As Mich. 32 & 33 Eliz. in the King’s Bench, it
2 Jones 107, was-adjudged between (o) Wellcoke and Hewmond in T'ref pafs,
'ﬂ‘ﬁ"ﬁf’ﬁ)y“ upon Not guilty plended, the Cafe upon fpecial Verdict
5 NoC.1os  was fuch: A Copyholderin Fee of Land difcendible in Bo-
A rough Enghith, having three Sonsand one Daughter, devifed -
Cart. 236. his Land 1o his eldeft Son, (f) paying to his Daughter, and
% B 5. Blae 10 €ach of his other Sons 40 s. within two Years after his
Er.7% 0wl Death, the Devifor made aSurrender according to the Co-

*® Rom of the Maunor, to the Ufe of his Will, and died, the
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eldeft Son is admitted, and doth not pay the Money within
two Years, the youngeft Son, now I’Limiﬂ, entred into
the Land, and it was adjudged that his Entry was lawful :
And in that Cafe two Points were refolved. o

1. Although the yearly Profits of the Lands for two
Years, exceed the Money to be paid to his Sons and
Daughter, yet the eldeft Son had a Fee-fimple ; for the Re-
compence and Confideration, although it be not to the Va-
lue of the Land, inCafe of a Will, doth make it in Con- ¢, ) cr, e
firaction a Fee-fimple : And in the Books of (4) 4 E. 6. 527416 !
Efates Br.78. & 29 H. 8. Teffaments 18. 22 Eliz, Dyer 371.6 Cor 36
(6) no mentionismade of the Value of the Land, no more Linb. 18-
than in the Cafe of Bargain andSale of Land in 4.E.6. FE- 25515, ne
Jfates 78, yet the Fee-fimple of the Ufe thall pafs. {tamen: 18,

2. It was refolved, Although in the Cafe of a Will, thispl. 5. cra. ac.
Word (paying) makes a Condition ; yet in that Cafe the 5270 Licis:Ba,
Law woulg conftrue this unapt Word (paying) to a Limira-
tion, for if it fhould be a Condition, then it would defcend
on the eldeft Son,and then it would'be at his Pleafure whether
his Brothers or Sifter fhould be paid or not; and therefore
it wasadjudged, That in that Cafe the Law would conftrue
it fora (¢) Limitation, of which the youngeft Son in Bo- (&) Dyermg. g,
rough Englith might take Advantage, and to amount to as ’g'gi‘f‘:‘}"g‘i-l- :
muchas it” he had madethe Devife of the Land to his eldeft Cart. 53 175,
Son, ’till he fhall make Default of Payment, ¢2¢. and fo the f’ﬁa“f{;gﬁl .

N we . . e 2lge .
Doubt in 14 Eliz. Dyer 317. (d) moved by Manwiod, is 45 Cro. Bliz. -
well refolved.  Upon which it was concluded in the Caft at s ﬁﬁf;:
Bay by the Defendant’s Council, That the Executors had aNoysx Owea
good (¢) Term for T'welve Years, which was not determi- &’lérﬁ’e‘;’;‘f&
ned by the Death of Hysh Boraffon, which was granted by » Leon. 283
the whole Court. And the general Rule put by the Council LD et
of the other Side was well “agreed, That the Remainderpls. 2 feon
ought to commence in Poffeflion, when the ( f) particulay ji4-*Mod- Reg-
- Eftate ends, as well in Wills as in Grants, and there cannot (e "Cm-_gfc-
be a mean Time between them, but that doth not concern 8 e b
the Cafe at Bar, for here, inafmuch asthe Terrh did not end 1. b 102
by the Death of Hugh Buraflon, the Remainder did begin in ey e
Pofleflion (g) at the%nd of the Term. And asto the Incer- . Plowd. 25 b.
tainty, it wasfaid, That the Cafe at Bar is no other in Ef- v, s
te&t, butthat a Man devifes his Lands to his Executors (forz Aud. oo,
the Payment of his Debts) antil (b) kis Son [ball or [hould lforﬂ;‘ﬁ{,, fmj
have come 10 bis Age of Twenty one Years, the Remainder to palm. x50
his Son in Fee ; foraltho’ thefe are Adv. of Time, when, @rc. (s o it
and then, @c. yet they do not amount ro make any thing pre- 1"211&7' 204
. . . . 58 Moor
cede the fereling of the Remainder, no more than in the com- 8.
mon Cafe. (i) A Man leafes Land for Life or Years, and (i) 1o Co. 55.b.
after the Deceafe of the Leffee, or the Term ended, the j’;;‘g;‘]“f};}‘“
. Remainder to another, yet it fhall remain prefently; for — -
when thefe Adverbs referto a Thing, which muft of Neceflity

happen,



BorAsTON’s Cafe.  Parct I

~ happen, therethey make no Contingency, and it is certain

Hard. 8o

that every Man muft die, for Statutum cft hominibus femel mori,

and every Term will end ; for Zempus edux rerum: And in

the Cafe at Bar, certain itis, that Hygh would or might have
accomplithed his Age of Twenty one Years, which are in

this Cafe of a Will, all one in Conftrugtion of Law. So that

thefe Adverbs (Then and When) in our Cafe, are Demon.-

- firations of the Time, when the Remainder to High {ha]l

Do&. pla. 176,
2 Co, 61.b.
Cro. Car. §27.

take Effect in Poffeffion, as in the faid Cafes of a Leafe for

Life, and Leafe for Years, and not when the Remainder

thall veft, quod fuit concelfum per totem Curiam. And Judg-

}tlrge%t_ Ixiva.s given, That the Plaintiff fhould take nothing by
is Bill. :

Egerton, the Queen’s Sollicitor, Thomas Forfler, and
others, were of Council with theki’laintiﬂ", and Coke and
others with the Defendant ; and note in the Declaration it
doth not appear that the Hufbands and Wives made the Leafe
to the Plaintiff by Deed, and no Exception was taken to

L 1Y

Pafch.i\
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)

‘Pafch. 29 Eliz. Between
Walker and Harris in the
Kings Bench. =

W ALKER's Cafe.

HE Cafe was it Effect ; Walker leafed certain Lands moor syx. €ras
to Harris for Years, the Leflee affigned all his Intereft Bk 556 715.
to another, Walker brought an A&ion of Debtagainft Herris Dogh. 2aer ¥
for Rent behind, after the Affignment, and whether the
Ad&ion were maintainable or not, was the Queftion. Andit
was objected againft the Adion, that the Land was Debtor,
and not the Perfon, butin refpec of the Land ; and a Dif-
ference was taken betweena perfonal and a real Contra&, for .
if 2 Man lets a Stock of Cattle or other Goods for Years, $ 4 5
_ rendring Rentat feveral Days, he fhall not have an Action 3 Rol. Kep. 2,
of Debt till all the Days be incurred. So if 2 Man makes an } oL, Rep. 47.
Obligation or other (4) Contra& to pay feveral Sums at feve-F: Ni)B-lsgfha
ral Days, he fhall not have an Action of Debt till all the oabes Coiba.
Days are paft. But inthe Cafe of a Leafe for Years, which 3 €0 1532
is a real Contra&, the Leffor fhall have an A&ion of Debt Moor 1z, 3 Le
after every Day, as appears by 45 E.3. 8. 2 E. 4. 11. which g Tendl i
proves that the Leflee is not charged”in refpec of any per- Bendl.in Albo,
fonal Contraét, but in refpect of Reality. And theret%re,glg_};%‘f 3.0b-8
when the Leffee affigns over all his Intereft, all the Reality pl. o3. CrovEL
which always follows the Land, is gone. AMo, if a Man gk 776 307
fells Goods for Money to be paid at feveral Days,-in fuch Cro. Car. il
Cafe, although the Goods be taken by one who hath Right ] feor- ook
before the Day, vet the Seller fhallhavean Adtion of Debtin Owen 42.” Yelv.
refped of the Contra& : But if a Man makesa Leafe for {7 7%, 25
Years rendring Rent, if before the Day incurred the Land fin:. = Inft. 395
be (b) evidted by Title Paramount, the’ Leffor fhall not Ebgi‘c”iﬁﬂ‘fsm
have an A&ion of Debt.in refpect of the Contrad, becaufe xo Co. 124 3.
it is a real Contra&, and follows the Eftate of the Land, II;YNS“C"i“
and the Rent ifl1es out of the Land, and the Perfon Is n}oc 2 Roll. 235
oo T R, ¢
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the Debtor but in refpe& of the Land, for if the Leffee rants

over all his Intereft, the Leflor may have an Acion otg Debe

?jg,ainﬁ the Aflignee, with whom there was no Contra& by

eed. But forafmuchas the Rent iffues out of Land, the

Affignee who hath the Land, and is privy in Eftate, is Deb-

.2) Co. Lit. tor i refpec of the Land: So if a (2) Man leafes three
| M¥5 Dxer 5 Acres, rendring Rent, and the Leffor oults the Leflee of one
€6) Cro. Bliz. Acre, hethall have an A&ion of Debt for no Part, (b) bug
;’i’f{'off‘g;’;.“*' if the Leffor recovers Part inan A&ion of Wafte, or enters
> Infhso4  into Part for a Forfeiture, or by Surrender, or by fpecial
Condition for Entry. inito Part, or if Part of the Land be

evicted by Title Paramount, inall thofe Cafes the Rent re.

ferved on the Leafe for Years, which is a Rent Service,

fhall be apportioned.  Ergo, the Contra& follows the Land,

for otherwife the Leffor might in all thofe Cafes have an

Action of Debt for the whole Rent in refpe of the Con.

' ) , traé},‘ as h; thall hzgve on a (%l)le o; Goods ; for ghich Mat-
CcJFiz. Devas. ter fee (¢} 20 H. 6. 23. 4. 9F.4.1. 4. 21E. 4.20.2.b.

I %‘;}I’,‘gﬁﬁf which Book is to be i?n'ended of a41awf'ul Entry? a89 fora
e Con- Forfeiture, or by Surrender, and not of a tortious Entry,

€ddo Coxgs. 4 H. 7. 6. 7 E. 6. Tit. Apporcionment, Br. 26. 25 H. 8. 36

Bx’-%x;rz%rrrionm- 13 H.8. 30 H. 8. Apporcionment, Br. 7. 3 H.7.17. And'fo

& Lice 1336, all the Books are well reconciled. Soit appears, thataltho’ in

every Leafe for Years there is a Contraét between the Lef-

for and Leflee, yet that Contrad is annexed to zn Eftate, and

follows the Land. So on theother Side, if the Leffor grants

over his Reverf. now the Contr. runneth with the Eftate, and

therefore the Grantor fhall not have any A&ion of Debt for

Rentdve after his Affignment, but the Grantee {hall have

it, for the Privity of the Contr. follows the Eftate of the

Land, and is nor annexed to the Perfon, but in refpe&t of

(e) =Roll 346 the Eftate: As where there be divers (¢) Parceners of an

Xel g5 o 5. Advowfon, the eldeft hath Prerogative to make the firft Pre-

fentment, but it is notin refpet of her Perfon only, but as it

(0 Br Quare ¢ annexed to her Eftate. For as (f) 5 H.s5.10.b. it is agreed,

Imp. 62. Br. - h .
Bricf ol Bvelas her Hufband, who is Tenant by the Courtefy, fhall have it :

Bremencar s So if one Coparcener hatha Rent granted her for (z) Owel-

gl = p, ty of Partition, fhe may difirain for it of common Right,
186, b, F. N b, Without any Wards of Diftrefs, and fo fhall her Grantee,

#oga v for it was not annexed to her Perfon only, but to the Eftate .
2 Int. 364, 365 alf0, asitis heldin 21 HL6. 11, Sothe Granteeof a Reverf,

() Lic. 5" and’the Lord by Efcheat fhall havean A&ion of Debt for the
PN Rent,as itis held in ()5 H. 7. 18. b.for the Contr. is inci-
() FmDe dent to the Eftate : And it was (i) faid, That it was held by -
(i) Venrr. onf SirRo. Catlin, late Chief Juftice, that the Leffee fhall not be
(k) 1894265 charged for Rent due after the. Affignment. But on great
Poph.izo.  Deliberationand Conference with others, it was adjudged by-
f.fg“gl“fi;s Wray, 1..C- ], Siv Tho. Gawdie, and the whole Court of K’s
Cro. Jac. 5230 B, Thar the (£) A&ion would lie. And firft for the pprehen-

ding "of the true Reaf. of this Cafe, and of all the other Cafes
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which have been urged on the other Side, (for the Law al-
ways and in. all Cafes, is confonant to itfelf) It is to be
known, that as to the Matter now in Queftion, there are
three Manner of (4) Privities, {il. Privity in’ Refpe& of , ) Lit. Se&
Eftate only, Privity in Refpect of Contra& only, and Privi- 434 Co.Lit.zx
ty in Refpe&t of Eftate and Contra& together : Privity of 1,45 &35
Eftate only ; as if the Leflor grants over his () Reverfion b: *Jones 32.
{or if the Reverfion efcheat) between the Grantee (or thezfgh.%r&.lsq’.
Lord by Efcheat) and the Leffee is privy in Eftate only, fo be-{ 4 Cro.Cane
tween the Leffor and the Affignee of the Leffee, for no Contrag **
was made between them. Privity of Contra& only is per-
fonal Privity, and extends only to the Perfon of the Leffor
and to the Perfon of the Leffee, as in the Cafe atBar, when ‘
(¢) the Leflee afligned over his Intereft, notwithftanding his ¢y cro. s
Aflignment the Privy of Contra& remained between them, :s2. )
alchough the Privity of Eftate be removed by the A& of the
Leflee himfelf, and the Reafon thereof is, '

Firft, Becaufe the Leflee himfelf fhall not prevent by his
own Aét fuch Remedy which the Leffor hath againft him by ,
his own Contra&, but when the Leflor grants over his (d) () Lir. Sefiazg
Reverfion, there, againft his own Grant, he cannot have Co.Lis 152..
Remedy, becaufe he hath granted the Reverfion to another,. - '
to which the Rent is incident.

Secondly, The Leflee may grant the Term. to a poor Man,
who fhall not be able to manure the Land, and who will, |
for Need or for Malice, fuffer the Land to lie frefh, and then -
the Leffor will be without Remedy either by Diftrefs or by
A&ion of Debt, which would beinconvenient, and in Effe&
concern every Man ; (for, for the moft Part, every Man is
a Leffor ora Leffee) and for thefe two Reafons, all the Cafes
of Entry by Wrong,Evi&ion,Sufpenfion and Apportionment
of Rent are anfwer'd : Forin fuch Cafes either it is the A&
of the Leffoxr himfelf, or the A& of a Stranger ; and in none
of the faid Cafés the fole A& of the Leflee himfelf fhall
prevent the Leflor of his Remedy, and bring in fuch Incon-
venicnce as hath been faid.

The third Privity is of Contra® and Eftate together, as
between the Leflor and the Leflee himfelf; And Wray Ch.
Jutt. and 8ir Tho. Gawdy faid, That as he who is a Baftard .
born hath no Coufin, fo every Cafe imports Sufpicion of its
Legitimation, unlefs it has another Cafe, which fhall be as
a Coufin-German, to fupport and prove it. And therefore it
was agreed by the whole Court, that if there be Lord and
Tenant,and the Tenant makes a Feoffment in Fee,in this Cafe
betwixt them for the (o) Arrearates due as well before the ¢, ) , Rop. Ren::
Feoffment asafter, till Notice, @c. it is only Privity as to 247 Cr. Jaci33y,
Avowry, and notany Privity in Eftate, orin Tenure, whish
Priv. thall not go with the Eftate, and yet.it is more in the
- Reality than the Cafe at Bar, 4 forsiori in the Cafe at Bar,
when the Leflee affigns his Int. yet Privity of Contraét betw, () Cro, Car
the Leffor and Leflee, as to the Action of (f) Debt remains. s "
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(e)21oft-500, And at the Com. Law, before the Stat. of (2) Quiz emptores
308 4620 terrarum, if the Tenant made a Feoffment in Fee to hold of
the Chief Lord, the Feoffee could not by any Tender that he
could make, compel the Lord to avow on him, but the Lord
always might avow on the Feoffor, as appears in 33 E. 3.
Avowry 2;5. For by his own A& he caiinot change the
Avowry of his Lord, which is a fironger Cafe than the Cafe
at Bar: And in the fame Cafe if the Lord granted over his
Seigniory, or if the Feoffor ‘died, there the Privity, as to
Avowry, is deftroy’d ; for it is perfonal, and holds only be-
tween the Lord himfelf, and the Feoffee himfelf : So, if
after the Affignment of the Leafe, the Leffor grants over hig
Reverfion, the Grantee thall not have an A&ion of Debt.
againft the Leflee, for the Privity of Contra&, as to the
©Y2Sand-x8x, Adtion of () Debt, holds only betwixt the Leflor himfelf,
B ey, ro3. and the Leflee himfelf': So, in fuch Cafe, if the Leffee dies,
k522 91,16 the Leffor thall not have an Acion of Debt againft his (¢)
o Gt ke Executors ; for the Privity confifts only between the Leffor
w1 Padm. 116 and the Leffee.  See for the Cafe of Avowry, Lirt. Chap. Re-
) Co. Y. leafes 106, () 107# E.3.22. 2E. 4. 6. 34 H.6.46. 37 H. 6,
2 s %8~ 33. 7 E. 4. 28. 24 H. 8. Dy. 4. (¢) 29 H.8. ut. Avowry Br.111.
€5 Cro. Bl té0e So if Tenantin (f ) Dower, or Ten. by the Courtefy, grants
f)Co- Lt s42- o ver theix Eftate, yet the Privity of A&ion remains between
Yeoraral the (g) Heir and them, and he 5’1&11 have an A&ion of Wafte
2 Bol. Abn 8aF- againt them for Wafte committed after the Affignment : But
F.N.B.ss.¢. it the Heir grants over the Reverfion, then the Privity of
3 s et the Adion is deftroy’d, and the Grantee cannot have any
12 2Toft 301 Action of Wafte, but only againft the Aflignee ; for between
CpHe19t them is Privity in Eftate, and between the Grantee and the,
fegma- 2. Tenantin Dower, or Tenant by the Courtefy, is no Privity
QemeSthatall. See F.N. B.56. f. Temp. E. 1. Wafle 122. 18 E. 3 3.
Abr: 8. ENB. 30 E. 3.16. 38 E. 2. 23. 11 H, 4.18. And it was agreed, that
365 if the Leflor enters f?)r Condition broken, or if the Leffee
farrenders to the Leflor, now the Effate and Term is deter-
mined, and yet the Leffor fhall bave an A&ion of Debt for
(i JPoltens. 2. the (h) Arrearages due before the Condition broken, or the
£N.B 130.h. Surrender made, as it appears by F. V. B. 120. 30 E. 3.7
o A6 H.7. 3.b. F.N. B. 122. (againft the Book of 32 E. 3. Bar.

yearages ri. Br. A . .
Entrcgcong. go. 262. which is not Law) and that in Refpe of the Contra&

Pimenn 1= between the Leffor and the Leflee. ote, Reader, So
. 1534 be bl . h
x1z. b great was the Authority’ and Confequence of this Judg~

ment, that after this Time, not only the Point adjadged
A hath been always affirmed, butalfo all the Differences in this
() Moor 351.  Cafe taken by Wrap Ch. J.and the Court havebeen adjudied,as»
oo 355 you may learn by the Cafes follow. Hil.36 Eliz. in the K's B. Ror.
633+ Poph, 55, . . . .
12e- Goldib. 182 4.20. between (7) Ungle and Glover it was adjudgd, That ifthe
e ok ¢ Leflee forYs.aflignsover his Int.and theLeffor byljeed indent,
yer. Hut. 69, ) N o - and
1Brownl. 56, : ‘ ) , ‘
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and enrolled according to the Stat. bargains and fells the R e- Poph 135
verf. to another, that the Bargainee fhall not havean A&ion ,
~ of Debt againft, the Leflee, for there is no Privity betwixt pyer 4,b. Czo7°
them. But it was unanimoufly agreed by Popham C. Juftice, EL 328
Clench, Gawdy and Fenner Juftices, that after the Aflignm’t
the Leflor himfelf might have an A&ion of Debt againft Overton & syd-
 the Leflee for Rent due after the Affignm’t, Trin, 37 Eliz. in ™'® G
the K’s Bench, Rot. 1042. between (4) Overton and Sydhall two (4) Pogh. 120;
Points were refolv'd by Popham C. J.and the whole Court.  Gouldizo. Moar

1. That if the Exécutor of a Leflee for Yearsaffigns over i, swirb. 11
his Intereft, thatan A&ion of Debt doth not lie againft him 5% Ep- 122 a.
for Rent due after the Affignment. , S Cro. Caro it
2. If the Leffee for Years affigns over his Intereft, and?2$ind.sos-.

dies, the Executor fhall not be charged for Rent due after Latch. 260, 261
his Death ; for, by the Death of the Leflee, the perfonal goip 3% %7
Privity of Contra&, as to the A&ion of the Debt in both 117 3 Bulf.zn.,
Cafes, was determined. And Mich. 40 @ 41 Eliz. between ggp- 3Homes,
(b) George Brome, Efq; Pl.and Hore Def. the Cafe, in Effe&, (1) cro.ElLész
was fuch : .A. leafed to C. 3 Acres of Land for Years rendring Godb- 277+
Rent, the faid C. affign’d all his Eftate in one Acre to ano-
ther, A. fuffer'd a com. Recry to the Ufe of B. in Fee, who

brought an A&ion of Debtagaint the firft Leflee, and it was

adjudg'd by Pipham, C. J. and the whole Court, that the
Adion did'lie; for inas much as the Leflee had affignd

his Intereft but’in Part, and’remained poflefs’d of the Re~

fidue, that not only the Leflor, but alfo bis Affignee, or ~

he who claimeth under him ﬁlall have an A&ion of (¢) () cro. Cars
Debt for the whole Rent againft the Leflee, for there was -

not Privity of Contra& only, but alfo Privity in Eftate and

Contra& together, and therefore the Adion in this Cafe

fhall go with the Eftate; As at Com. Law, if before the Stat.

of (d) Quia emptores terrarum the Tenant had made a Feoff- (d) Dyer & pl.4»
ment in Fee of Part of the Tenancy, there was not any 3k iod
Apportionnient, but the Lord, or his Grantee, thould avow

on the Feoffor for as much as he remained Temant in
Refpe&t of the Refidue ¥ But if he had made a Feoffment
- of the whole, then the Grantee of the Lord thould not avow

on him, as it hath been faid before: See 22 Aff.52. 24 H.8.

4.b. 32 H.8. Br. Accept. for this Matter. And Pogham, C. J.

in this Cafe faid, That in Cafe whes Rent referv’d on 2

Leafe for Years thall be (¢) apportioned, if in an A&ion of () 21 04,
Debt the Leffor demands more quam oportet ; yet on Nibil } Browul- its.
debet the Leffor fhall recover as much as fhall be apportion’d s ¥Yelv. e
and affefled by the Jury, and fhall be barred for the Refidue, Masrow & Tus-
Angd Pafih, 41 Eliz. Rot. 2485, in the Com. Pleas, () Samuel (f) Moor. éoo.
Marrow brought an A&ion of Debr againtt Fr. Twrpin, and 2 Boderl. 13-
W. Turpin, Adminift’ of George Twpin, and declar'd on'a De- Cro. El'715.
mife made by the PL by Deed indent. of certain Land to the [3ih 260 261,
Inteftate for Years rendring Rent, and for Rent behind after 21, -
the Death of the Inteftate, the AGion was brought ; The
Defendants pleaded, That before -the Rent behind, one -
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() 231{’1?“;5! of the Defendants had (‘2) affigned all his Intereft to Thomas
356 " Boarde, of which Affignment the Plintiff had Notice
366s . > 8 >
~ and accepted the Rent by the Hands of the Affignee, due
at 2 Day after the Affignment, and before the Day on which
the Rent was due which is now demanded, upon which the
Plaintiff diddemur. And it was adjudg’d againft the Plajn.
tiff, becaufe the Privity of the Contrad, as to the A&ion of
, ~ Debt, was determined by the Death of the Leffee ; and there.
g’o“‘ aoges fore, after Aflignment made by the (b)) Adminifirator, Debt
P did not lie againft the Adminiftrator for Rent due after the
(<) Amea24-2- Affignment, according to the Judgment given in () Qoer.

ton and Sydball’s Cafe before. ‘
Alfo it was faid, if the Leflee affigns over his Term, the
Leflor may charge the Leflee or his Affignee at his Elediop ;
{d) s Bulftr, 152, and therefore it the Leffor (d) accepts the Rent of the AL
b fs';’;,ﬁt;;,. fignee, he hath determined his Ele&ion, and fhall not haye
' an A&ion againft the Leflee afterwards for Rent due after
{)Co.Litaéo.b. the Afflignment, no more than if the (¢) Lord once accepts
fﬁ‘ff;f“:é'olfgs, 2. the Rent of the Feoffee, he fhall not avow on the Feoffoy s
And by thefe ({udgments and Refolutions yon will the bet-
ter underfland your Books; betwixt which, prima facie
feem to be fome Diverfity of Opinions, Vide 44 E. 3.5, &
44 A[J.18. 9 H,6.52.by Paffon, which agree with the Judg.
ment of Sir Chriffopher Wray. See 8 Eliz. Dyer 247,and the

Quere there made, is now well refolv’d.

Mich.
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Mich. 33 & 34 Eliz.
In the King's Bench.

“e

BUTLER and BAKER’S szfé.

IN an’ Aétion of Trefpafs brought by Fohn Butler againft Poph. 87

Thomas Baker and Thomas Delves Detendants, for a Tref- 1 Anderl. 348

pafs in Parcel of the Manor of Thoby, in the County of E ey Golifb: 4

and Not guilqt)r gleaded, the Jury gave a fpecial Verdi& tos Leon. 270

this Effect; William Burners feifed of the Manor of Hynton, 2. o Tiret

in the County of Glosceffer, had Mlue William his cldeft Son, 11 be

Thomas and Leonard Barners; and that Williew, the Son, -

marry’d Eliz. Eden ; and afterwards 2 & 3 Phil. ¢ Mar. Wil-

liam, theFather, in Confideration of the faid Marriage, and

for a Jointure for the faid Elizabeth, did enfeoff of the faid

Manox of Hynton, Robert Rachefter, Knt. and others, to the

Ufe of the faid William the Son and Elizabeth his Wife,,

and the Heirs of their two Bodies begotten ; And afterwards .

William the Father died, whereby the Reverfion of Hynton

defcended to William the Son ; and that William the Som

was glfo feifed of the Manor of Thoby, (whereof the Place

in which is parcel) and of certain Lands in Fubbing in the

County of Effex in Fee, and had Iffue Thomas and Grifld,

now the Wife of Baker, one of the Defendants ; And aftera

wards William the Son, by his laft Will in Writing devifed,

that Elizabeth his Wife fhould have and hold during her .

Life the Manor of Thoby; in Confideration of her Jointure

and'Dower in all his other Manors and Lands ; Provided

always, that if the faid Elizaberh fhould take herfelf to Any

former Jointureof any Lands of Williem the Son, that then

the faid Will of the Manor of Thoby, as to the faid Elizabeth,

thould ‘be void : And after the Death of the faid Elizabeth,

the faid Manor of Tholy fhould remain to Tkomas his Son,

and to the Heirs Males of his Body, the Remainder

to the Heirs Males of the Body of the faid Williem the

Son, the Remainder to Thoras his Brother for Life, the Re-

mainder ro his eldeft Son, in ’%i], @, the Remainder
i ! to
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to Leonard Barners, and to the Heirs Males of his Body,
the Remainder to Richard Barners in Tail, the Remainder
to the Right Heirs of William Barners the Son. And that
William the Son fo as aforefaid feifed of all the Premiffes,
died thereof feifed ; and that the Manors of Thoby and Hyy-
ton were held of the'Queen in Capite by Knights Service,
and that after the Death of Williem the Son, his Wife by
Word in Pais did wave her Eftate in Hynton, and agreed to
the Manor of Thoby and entred into it ; And that the Manor
of Hynton and the Lands in Fobbing were an entire third
Part of all the Lands and Tenemients whereof William the
Son died feifed. And that Thomas the Son of William the
Son, and Thomas the Son of the Father, were dead without
Iflue, by which Leonard entred into.the Manor of Thoby, and
took to Wife Mary Gedges and died, Anthony his Son affign-
ed the faid Manor of Zhoby to the faid Mary for her Dower,
now the Wife of Batler the Plaintiff. And that Thomas
Delves, one of the Defendants, by the Command of Bater,
the other-of the Defendants, entred, ¢e. And if the Entry

of the faid Delves were lawful is the Doubt; and the Cafe

in Effeq is fuch : William feifed of Thoby and Fobbing, and

William and Elizabeth his Wife feifed of Hynton, to them

and to the Heirs of their two Bodies begotten, by Eftate

made to them, during the Coverture, for the Jointure of the

Wife, the Reverfion to Willigm in Fee, Thoby amounting to

the Value of two Parts, and Fobbing and Fynton to a full

third Part. Thoby and Hynton arc held in Capite 5 William,

by his Will, devifed in Writing Thoby to his Wife for her

Life, on Condition that fhe thould” not take her former

Jointure, with divers Remainders ovcr, and died ; The

Wife 7n Pais refufed her former Jointure'in Hynton. If the

Will be good for the whole of Thoby, or but for Part. And

two Queflions were moved in this ?afe: 1. If the Re-

fufal in Pais thould deveft the Eftate Tail which was vefted in

the Wife ? 2. Admitting the Refufal in Pais thould deveft it,

if the Refufal thould have fuch Relation that the Will fhould

€321k 8.cap. be good for the whole Manor of Thoby. by the Stat’s of (#) 32
P a8 cap g 34 H. 8. or fhould be void for Part?  And this Cafe was
<ap- 24 Co-Liv argw'd in the K’s B. by Egerton, the Qs Sollicit. and Thomas
T Buckley for the Pl. and by Pogham, the Qs Attor. and Coke for
the Def. And afterwards Mich. 33 €34 Elis. the Cafe was -

40 Poph.gg,  argu’d by the Court, (b) and Fenner and Clenchargw'd for the
Bioor 254 Pl and Wray C, J. and Gawdy for the Def. And afterwards,
the fame Term, the Cafe was argu’d by the Counfel on both-
Sides in the Excheq. Chamb. before ali the Juftices of Engl.

and Wray Ch. Juft. told me, that Anderfon Ch. Juft. of the

~ Common Pleas, and Manwood Chief Baron did agree with

- him; And afterwards Wray Ch. Juft, the laft Day of @Iﬂﬁf’%
. ‘ - Term -
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Term, 34 Eliz, died, who was a moft reverend Judge, of ptoa '
found and judicial Knowledge, accompanied with a ready
and fingular Capacity, grave and fenfible Elocution, and
continual and admirable Patience ; and Sir Fobn Pophem,
the Queen’s late Attorney General, did fucceed him.” And
afterwards, in Michaclmas Term 34 @ 35 Eliz. Sir Roger
Manwood -Chief Baron died, who was alfo a reverend Judge
of great and excellent Knowledge in the Law, and ac-
companied with a ready Invention and good ﬁlocutio‘n;
and Sir William Periam, Knight, late one of the Juftices of
the Copumon Pleas, fucceeded him. And afterwards the
Cafe was oftentimes argu'd, as well in the Excheguer-
Chamber as at Serjeants-Inn, before all the Juftices of Eng-
land and Barons of the Exchequer ; and after many Cona
ferences between themfelves, Judgment was orderd to be
entred for the Defendant, which was done in the K's Bench
accordingly ; and in this Cafe divers Points were refolved,

Firft, That at the Common Eaw, if Lands be given to
Hufband and Wife in Tail, or in Fee, and the Hufband
dies, there the Wife cannot deveft the Freehold out of her
by any verbal Waver or Difagreement in Peis, Asif before
any Entry made by her, fhe faith that the utterly waves
and difagrees to the faid Eflate, and will never take or ac-
cept thereof ; yet the Frechold remains in her, and fhe may
enter when fhe pleafes : So if before her Entry, fhe reciting
her Eftate, had faid by Word iz Puis that fhe doth affent
and agree to the faid Eftate, or as much, yet the might af.
terwards wave it in a Court of Record ; for a verbal Affent
and Agreement iz Fais as it was held by divers in fuch
Gafe is not of any Effe& in Law, for the Law doth more
refpe® an A& without Words, than Words without an
A&, and therefore if fhe enters into the Land and takes
the Profits, although fhefaith nothing, it isa good Agree-
ment in Law, for the Law doth refpe®t Deeds ; but Words
withoutan A& are not in this Cafe regarded in Law, as it
is adjudg’d in M. 34 E. 1. Avowry 232. That if a Man
takes a Diftrefs for one Thing, yet when he comes into a
Court of Record, he may avow for what Thing he pleafes,
& multo [{brliori when a Freehold is vefted in him it cannot Poph. 85, 17 Af:
be devefted by bare Word in Pais, and therewith agrees 17 E, Pl 3+ 4Co-5:bs

. 6. 17 Af]. where the Hufband aliened his Laiid, and took

ack an Eftate to him and his Wife in Tail, the Hufband died,
the Lord of whom the Land was held, by Kn‘iights Scrvice,
fuppofing the Huib. died fole feifed, by Word affigned Dower
to the Wife, which fhe accepted, yet it was adjudg’d that
this Refufal of the Eftate of I‘ngeritance‘ and Acc:eptzmctgT ‘

o 2 o
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of her Dower in Pais, thould not deveft the Freehold out of
11 R.2 Joine- her,  Alfo in 13 R. 2. foint-tenancy, the Cafe was, A CHarter
e of Feoffment was made to four, and Scifin was deliverd to |
' Three in the Name of all ; and " after the Seifin was given,
the Fourth came and faw the Deed, and faid by Word thar
he would have nothing in the Land nor agree to the Deed,
but difagree ; and it was adjudg'd that this Difagreement by
Word in Pais thould not deveft the Frechold out of him,
"And Thorpe in 35 E. 3, tit. Difcluimer faith, that in fuch Cafe
the Tenancy doth remain inall *till Difagreement ina Coure
of Record. Another Reafon was alledged, That a Free-
hold thould not fo eafily be devefted by barc Word in Pais,
tothe End that the Tenant to the Precipe fhould be the
better known: But as an A& iz Puis may wumount to an
Agreement, o an A& in Pais may amount to a Difagreem’r,
but that isalways of one fame Thing : As if Lord and Te.
nant be, and the Tenant by Deed doth enfeoff the Lord
and a Stranger, and makes Livery to the Stranger in the
Name of both; in this Cafe, if the I.ord, by Word, dif-
agree to the Eflate, it is nothing worth; and on the other. -
Side, if he enters into the Land generally, and takes the
Proﬁ?rs, this A& will amount to an Agreement to the Feoff-
ment ; but if he enters into’ the Land, und diftrains for his
Seigniory, this A& amounts to a Difagrecment to the Feoff-
. me?lr, and will Ec\levei’c, thg Iirech;)llﬂ] ouIt ({)’rf him,AmZid there-
dxiinguin. with agrees 10 E. 4. 12.(b) by all'the Juftices: nd yet in
Exf{;f:??;wm‘ fome (%afe,a Clair:l]- by Word Ywill diret an Entry to ybe an
+ Agreement to one Eftate, and a Difagreement to another.
As if Lands be given to Hufband and” Wife in Tail; and
(e)32lL8  after the Stat. of (c) 32 FL 8. the (d) Hufband aliens the
(d)byer s Land to the Ufe of him and his Heirs, and afterwards de-
pla8Comb. vifes it to his Wife for Life and dies, the Wife enters,
Co. Lir. 357 2. ¢laiming by Word, the Eftate for Life, this is a good Difs
ﬁg}’;zo" Cre- agreement to the Eftate of Inheritance, and a good Agrce-
x Brownl 10, ment to the Effate for Life, and therewith agrees 18 Eliz.
Moozt Dyer 331, . for there is not any. Doubt of the Tenant to
3RolisKep. 36, the Pracipe, and the A& and the Words work together.
But if the Wife, before her Entry, agrees by Word to
one Eftate, and ciifagrees to the other, it is nothing worth ;
But if A. makes an Obligation to B.and dclivers it to C. to
the Ufe of B. this is the Deed of A. prefently : But if C.-
offers it to B. there B. may refufe it in pais, and thereby the
Obligation will lofe its Force, (but perhaps in fuch Cafe A.
; in an Aéion brought on this Obligation cannot plead non.
@ 58 1195 ¢t fultum, (¢) becaufe it was once his Decd) and therewith a-.
2 Teon. 150 1re, grees Hill.1 Eliz.Rot. 442.in Tawe’s (f ) Cafe,reported by Serj.
?foﬁ\rp]s&,{’f%’;t Bendloes, and by the L. Dyer, Hill, 1 Eliz. 167. The fame Law
Co. Ene s, Ofa Gift of Goods and Chattels, i the Deed be deliverd to the
S5t 40.a. Uleof the Donce,((7) the Goods and Chattels are in the Donee
' prefently, -
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" prefently, before Notice or Agreement ; but the Donee may

make Refuful in Pais, and by that the Property and Intereft

will be devefted, and fuch Difagreement need’ not to be in

‘a Courtof Record. Note, Reader, By this Refolution you

will not be drawn to Error by cerrain Opinions deliverd by.-

the Way,without Premeditation,in 7E. 4. 7. 4. b. & 19.b. 8 E.

4. 29.4. 8 H. 7. 13. (v) 30 H. 6. 44. b.and other Books obiter, (e Fiez. Releate

Secondly, it was refolv’d, Thar tho’ the Eftate is created by ;7 fg'fﬂiﬂiﬁf

Limitation of Ufe, by Limitation made after the Stat. of 273 Br.faisgo, -
H. 8. which Stat. hath transferred the Ufe into Poffeflion, for

fo is the ufual Pleading de ufbus in polleffionems transferendis,

and altho’an (%) Ufe might have been waved by Word i2(6) 6Co.4.a..
FPais before the faid Stat. yet now the Star. doth incorporate * €0 53-k.

the Ufe and Poffeffion of the Land, and hath coupled them

together with an indiffoluble Conjun&ion, and therefore

no more than an Efate created by Feoffment, Gift, or Grant

can be waved in Puis, no.more can fuch Eftate created by

Limitation of Ufe ; which Matter, on thefe Words of the

faid A&, (in fuch Munner, Form, and Condition) is well

and at large explain'd and refolv’'d in (¢) Dillon and Frein’s () x Coutza e
Cafe, and in (4) Corber’s Cafe : And thercfore it was refolv'dso. ek, &Tﬂ:
in this Cafe at Bar, the Refufal in (¢) Pais to have the Ma-276. " B
nor of Hynton, and the Entry and Agreement to the Manor ‘gf,%,—.oz\ho%,};o,
of Thoby was a good Agreement to one, and a Refufal 10 (355 > Ands 134
the other, and thereby the Inheritance was devefted, and‘ﬁoor:‘s{, Golda
that by Force of the Stat. of 27 H. 8. cap. 10. verfus finem, b4
concersiing Jointures of Wives, by which it is provided, That

if any Wife" (ball bave any Manors, &c. unto her given, or
4[[ured, after Marriage, for Term of her Life, &c. that then

Juch Wife” over-living “her” Hufband, [ball and w4y at her Lia

berty, after ihe Death of her faid Hufbpand, refufe 1o have, and

take the Lands, &c. and to buve, demand, and tuke her Dower,

any Thing in this A} to the contrary notwilfanding. By

which Words, it was unanimoufly agreed by all the ]uf’cices

and Barons of the Exchequer, That the Wife mighe refufe .

(f) her Jointure iz Pais, and be endow'd by Confent iz Pais, (£) , co. 22
or by Writ'of Dower. "And therewith agrees (&) Wharewood's govd: 30:b o
Cafe, 38 H.8. Dyer 61.b. (D Dyer s

- The third Pojnt, and the great Doubt of the Cafe was on Pl. 31 Poftea 28
a Branch of the Stat. of (h) 34 @ 35 H. 8. of Wills, by which () Co. Lit. 76
[itisena&ed, That the A& of 32718, of Wills, Shall be ex- ;'sbﬁ‘,‘;f’;fb(_j"‘
tended, expounded, and tiken as hereaftrer enfueth, that is t 1 Sidest. s6n
fay, ““That the King {hal] haye and take for his full third

¢ Part of all fuch Manors, Lands, ¢ whereunto he isor

- fhall be entitled. by the {aid former A&, and by this

¢ prefent A&, fuch Manors, Iﬁands, and Tenements as {hall

3 “Dby
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% by any Means defcend, or come b’)ly: Defcent, as well of
< Eftate of Inheritance in Fee-tail as Fee-fimple, or in Fee~
¢ tail only, &c. immediately afrer the Death of the fame
< Devifor or owner thereof, And that the Will, ez, fhall
¢ fland good and effeGtual in the Law albeit the fame Will;
€ @’c. be had and madeof all his Fee-fimple Lands, &, or
¢ of the more Part thereof.” And if in this Cafe the Refufal
of Hynton hath fuch Relation or Operation in Law, that
{now on the Matter, Hynton and Fobbing do defcend imme-
'diately after the Death of the Devifor; And it was ftrongly
objected, that now on the Matter Hynton and Fobbing do de-
fcend immediately after the Death of the Devifor, within
the Intention and Meaning of the faid Branch of the A& of
34.&" 35 H.8. and that for divers Reafons and Caufes.
ey Pogh. g L Becaufe this Cafe doth confift on (2) Conftruéion of
E‘Andgrf. o, an A& of Parliament, and of a Will or Teftament, both
VETse% which are always conftrued and expounded according to
3Coze b the Intent and Meaning of the Parties thereto, and not by
any firi& or firained Conftruétion.

2. This Refufal fhall have fuch Relation and Operation
in Law, that now on the Matter Hynton immediately de-
feends, and now b inttio the Hufband was fole feifed of the
Manor of Hynton. And many Cafes were put on the gene-

A ral Ground of Relations. ButI will report thofe only which
‘ I conceive to be moft material. It was faid, that of a Joint- -
() 1 Anderfizso Eftate 2 Woman fhall not be endow’d : Butif (#) Lands be
: ‘given to Hufband and Wife, and the Heirs of the Huiband
or the Heirs of their two Bodies, or to their Heirs, and
afterwards the Hufband dies ; now if fhe will wave and re-
fufe the Joint-Eftate; the Wife may bring her Writ of
‘Dower, and thereby, in Judgment of Law, the Hufband
fhall be faid fole feifed 4b initio, for otherwife the Wife
cannot be endowed, and yet in Truth the Hufband and Wife
- were Joint-Tenants during all the Coverture ; but now the
Refufal thall Have fuch Relation, that in aIudgmrm'm: of Law
- the Hufband was 4b initio fole feifed : And therewith agrees
() 3 Leon, w7a, the Book in () 11 E. 3. tit. Dower 63. where the Cafe was,
Pofteas. b, Lordand Tenant of a Houfe held by Homage and 10s. Rent,
Perk29.0.$352 the Tenant enteoffed W. the Lotd granted the Scigniory to
‘ Hufband and Wife in Tail, W. attorned, the Hufband died,
the Seigniory furvived to the Wife, and fhe breught a Wit
of Dower, in Bar of which the Lord pleaded Acceptance
- of Homage, by which it wasadmitted, that the Writ of
() Co. Ent. 710 Dower did lie. Inan A&ion of Wafte brought by Rob.(d)
b 12 3 Ander, ’.Thatéord againft Andrew Thetford, Pafch. 28 Eliz. Rot.122.in

pre

Co

2203350. Sav. 109 : <Y,
ILleon-zo4  the Common Pleas, the Plaintiff counted that ¥..4.gaveto:

Lane 7. Fobn Thetford and Thomafin his Wife, and to the Heirs of
their Bodies, (whole Heir the Plaintiff is) and that Fobr and

Thonafine, 3 O 4 Phil, €& Mary, made a Demifc to'the Dfeﬁ

= ot SR T
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for 21 Years, and that the Donees were dead, and that the

Plaintiff was Heir in Tail,; and that the Defendant had done

Wafte : The Defendant pleaded quod predied Fobannes e

Thomafina non dimifer’, &c. on which they were at Iffue:

The Jury found, that the faid Fobn and Thomafine, by their

Deed indented, made the Leafe to the Defend. for 21 Years

ut fupra, and that Fobn died, and after his Death Thomafine:

entred and difagreed tothe faid Leafe ; and whether the

Iffue was found for the Plaintiff, for as much as it was found

that both made the Leafe, as the Plaintiffhad counted, which

was the Point of the Iffue ; or whether it was found for the .

Defendant by Matter ex poff faéts, that isto fay, by the Dif-

agreement of the Wite, was the Queftion. o

And after great Confideration, and many Arguments, at

the Bar and Bench, the Juftices of the Common. Pleas gave:

Judgment for the Defendant ; for now by the Difagreement

of the Wife, in Judgment of Law it was the Leafe of the

Hufband only; and yet in Truth, during the Life of the

Hufband, it was the Leafe of both, as it appears by 7 H. 4. ‘
13. in Waft, 3 H. 6. 53. (&) in Waff. 22 H. 6. 24. (b) But (o) e 1eafe sy,
now by the Difagreement fubfequent, and. by Relation and } it Buzon and.
Operation of Law, it was 4b init10 the Leafe of the Hulband A e
only ; forif it 4. initio had not been the Leafe of the Hufal'= -
band only, the Ifluc had been found for the Plaintiff : And imea 2. a7y
the Cafe of Whorewood 38 H. 8. Dyer 61. b. was firongly urged, ;b ol 3t
where the Cafe was, That W. Whorewood, the King’s latc At~
-torney-General, being feifed of the Inheritance of Lauds

of the Value of 630/ in which the Wife was a Joint-
Purchafor with her Hufband of 6o/, by his laft Will in

Writing declared, That his Wife fhould have, during her

Life, the third Part of all his Lands and Tenements, with.

the faid Lands which fhe had in Jointure, the faid Part to

be affigned by his Executors, and died, the Wife refufed

her Jointure and demanded a third Part of the whole Land, -

that is to fay, 120/. as a Legacy, and 8ol per Ann. as 2

third Part of the Refidue for her Dower : And it was order-

ed and decreed in the Court of Wards, that fhe fhould
~have her Legacy, fiil. the third Part of the whole: by which

it appears, that the Refufal of the Wife fhould have Rela-

tion 4b initio to make the Hufband fole feifed of the whole,

or otherwife the faid Devife could not extend to that where-

of the was jointly feifed. And foin the Cafe at Bar, the

Refufal of the Wife hath fuch Relation and Operation in

Law, thatnow on the Marter the Hufband was 4b initio fole

feifed of the Manor of Hynton, and by Confequence the fame

doth defcend after the Death of the Hufband, and fo the

Devife of the whole Manor of Thoby good and” effectual in. -

Law ; for now it is tantamountas if the Ufe had been limi-

ted, only to Willizm, and to his Heirs on the Body of Eliza-

beth begotten; And where the Statute of 34 H. 8.{peaks of

z
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a Defcent immediately after the Deceafe, &c. that is true,

for now upon the Matter the Manor, of Hynton defcended

immediately ; for now the Impediment, that is fay, the

Efiate of the Wife is remov’d 4b initio 5 and yer it was faid,

that this Word (immediately ) thould not have fuch a firigt

Confiru&ion, that it ought to be made iz ipfo articulo tem.

poris, but would be fatisfy’d if it be made in convenient

Time: Asin18 £. 4. 22, a Man isbound to make an Obli-

gation immediately, yet he fhall have convenient Time to

make it: But it was anfwered and refolv’d, That the faid

Refufal in the Cafe at Bar, fhould not have fuch Relation

or Operation in Law, that the Devife thould be good for

the whole Manor of Thoby, and that for two general Caufes :

1. Upon the Reafon of the Com. Law, and 2. upon the

Statutes of 32 @ 34 H.8. As to the firft it was refolvd,

That Relation is a Fiction of Law, to make a Nullity of a

Thing ab initio, (to a certain Intent) which in rci veritate

bad Effence, and the rather for Neceffity, ut res mavis valeat

quam pereat : And therefore in the faid Cafe of Dower in

() Anteazn.b.(4) 11 E.3.t0 thisIntent, that the Wife fhould have Dower,

i;éion:;ﬂ%: 352, Which it is not poffible for her to have, unlefs her Refufal

T “fhould have Relation 4b initio ; for this Caufe, and for Ne-

ceflity, the Law will make a Nullity of it; but a$ to any

other collateral Intent, the Law will not make any Nullity

thereof : Asif a Man makes a Gift in Tail to Hufband and

‘Wife, and afterward grants the Reverfion of the Lands and

Tenements which the Hufband and Wife hold in Tail, and

afterwards the Hufband dies, and the Wife to have her

Dower, waves and difagrees to the Eftate Tail ; Now, s to

her, there is 2 Nullity of the Eftate 4b initio ; and, to fuch

Intent, the Law feigns that the Eftate was made only to

the Hufband ; but as to the Grant of the Reveifion, which

s a collateral A&, the Refuful thall not have any fuch Re-

lation, for the may be endowed, altho’ that A& fland, and

fo no Neceffity ; and therefore, without Neceffity, ut res

magis valeat, the Law will not feign any Nullity ; but in

Deftru@tion of a lawful Eftate vefted, the Law will never

make any. FiGtion. So in the Cafe at Bar, for the Mancr

of Hynton only, the Law will make fuch a Fiction ; but for

! the Manor of %‘bol’y, which is a collateral Thing, no fuch

(9 Godbe3x7, Fition fhall be made ; for () relatio (f fico juris, & cff in-

(c) Amea 27, 3, benta &d unum, and that was the firft Reafon,” And as to (¢)

28. 2. Whorewood's Cafe, it was faid, that the Decrce was made by
Agreement, as it appears by the faid Cafe ;.and the Scope of

the Cafe was, that the would have the third.Part asa Lew
gacy, and her Dower alfo ; and, by Agreement, fhe took
Cempofition for the whole : And it doth not appear by the
faid Cafe, whether the Wife were Joint-Purchafor for Life,
in Tail, or in Pee, nor whether any Part of the Land
werg held in €apite, or by Knights Service, The

X 4 :

Dyerén ol 31,
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_ The fecond Reafon was, that Relations in many Cafes

fhall help Ad&tsin Law, asin the Cafe of (2) Dower, €. but (2) Co. Lit150.8

thall never help Aéts of the Parties; thar is to fay, to make 9 Co- 335-b.

void A&s of the Parties good, by Relation, or Fiftion of e ™ #¥0™¥

Law ; and therefore if a Man enfeoffs an Infant, or a Feme-

covert, and afterwards gives or grants or devifes the Land, |

or any other Thing out of the Land to another, and af-

terwards the Infant, or the Hufband difagrees, that without

Queflicn fhall have Relation between the Parties b Tnitie,

to this Intent, that the Infant or Hufband ihall not be

charged in Damages, or receive any Prejudice ; but as to the

void Grant or Devife of the Party, it thall never make the

void Granr, Gift, or Devife, good. - Allo if one demifes

Land to one by Deed for Life, the Remainder to the King

in Fee, and the King grants the Remainder over in Fee,

and afrerwards the Deed is enrolled ; in this Cafe the (6 &) Firz. Teoft

Ensolment thall have Relation for Neceflity, and at res mag~ments & Faits 3a,
v N L. . Plowd. 31.b.

215 valeat, that the Remainder quafg ab initio {hall pafs by 1H. 7. j1.a.
Fidion of Law, for otherwife it would never pafs ; ,and‘?%b'égjﬁ)m‘;’
thercfore, to this Intent only, it fhall have Relation: Buts and s o
to .make the Patent (which was void at the Time of, the Piezosarive s7.
Grasnt) good, it thall have no Relation.” So if a Diffeifor ¢ Tac ot
makes a FPeoffinent in Fee by Deed to 4. and. B. and makes %%

Livery to A. in theName of both, and afterwards A. dies,
in this Cafe B. to difcharge himfelf of Damages, may refufe
it, as hath been faid, and it fhall have Relation 4b initis as
to difcharge him of Damages ; but to make any Leafe, Gift,
or Grant, or Devife, or any other A& of the Party good,
it {hall not have Relation. o .

And it was faid, That as Relations fhall extend only to
the fame Thing, and to onc and the fame Intent, fo they
fhall extend only between the fame Partics, and fhall never, .
be ftrain’d to the Prejudice of a (¢) third Perfon who is N0t () Co.Lir.150a
Party, or privy to the faid A& "And therefore if a Man C Car. 4230
makes a Feoffment of a Manor by Deed, or (d) wirhout (42 Rolls 1z
Deed, and long T'ime after the Livery the Tenants attorn ro *° ¥ & 7
the Feoffee, in this Cafe the Attornment for Neceflity, and
# res magis valeat thall have Relation by Fidtion of {aw to:
pafs ab initiv, for otherwife they can never pafs. And if they .

- thould not pafs (e) 4b inisio by a Fidtion of Law, they would (e) Co.Lit,zro
not be Parcel of the Manor according to the Intent and Pur- :
pofe of the Feoffment, if they i%ould pafs at feveral ,
Times: Bur yer this Rclatioz} fhall not ( f ) charge th,e_(f‘)Co.Li,r.ngb.f.b'
Tenants for the Arcearages in the mean Time: So if )
Feoffee, upon Condition, grants a Rent-charge out of the
Land, and afrerwards the Grantee brings a Writ of Annuia
ty, now ab initio it was an Annuity between the Grantor
aud Grantee; but as to the Feoffor, who by the Grant
was entitied to enter for the Condition broken, it.lhallh not

: Ve
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have any Relation to his Prejudice. So it is adjudg’d in
(a)Fivzagess. (4) 30 E. 3. 17. in a Dum fuit infra atatem againft
1 Rolls 343> 340 Richard  Spel ow, the Tenant faid, that his Father was
i feifed and died feifed, and pray'd his A%e ; the Demandant
counter-pleaded the Age, becaufe his Father and he him-
Telf were jointly enfeoffed, and to the Heirs of the Father ;
And it was adjudg’d, that he fhould not have his Age; for
altho’ this Refufal fhould have Relation as to himfelf] yet,
as to the Demandant, who is a Stranger, it fhould not’ have
- Relation to delay his A&ion, when in Truth he had the
Freehold by Purchafe. Further, it was faid, That no Re.
lation fhall make that tortious which was lawful 5 for, as it
hath been faid, Relations are Fi&ions in Taw, which will
never do Wrong : Upon all which Matter it was concluded,
That this Refufal fhould have Relation only as to the Manor
‘of Hynton, and not as to the Manor of Thoby, and to the In-
tent only that the Wife fhould not be prejudic’d for any
- Thing concerning the Manor of Hyston ; and this Relation
doth not prejudice the Heir, who is a third Perfon, upon
. whom, by the Death of the Devifor, Part of the Manor of
Thoby djd defcend ; and it will not deveft that which the
Law by Defcent had lawfully vefted by the Death of the De-
vifor in the Manor of Thoby : But as the Will took Effeq
(8) Poftea 34. 2. at the Time of his Death, it fhall remain, for (b) omnc Te-
4 Co-61b.6 Co. famentum morte confummatum eff, and the Refufal of the Wife,
36-2:Poflea 52295 to the Manor of Hynton, cannot make the Devife as to the
third Part of the Manor of Thoby good, which was void
when the Devife took Effed, fcil. at the Time of the Death

of the Devifor.
Note, Reader, Not only in this Cafe of Relation, which
is a Fiction of Law, but alfo in all other Fi&ions of Law,
- they are to certain Refpets and Purpofes, and extend only
to cerrain Perfons.  As the Law fuppofes, that the Vouchee
is Tenant of the Land, whereas in Truth he is not, but that
is as to the Demandant himfelf, and to enable him to do all
Things as to the Demandant,and which the Demandant may
do to him ; and therefore a Fine levy'd by the Vouchee to
- " the Demandant, or 2 Fine or Releafe from the Demandant
C=)Hob.222. + to the (¢) Vouchee,is good ; but a Fine levy’d by the Vouchee
3 f};,b{,, to a Stranger, ora Releafe made to him by a Stranger is void,
LivSek 401 and therewith agrees 7 F. 4. 13.b. So if the Tenant, hanging
éoo.cfi{fsig', b. & Pracipe againft him, makes a Feoffment as to the Deéman-
s¥.7.36.2. dant, the Law doth fuppofe him Tenart of the Land, and
7 Rolli Repr323. he thall plead all Pleas which the Tenant of the Land may
, plead ; but in rei veritate the Feoffee is Tenant of the Land
¢d)CoLit.ass.a 35 10 all Strangers : So if (d) Donee in Tail makes 2 Feoff-
Hob.z37. 2 Rolls ment in Fee, 1n rei veritate the Donee hath neque jus. in ve
SRS neque . jus ad rem, and yet ‘the Donor may extinguith
10Co.48. 5" or diminifh his Rent by Releafe or Confirmation made to
him ; as it is agreed ‘14 H. 4. 38.4.5. 1 H. 5. Grants 43

¥ Jongs 73.
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in all which Cafes, and other the like, the Law will never
make any Fi&ion, but for Neceffity, and in Avdidance of a
Mifchief, forif the Vouchee thould not be Tenant as to the
.Demandant, or that the Tenant after the Feoffment fhould
not be as to the Demandant, Tenant of the Land, the De-
mandant in the one Cafe and the other could never have
the Effe& of his Suit, but would be for ever delayed ; And
in.the latter Cafe, notwithftanding the Feoffment, the Do-
nee fhall remain Tenant as to him, and of Neceflity he fhall -
(4) avow for his Rent upon him, for he cannet avow upon () Heb.33%
the Difcontinuee, for then upon’ his own fhewing, the Re- &0, Lir- 265.a.
verfion to which the Rent is incident, would be "deveft- 43?.'1:10&?&:’.:,
ed out of him by the Feoffment, and by Confequence he can- 4 E-3-&
not maintain his Avowry for the Rent, and therefore for »
Neceflity he fhall avow upon the Donee, and his Feoffment,
which is his own A&, and by which Wrong isdone, fhall
notavail him to bar the Donor of his Rent, for a Man fhall Co. Lit. 76.2. &
never take Benefit of his own Wrong, and that is (as to this 7**
Point) as it feems to ime the better Opinion of the Books.
As to the Statutes of 32 & 34 H. 8. it was refolved, That
after the Statute of 27 H. 8. and before the Statute of 32 H..
8. the Mannor of Thoby was not devifeable; and becaufe the
faid William Barners the Devifor had not followed the Power
and Authority (which the Statute of 32 H. 8. and the Sta-
tute of 34 H.8. which explains it) gave him, it was refol-
ved, That the Will was void for Part of the Manor of Tho-
by.  And that was colleted on four Parts of the faid Ads,
the Effeét of which I have abridged as follows.
The firft Branch of the At of 34 H. 8. ST
¢ 1. That alland every Perfon,hasinga fole Eftate in Fee- The firft Branch
¢ fimple,of any Mannors holden in chief, . fhall have full ‘3’2 Hoga
“ andfree Liberty, Power and Authority, to giveor difpofe,”
by his laft Will in Writing, as muchas in him of Right,
¢ as much of) &¢, as thall amount to the full and clear year- =
¢ ly Value of two Parts in three Parts to be divided.
The fecond Branch.
% 2. The fame Divifion to be fet out by the Devifor, Owner, ;o .
* or in default thereof, by Commiffion to be granted out of ~ ™ ’
¢ the Court of Wards _ ~
The Third Branch. ‘ o
“ 3. And that the King fhall take for his full third Part, rhe 5. pranch:
““ fuch Mannors, @'c. of Eftate of Inheritance, as well in Fee- '
¢ Tail as in Fee-fimple, as thall defcend, or comeby Defcent,
& @re. immediately after the Death of fuch Devifor.
; - The }{/’;m‘tb Branch. o ;
“ 4. And-in Cafe the Mannors, @c. which fhall imme-.y, , 5o
¢ ditely after his Death defcend, €c. fhall not extend to the ~.
¢ Valueofafull 3d Part, the K. may take,&c. to makeup,&e.
~ And on thefe four Parts it was concluded for divers notable
ot HEhelc IonL 3 was co. 2t Reafons,
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Reafons, that the Devifor had not Power to devife. the
whole Manthor of Thoty by Force of the faid Starires -
And to this Purpofe four Reafons were colle@ted on the faid |
firft Branch. ] . '

Firft, on.this Word (having) and therefore if it be afked,
Quis poteft legare ¢ The Makers of the A& anf wer, Every Per.
Jon baving Mannors,crc. fo that it is not faid every Perfon
generally, but every Perfon hth'nig, &c. And this Word
(having) imports two Things, fcil. Ownerthip, and Time
of Ownerfhip, for he ought to have the Land at the Time of

. the making of his Will, and the Statute gives fuch Perfon
baving, &re. Authority to devife two Parts of his Lands which
he hath, and more he cannot devife, for his Authority doth
notextend to more : And in our Cafe the Devifor had not the
Mannor of Hinton, for he and his Wife were Joint-tenants
of it during the Coverture, between whom are no Moieties :
fothat he and hisWife had it,but hehimfelfhad it not,and heis
not Owner thereof, norisit to be accounted any of his Lands -
And every Devifor ought to be a Perfin baving, &c. at the
Time.of the making his Will within the Purview of this A&,

(2) 10 Co.85.b. Lhis appears 4 & 5 Phil. & M, Dyer 158. a Man (#)feized in
- Doer 158 vl 33- Fee of Land of Socage Tenure,affured it to his Wife in Joinr,
2 Brownl. 105 in _Anno 32 H.8. and eight Years after, in 2 E. 6. he pur-

Co. Lit. 78. a.

Carres Cale.

Cb) 3 Leon.276.

chafed Lands in Fee, held in Cspite, in Knight’s Service, and
of two Parts thereof made his Will, and died, his Heir with-
in Age; and it was refolved, That the Queen thould not have
any Part of the Jointure of the Wife, and that by Force of
thefe Words in the A& of Explanation of 34 EL 8. 41d ha-
ving no Lands holden by Knight's Service, becaufe e was ot
al’frfm having any Lands held of the King by Knight's Ser.
vice in Capite, at the Time of the Jointure made. - It was re-
folved on the {ame Reafon, in the Court of Wards, and in

-2 Rol.Rep.361 Trinit, 29 Eliz. (b) Carre’s Cafe,was refolved by the Chief Ju-

Godb. 309. 425.
416. 2 Brownl.
103 -

ftices Wray and Anderfon, on Conference. with divers other
Juftices, and the Cafe was fuch : King E. 6. by his Letters Pa-
tents, granted the Mannor of Congrefbury to G. Owen, infee

- Farm, to hold of the Mannor of Eaft Greenwich in Socage ;

and rendring theannual Rent of 957 per Ann. And after-
wards Queen Mary, in the firft Year of her Reign, granted dic
vers Mannors which came to the Crown by the Atrainder of
Margaret Countefs of Salifbury, and alfo 54 L per Ann. Par-
cel of thefaid Rent of 95/, to Francis Earl of Huntingdon,
and Katharine his Wife, and to the Heirs Males of the Body
‘of the faid Katharine, the Remainder to Winifred Iaflings, irx
- Tail, tohold inSocage, the Reverfion of the Fee being in the
Crown: And afterwards King Philip and Queen Mary recit-
ting the. faid Grant made by thefame Queen, as to the faid
Rent, granted the Reverfion of the faid Rent to the
faid Earl of Huntington, and Kaiharine his Wife, and ﬁ)=§he
o eirs
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Heirs of the faid Karharine, to hold in chicf by the 20th
Pait of a Knight’s Fee ; and afterwards G. Gwen being feized
of the Mannor of Congrefbury, purchafed the faid Rent of
541 per Ann. by which it was extin& ; And afterwards
G. Owen died feized of the faid Mannor, and it defcended
to Richard his Son in Fee, who by his Will in Writing, de-
vifed it to divers Perfons for Payment of his Debts, and
died, his Heir of full Age; and although the faid Rent
was extin& between the Parties, yet it was faid, that in
Confideration of Law, it was in being as to the King, for
the Benefic of his Tenure: Asin 26 4f]. there the King was
feized of the Honour of (#) Pickering, "and granted the Bai-‘;“)cgf",;;“fi“"'
liwick thereof in Fee, rendring Rent, and afterwards grant- Moor 161, Br.
ed the Honour over toanother, and afterwards the Baily for- };}f’ﬂ;?éﬁé’;,.
feited his Oftice of Bailiwick, whereof the Patentee took
Advantage, whereby it was utterly void : But as to the King
for the Prefervation of the Rent, it had Continuance :
11 A. 7. (b) a Mefnalty defcends to.the Tenant paravail ; ¢4 ) vy 1. gosa
.and although it be extin&, yet the Lord Paramount fhall ¢ Lo.79.3. B
have the Ward. 31 E. 3. (¢) #it. Affets, a Rent extiné fhall Gfg“ifg B
be Affets, 10 E.'3. Morimain 17."38 Afl. 17. (d) F.N. B. O bdse
223. A Rent extiné:by releafe to an Abbot, is Mortmain P
yet it was refolved, and fo decreed, That the Devife was(4) N Bazse
good for all the Land in refpe@ of this Word (having) for* 750 3%
Richurd Owen was not a Perfon havizg the Rent at the Time
of the making of his Will, but he was a Perfon having the
Mannor, and therefore he might devife it ; and forafmuch
as it was held in Socage, the Devife was good in all ; and
that was the R.eafon of the Lord Dyer in Brer's Cafe, Plow.
(¢) Com. That the Devife there in the principal Cafe, was
not good, becaufe the Devifor had not the Land at the Time
of the Devife, and grounded his Reafon on this Word (hav-
ing.) And Wray Chief Juftice, in his Argument (which
was thelaft Argum. chat ever he made) held that this Word
(hwving) imports, That the Devifor ought to havethe Land
either at the Time of the making of his Will, or at the
Publication thereof, which amounts iny Law to a making, |
And that the Statute of 34 H.8. which is but an Ad cﬁ'
(f) Explanation of the Aot 32 I1.8. thould not be cont ¢f )4 co. 163b
frued by any firained Senfe againft the Letter of the Adh ; © Canzab.
for if any Expofition fhould be made againft the dire Let-
terof the Expofition made by Parliament, there would be
no end of expounding ; and “therefore he faid, he had not
feenany Cafcadjudged, that the A of 34 hath been inter-
preted againft t‘fxc (¢) Letter, by other” Conftru&ion than (¢) Poftea 34, by
the Makers of the A& have made ; and therefore he faid, 16 Co. 83. 2.
Thatif a Man (b) hath Lands held in Capite, of the yearly.ch) vyer z60.
Value of 25/, and Lan] in Soage of the yearly Value of r.}f; 1. P38 1 Keb. o7
_ T g

(eJ Plow. 344 b,
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(b) 15 Co. 83. 2.
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that he may devife all the Land held in Capite, for that is
within the exprefs Words of the A&, and therefore he de-
nied the Opinion of the Juftices of the Common Pleas con.
ceived ex improvifo, in 21 Eliz. () Dyer 366. .
Note Reader, The Reafon of fuch Opinien (as I con<
ceive) was becaufe if the Devife thould be good fgr all the
Land held in Capite, the King as it feems prima facie, would
in fuch Cafe have neither Wardfhip, nor Primer Seifin, be-
caufe the Heir had not any Land held in Capite, whereof he
could fue Livery, for only the Land in Socage defcended to
him. And therefore the Judges therefaid, That if the De-
vife fhould be good for all'the Land held in Capite, the Sta- .
tutes of 32 & 34 H. 8. would be frufirated and defrauded,
But as I conceive, the Opinion of (&) Wray, Chief Juftice,

~is good Law ; for although the Devife be good for all the
- Lands held in Capite, yet the Queen fhall have Wardihip

() Swinb. 28.

(4 4 Co. 4. 2.
5 Co. 68. :.
Plow. 343. b.

-

 Jenk.
Allen 54

Nte 113

or Primer Seifin, “as the Cafe requires, by force of the Sa-
ings of the faid Ad&s: For if in fuch Cafes the Tenant by
A& executed, had conveyed all the Land held in Capite, to
the Ufe of his Wife, or for the Preferment of any of his
Children, or for Payment of his Debts, in this Cafe the
Heir fhall fue Livery for one Acre of Land held in Capite,
and yet none of the Land held in Capite, defcended to the

Heir: And {o it was refolved and decreed in the Court of

Wards, in (c) Calthorp’s Cafe, 20 Eliz. ,
And he faid, That two Things are requifite to the Perfe-
&ion of a Will, by which Land fhall pafs; thatisto fay, (d)

- -the Writing, and thar is'initiwm, and the Death of the De-

vifor, and that is finis vel confummatio ; and he faid, That

" indtium ought to be df//lenum & perfeétum, or otherwife it is

worth nought ; And therefore if one commands another to

- make his Will, and thereby to devife W. Acre to ¥.S. and

his Heirs, and B. Acre to F.N. and his Heirs, and he
writes the Devife to ¥. S. in the Life of the Devifor, and

. before the other is written, the Devifor dies, yetitisagood

Willto 7. S. But if he commands one to make his Will, |
and to devifeW. Acreto ¥. S. and his Heirs, upon Condi-
tion, and he writes the Devife to ¥. S. and his Heirs, and
before he writes the Condition, the Devifor dies, this De-
vife is void, for in the one Cafe the Devifes are feveral and
diftin&, and in fuch Cafe the Devife to ¥. S. is full and per--

~ fe&, but inthe latter Cafe the Devifeis not full, but. maim«

ed and imperfe&, for the whole Devife as to . . was not

- tully put inWriting,and {o initium in fuch Cafe non fuit plenum.

So it was refolved in the Cafe at Bar, That neither the
Beginning nor the End of the Will was full or perfed;
For at the Time of the Writing of it, and at the Time of
the Death of the Devifor, he had not Power in refpe& of the
joint Eftate in Hynton to difpofe of aflthe Mannor of Thﬁbyﬁ'

’ - ‘whxh
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which amounted to the Value of two Parts of the whole,

(2) & omne Teflamentum morte confummatuwn eff, and becaufe (s) f,;"lmca 29, b7
by the Death of the Devifor Hynton fyrvived to the Wife, ,I:”c;,a A
part of Thoby prefently by the Death of the Devifor defcen.é Co- 76 a
ded to the Heir ; and as the Devife in this Cafe took Effet

by the Death of the Devifor, fo it fhall continue. ‘

‘The fecond Reafon out of the firft Branch, was on the

Word (fole) for the Teflator ought to have a fole Effate,

as well in the Land which he leaves to defcend to the Heir,
~ asin the Land which he devifes: But in the Cafe at Bar,

the Devifor neither at the Time of the making of his Will,

nor at the Time of his Death, had any fole Eftate in the

Man. of Hynten, which he did’intend fhould defcend to his

‘Heir, but he had a joint Eftate in Tail with his Wife, and

the Wife had not any Power to difagree during the Cover-

ture, but her Time of Difagreement came after the Death
. of her Hufb. as it is held 19 Eliz, Dyer (b) 358. fo that(s) Dyer358..

without Queftion the Devifor had not a fole Eﬁate in the I} fo- CoLie
Mannor of Hynton, neither at the Time of making of his 28;.
Will, norx at the Time of his Death ; and therefore the De-
. vifor had Power by the A&, to devife but two Parts of the
Refidue, that is to fay, whereof he was fole feized, either
at the Time of the making of his Will, or at leaft of his
Death. ’ ,
‘The third Reafon on the firft Branch was, upon thefe

Words (fball have full and free Liberty, Power andAuthority,
bywill, to dwi{e or difpofe of two Parts oIf ‘the faid Mannors)
by which Words it appears, That the Intent of the Makers

of the A& was, to give Liberty and Authority to the Party

(who peradventure had not Time to make Difpofition by

Ad executed in his Life) to devife it by his Will: But with-

out Queftion, that which he (c) cannot difpofe of by any(c) rco. 55, by
A& in his Life, fhall not be taken for any of his Mannors, .
@rc. whereof he may devife two Parts by Auth. given him

by this Statute : But here in our Cafe, the Devifor by Reca-

fon of his individed Eftate with his Wife, cannot make

any Difpofition of the Mannor of Hyston, but only during

the Coverture.
" The fourth Reafon on the firft Branch, on Confideration
-of both Statutes, the Devifor had Liberty to devife two

Parts of the clear yearly Value, and the third Part of the

clear yearly Value is faved to the K.@c. In which it was

noted, that the Words asto two Parts, and as to the third

Part, are all one to .as the clear yearly Value ; fo that it

appears fully by the Letter and Intention of the A&,

that the King fhould have equal and equal Benefit for

his third Part, as the Devifee fhould have for his two

Parts ; yea, the Statute adds morefpecial Words for the °

Yalueof the third Parr, than for the two Parts; for he.

. = a

1 Leone
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- fhall have the clear yearly Value of the third Part, without any
Diminution, @c. or Subftraction of the third Part of 1he

full, 8cc. Profits thereof, as the Words of 32 F. 8. are.” Bug

in our Cafe, the King will not have equal Benefit; yea, the

King will be in a worfe Cafe, for the Devifce will have his

two Parts abfolutely, and the King will have but a Poffibi-

lity for his third Part, and that will depend upon the Will

of the Wite, whofe Will and Pleafure is not reftrained to

any Time, fo that againft the expgpels Letter and Intentof

the Ads, and againft all Reafon, the Devifee will have two

Parts prefently of the clear pearly Valne, and the King will

not have the Poffeffion of Hynton, but willhave a Poffibility

to have it if the Wifewill difagree, and that would be anin-

€2) 2 Colaz.b.jurious and unequal Conftruction ; for Cuto faith, () Ipfe
S Nsna, clenim Leges cupiunt ut jure reganiur s and this very Statute
9 Co-323. b, hath been fo conflrued, that Equality and Equality fhall be
%0{.]74?};2 b, obferved, and inequality avoided, 35 H. 8. tir. Tcflaments
374 b. 273.b. Br. 19. If (b) a Man holds three Mannors of three everal
(1) Co- 333 b T ords by Knight's Service, he cannot devife two Mannors,
s Cor 1002 leaving the third, for that would not be equal to the twg
2oeh 5B other Lords, buttwo Parts of each Mannor. And on thefe
Words (clear pearlyValne) it was faid, That of Inheritances

whichare not of any annual Value, fome are devifable, and

fomeare not devifeable within this Statute. And therefore,

(odxo Qo 81a- if the Queen grants to oneand his Heirs, (¢) bone & catalle
’ felafimm @ fugitivorum, or utlagatorum, fines, amerciamenta, -

&re. 'within fuch a Town or Mannor, in this Cafe he cannot

devife them to another, nor leave them to defcend for a

third Part, becaufe they are not of any annual Value, and

therefore the f2id Statutes do not extend to them.

But if 2 Man be feized of Mannor to which a Leet, or

Waife and Stray, or any other Hereditament which is not of

- any annual Value, is appendant or appurtenant, there by the

Devife of the Mannor, with the Appurtenances, thefe fhall

pafs as Incidents to the Mannor, for inafmuch as the Statute .

enables him by exprefs Words to devife the Mannor, by
Confequence it enables him to devife the Mannor, with all

Incidents and Appurtenancestoit: And it was never the In-

tent or Meaning of ‘the Parliament, that when the Devifor

had Power to devife the Principal, that he thould not have

Powerto devife that which was incident and appendant to

ir, but the Mannor, &. fhould be difmembred, and Fra-

¢tions made of Things which by lawful Prefeription have

been united and annexed together. And it was faid,

That all this was refolved by Auderfon Chief Juftice of

the Common Pleas, and Periam, then  one of the Juftices

of the fame Court, on a Conference had with divers

other Jufltices, Pafeh. 25 Eliz, in Baker's Cafe, concern~

V ing
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ing divers Franchifes and Liberties within the Mannor of

Canford, which Report was made to the Lords of the Coun-

cil, in the faid Term, after Dinner, in the Star-Chamber.

And with their Refolution agrees the Opinion of (2) Pri- (,y..11. ¢, 2.
Jotin 32 H. 8.22. in the like Cafe: It is ena@ed by the 10 Co.81.a.
Statute of (b) 1 H. 4. cap. 6. that thofe who ask of the ) 10Con81.
King Lands or Tenements, Offices, &c. make exprefs men- ¢, L. 13 2. "
tion of the Value of them : But Prifst there held, That if Raftal Pawent 4.
the Office be of a certain Value, there he ought to make

mention of the Value, but if it beof a cafual Thing, there

heneed not; As if the King grants mea Market, Inced not

to fet the Value thereof, becaufe it is not yearly certain fo

when the Law requires that the Value be mentioned, it is to”

be intended of a Thing which is of a certain yearly Value :

But if a Man hath 2 Hundred, with: the Goods of Felons, s Co. ¢ a
Qutlaws, Fines, Amerciaments, return of Writs, and fuch

like cafual Hereditaments within the Hundred, and fuch

Hundred, with the faid cafual Hereditaments, have been ac-

cuftomably let to Farm for a yearly Rent, then it may be de-

vifed within the Purview of the faid A&s, becaufe the In-

certainty hath been reduced to an annval Valve, according

to the Purview of the faid A&s; onwhich Differences it

was concluded, That the third Fart of the clear yearly Va=

lue ought to be left to the Heir, and not any Thing which

depends on anIncertainty.  As if the Franchife to have the

Goodsand Chattels of Felons or Perfons outlawed, which

were never demifed for a certain Rent, are left to the Heir

for his third Part, in thatthe Statute is not purfued, and

yet it may be they may happen every Year; « fortiori in the

Cafe at Bar, as to the Mannor of Hynton, it depends onan
Incertainty, for it may be the Wife will refufe, and it

may be the will not refufe, and no Time is limited when fhe

fhall refufe, and therefore the Statute is.not purfued by

Reafon of the Incertainty.

Alfo it wasfaid, That if a Man feifed of three Acres, each Hob. 8. o
of theyearly Value of 12 d. and he devifes a Rent of 3 sgp o " ° =
out of all three Acres, this Devife is void for the whole,
. and fhall not be good for two Parts, becaufe he hath not pur-

fued the Statute of 34 F. 8, by which it is enacted, That

he may devife any Rent, Common, or other Profit, out of the
Jame two Parts, viz. of his Mannors, Lands, Tenements an
- Hereditaments, or out of any Part thereof, as much thereof as
foall amount to the full clear yearlyValue of two Parts thereof

So when he devifes a Rent out of the whole, he doth not pur-§ co. 844 @ 5.
fue the Power and Authority which the Statute prefcribes;

butin fuch Cafe, if he deyifes a Rent of 3 s. which is to

the Value of the whole, out of two Parts, ‘it is good , for

in this Branch the Value extends to the Land, and not to the

Rent, for the Wordsare, any Rerlzatz without apy Reftr, And it
. SF e o PRy was



BUTLER and BAKER’s Cafe. - Parc IIL.

. was obferved on the Statute of 32 H. 8. Thatif a Man had
, devifed all his Land, it had been good for a_third Part, as
(D el 40 iv was adjudged in (2) Union and Hyde's Cafe, Dyer 150. .

- rhidt ¥ Co

¥5.. Dyer 150, becaufe the Land was Teverable, and might be divided either
r. 6. 1 1eons - by the Devifor during his Life, or by Commiffion after his
i and, &4 Death. Buta Rent devifed our of Land, is an entire Thing,
Jeak: Cent-215- and Power to devife that , isgiven only by the Statute of
34 H. 8. for the A& of 32 H. 8. doth not extend to it; and
therefore when the Statute enables him ro devife a2 Rent out
of two Parts, if he devifes it out of the whole, he doth not
arfue the Statate : And fo ir was concluded on the firft
f’wranch, "That the Devifor in the Cafeat Bar, at the Time of
the making his Will, was not a Perfon haviag, and having
Jole Efiaie, and who had Powerand Author. to difpofe two
Parts of the fame Lands of clear yearly Value,and thatthe K,
@c. fhould have the third Part ‘of clear yearly Value, with-
“out any Dimination, &c. but as to the Mannor of j{ynton,
he was jintly feized with his Wifeas is beforefaid. :
Their Reafonon the fecond Branch was, That the Devi-
for by any Thing in his Life, could not affign the Mannot
of’ Hynton for the third Part, nor could it after his Death,
by Commiffion, be affigned for the third Part; for daring
all the Coverture, the Wife was jointly feized with him,
and after his Death it furvived to his Wife, and the Words
~of the At are, The fume Divifon to be Jet out by the Devifor
or Owner, &c. and in Defanlt thereof by Commiffion ; in which
Branch this Word ¢ Owner) is alfo to be obferved, which is
added, to fhew that every Devifor ought to be Qwner, and
he who thall makeany Divifion of the three Parts, &z, ought
to be Owner, whichhe is not in our Cafe of the Mannor of
Hynton, and therefore he cannot aflign it to the King for his
third Part, ‘
Their Reafon upon the third and fourth Branches, was
on this Word (immediately ) which for the enforcing of the.
Intent of the Makers of the A&, is twice incerted. And by
the Wordsof the third Branch it is enadted, That the third
Part ought (intwo feveral Claufes) immediately defcend
after the Death of the Devifor or Owner; immediately is as
much as to fay, without any mean Time: But in our Cafe,
the Mannor of Hynton furvived to the Wife, and ’till Dif-
agreement, nothing thereof did defcend, &e, Ergo, it did
not defcend immediately.  And herein the Judgment of the.
Law on this Will, and of the Eftate of thefe Mannors and
Landsafter the Death of the Devifor, and before the Difa-
greemeut is to be confidered ; and without Queftion in the
mean Time, the Mannor of Hynton furvived to the Wife,
and therefore of Neceffity in the mean Time, a Partof the
Mannor of Tholy fhall defcend, for if before this Difa-
grecuient, an Office had been found of all this Matter, with-
cut Queft. the Q. fhould hyve had Part of the Man. of Tholy,&e.
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then forafmuch as every Devife ought to take Effe® by the
Death of the Devifor, as it is held in'g H 6, and many .
other Books, becaufe (4) omne Teffamentum srorte confummsa-$2) Aotes :g'bis
tum eff, for this Caufe the Devife being void at the Time of FrowSesia
the Death, for Part of Thoby, and lawfully vefted in the
Heir by Defcent, it .cannot be made good and devefted out
of the Heir by the fubfequent Difagreement of the Wife :
Bur this Word (immediately) makes it clear, for add it to
the Words precedent, #iz. that the King fhall have a third
Part of the clear yearly Value, immediately after the Death
of the Devifor or Owner, all thefe Words, and principally
this Word (immediately) dire@ly prove that the King ought
to have the third Part prefently by the Death, and thall not
ftay or expe@ on any Incertainty, as in otir Cafe he fhall do,
~if he fhall expe& it on the Refufal of the Wife, for perad-
venture the will not refufe in a Year, peradventure two .
Years, @c. Littleton faith, if a Woman (b) Diffeiferefs @2 (f;ob{iitiir .
takes 2 Hufband, and hath Iffue and dies, and afterwards se&. 350 37 b
the Tenant by the Curtefie dies, this dying feized thall not & =
toll Entry, for the Iffuecame not to his Lands immediately
afrer the Death of his Mother. : o
. Andit wasagreed, Thatif a Man be feized of three Acres
by Knight’s Service in Capite, and makes a Leafe of one
Acre for Life, and afterwards devifes the other two Acrés
and dies, and afterwards Tenant for Life dies, yet the De-
vife is void for the third Part of the two Acres, becaufe the
third Acre did ot defcend immediately after the Death of
the Devifor to the Heir, as the Statute faith ; that is to fay,
by Defcent, immediately after the Death of the Devifor. In =
17 Eliz. Dyer, the Earl of (¢) Arundel’s Cafe; wherea Gift () x0 Coi 3 a0
in Tail was made on Condition, that if the Donee or his % Prersees
Ilues, aliquam rem facerent, @c. quo minus pradict mancr’&éa-:;:.jcnk-
prafato Comiti @ baredibus fuis, &'c. immediste revert de. O™+
beat, @c. Inthat Cafe they held clearly, That if the Donee
do any A& by which when hé dies without Iffue, the Donor
fhall be put to Suit, or to Entry, fo that the Mannor doth
not immediately revert, hoc ¢ff, without any mean Time,
©. that the Donor may re-enter: And as to the Cafe in =
18 E. 4. that was affirmed for good Law, when a (4) Man (4) Améa 28 b
is to do an A& immediately after an Award, in that Cafe, ﬁf}j‘r‘b’n’;}’;
inafmuch as the Party is bound to do an A& of Neceflity, mene 520
“he ought to have fuch Time for the doing thereof, as the
doing of the A& requires, and therefore there of Neceflity
there ought to be a mean Time between the Award and the
Performance of the Aé ; but here in the €afe at Bar, imme-
diatelj- by thé Death of the Devifor, Land without any
mean Time imay defcend, and that was the Intent of
‘the Makers of the A& : For as the Devifee fhall have
the two; Parts () immedia.teléf » o the Heit fhall ha;e (&) Co.Livarxb
1 2 ' 15 )
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his third Part immediately, 8 E. 4.91. & 21 E. 3. 27. it
~appears that he who is immediate Heir, excludes all mean

3 ween s Fieirs 5 the fame Law of an immediate Tenant. | .
() Ameagrea = p g againft the Opin. of (2) Wray, Chief Juftice; it wag
afterwards objected in the Exchequer éhamber, That the Sta-
“tateof 34 H.8. hath been conftrued by Equity, againft the
Letter of it. And to that Purpofe a Cafe, Trin. 26 Eliz. in
) Co. Bnr. 662 the Com, Pleas, Ror. 1916. between (b) fve and Stacie was i
o 2,\‘3,1{?‘;’25'. ted, the Effe@ of which Cafe was, That a Man {fcized of
Moo 148, Lands, Part held in Capite, and Part in Socage, made a Feoff.
PROBS ment of the Lands held in Gapite, to the Ufe of himfelf
and his Wife for Life,with divers Remaind. over,and afterw,
(the faid Lands in Capite, being full two Parts) devifed the
Socage Land : It was adjudged that the Devife was void ;
and yet it was faid, it is againft the Letter of the AG. To
which it was anfwered and refolved, That the Reafon of the
faid Cafe was, becaufe it appears by the Words of the faid
A&, That the Stat. gives Authority to one to make Difpofi-
tion, cither by A& executed, orby his Will, of two Parts,
fo that if he hath executed his Authority by A& exe-
cuted of two Parts to the Ufle of his Wife, hehath no
(Gl 858 (¢) Authority by the Statute to make any Devife of the third
o5l Go Part, for by the Conveyance in his Lif'e,‘ he hath executed
a3y Co-Lie - his Power and Authority which the Statute gave him,
paie B and therefore he cannot muke any Devife of the Refidue,
which was applied to prove that he ought to purfue the Au-
- thority which the Statute gave him, ¢Fe. ‘
Another Cafe was cited out of a Reading, That the King
(43 10 Co.85. b. granted certain Lands to one and his Heirs (d) during the
Life of the Grantce by Knight’s Scrvice in Ctz{/iw, and aftex
his Death in Socage, in that Cafe he might devife all that
Land; and yet it was faid, it was againft the Letter
- of the faid A&, for at the Time of the making of his

Will and Day of his Death, he held by Knight's Service,

which Cafe was agreed to be'good Law. = For altho’ the Sta.
tute [peaks ar the Beginning gencrally of Lands held by
K'ts Service, yetthereisa faving of Ward, & to the Lord;
fo that-ieappears-fully by the Letter of the Ad, that there
onght to be fuch'a Tenure by K'ts Service, whereby the Lord
thall have Ward, ¢¥'c. brotherwife it is not any Tenure with-
in the A&: But in the faid Cafe the Lord was not to have any
Wardfhip, becaufe the Tenure determined by his Death, and
¢ —31-?'-58&41505' the Reafon of Wardfhip failed, fiil. thatan () Infant within

o Lite g

a2 11”_.%/};; ¢ converfo, if Land be given to hold in Socage during his Life,

™ and after his Death by Kr's Service, there fhall not be any
Wardthip, becaufe the Tenuve by Knight’s Service begin-
neth in the Son, and the Father during his Life held in
Socage. . . .

And another Cafe was cited out of a Reading alfo, fcil.

78.b.°6 Co.73.b. Age, cannotdo Kr's Service, 'as Littleton faith, fol. 22. ({? So
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A Man () feized of Lands held in Capite, and of other {0 10 Co. B2
Lands held in Socage, devifed the Land in Socage, and after- o
wardsaliened the Land held in Capite bona fide, this Devife
s good for all the Land holden in Socage; which Cafe was
alfo agreed for good Law’ for all the Land 'in Socage, when
no Title of the Wardfhip, &c. doth accrue to the L. in re-

Tpect of other Land. Andit wasobjetted, That if the Statute

of 34 H. 8. fhould not be taken by Equity, then the Statute

might be eafily defrauded: For if a Man held one Acre of -

Land by Ke’sServicein Capite, and 1005 Acres in Socage,and

is diffeifed of the Acre held ‘in chief, and then makes his

Willof all the Land held in Socage, and dies, in that Cafe,

according to the Let, of the A&, the bevi(_‘e will be good for

all the Land in Socage : And thereupon they did inferon thefe
Words,Every Perfon having & fole Eflate in Fee-fimple, &-. kol-

denby Kv's Serv.in chicf, and in that Cafc he had not any Tand

held in chief, either at the Time of the making of his Will,

or at the Time of his Death, but only a Right to the Land, -
and fo out of the Letter of the A&, of which he could not

make any Difpofition or Devife; and yet if that Cafe thould

not be taken by Equity, the whole A& would be 1o lirtle or

no Purpofe ; to which it was anfwered, That the faid Cafe )

was within the Lerter of the faid A&, for the (b) Diffcifee () Ficz. Tleheas

x . Efchoae
in the Judgment of Taw hath the Land to many Pur-i rd. sz Gare:
ofes. ‘ 36. Br.I'vav. fe

. . ;oo K330 Bry knoe
For firft, he hath the Land to forfeit, and therefore if hie Concable 1ae,

be attainted of Treafon or Felony, hefhall forfeir the Land.
2. If hedies withour Heir, the Land fthall efchear to the
Lord, 37 H.6. 1. 4. 6 Fl.7. 9, 4. 32 H.6. 27.a. 2 H.4.13.
- The Diffeifec fhall compel the Lord to (c) avow on ?ﬁm () Antea 23. b
as ?ﬁs very Venant, Lit. Relcafes 106. b And Littleton chere {0 Lit- 268 .
faith, That the Diffeifee is Tenant in Law. 5 Conna 0
4 IE he dies, his Heir within Age, the Lord fhall have
the Wardfhip ; and the Lord fhall have a Writ of
Right of Ward, and the Writ thall fay, Terram illam
tenuit 5 and therewithagrees F. V. B. in Wric of Efcheat () () FNB. 1y,
144. & (¢ ) Lit. Cb;];. Releafrs 107, 4. b. 36 E.3. Garde.to.And (o Lir. Seét 45
fo in Judgment of Law, the Diflcifec had the Land held in o LG
Capite, fo that he cannot devife all his Socage Land. And jjy. ;9;_5‘. it
as tothe Cafe in 4 & 5 Phil. & Mar. Dyer 155, that if Lands Pl el
in (f) London, or Lands which are devifeable by Cuftom, Tatl. i Al
axe held in Capite, yer the whole may be devifed. To thac I & Pally7s:
it was anfwered, That was not by Force of the Statute, bug Mo. 76. bail 28
becaufe the Lands were dcvifable by Caftom before the Sta- Pk f; S
tute, and the Statute is in the affirmative, and doth 1Ot 52, 53 147. Feni.
(f) takeawayany Cuflom: But it was agrced, Thatinche ;;},f;‘_‘if,v',ﬁ}ﬁ'gz,
faid Cafe, the Saving in the A@ gave in fuch Cafe the third N- Bl 30
Part to theKing for Wardhip, &, and yet the Heir thould £,y &1,
be barred by the Cuftom, B And 2t Hniger>
D ~An

e
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And after the Cafe had been argued Twenty one Timeg
Meverally, feil. Pafch. 37 Eliz. Judgment was given according
to the faid Refolutions, againft the Plaintiff. You have -
- (good Reader) many notable Rules and Cafes of Relations
put in this Cafe, whereby you will the better underftand
your Books which treat of Relations, to which I will add one
Cife now lately, fcil. Trin. 37 Eliz. adjudged in the Com.
" (a) Cr.El.ags, mon Pleas, inan Ejeftione firme, berween (a) jmngn,g.r and
447, Qo Lit- - Bragge, where on a Special Verdi& found, the Cafe was
{5t 215> fhortly thus: A Diffeifee made an Indenture purporting a
T 45hs 435 Leafe for Years, and delivered it tp a Stranger off of the
B0 21 Land, as an Efcroul, and commanded him t6 enter on the
‘ land, and to deliver it on the Land, as his Deed, to the
Leffee, which he did accordingly ; it was adjudged it was a
good Leafe. And in that Cafe, o
* 1. This Difference was agreed, when the Perfon at the
firft Delivery hath not Power or Ability in Law to make the
Leafe and Contra&, and before the fecond Delivery he at-
tains to it, there the Leafe or Contra& is void : But when
thePerfon at the firft Delivery hath Power and Ability in
- Law to contrad, butcannor perfed it till an Impediment be
removed, there if the Impediment be remoyed before the fe-
‘cond Delivery, the Contra& is good. As if at the Time
g9Cro.Caruxés. of the firft Delivery the Leffor be an Infant, or Feme (/)
Srso Covert, and at the Time of his fecond Delivery he is of full
el 1. x Benl. Age,or fole,in both thofe Cafes the Deed fliall not bind,forat
&b i Sina. the Time of the firft Delivery he.was not a Perfon who had
an. i Ability in Law to make e Contract : But in the Cafe at Bar,
' the Leflor was able to make a Contrad, as well in refpe@ of
his Perfon, as of his Right and Intereft in the Land, but
was hindred in‘é by the Diffeifin, which being removed be-
, fore the fecond Delivery, the Leafe is goad.
2. Tt was refolved, that to fome Intent, the fecond Deli-
() pyer 57 vl very hath (¢) Relation to the firft Delivery, and to fome
%+ G El a7 not, and yer in Truth, the fecond Delivery hath all its Force
by the firft Delivery ; ‘and the fecond is but an Execution and
Confummation of the firft: And therefore in Cafe of Ne-
ceflity, & ut res magis valeat quam pereat,ic thall have Relation
by Fition to be his Deed 4b initio, by Force of the firft: De-
livery ; and therefore, if atthe Time of the firft Delivery,
the Leflor be 2 Feme Sole, and before the fecond Delivery
‘ {he takes Hufband, or if before the fecond Delivery the dies,
(4) syl () in that Cafe, if the fecond Delivery fhould “not have
] " Relation to this Intent, to make it the Deed of the Leflor
.. abiniiio, but only from the fecond Delivery, the Deed, in
Ced CrEL 4. both Cafes would be (¢) void; and therefore in fuch Cafe
o - for Neceflity, and ut res magis valeat, to thisIntent by Fidion
of Law, it fhall be 2 Dee

)

ab initio, and'yetin Truth it was
2 mie T T et
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not his Deed till the fecond Delivery : But in the Cafeat ‘
Bar, if it fhould have Relation by Fi&ion of Law (#) t0(2) CreJaci 55
the firt Delivery, then that would avoid the Leafe, for
then it would be made by oné who was out of Poffeffion, .
* and as‘one faid (D) fifkio legis iniqne operarnr alicui dammum <13 SO
vebinjuriam s and thierefore to this Intent it fhall not have Rep- go
Relation But Zédoﬁdin%' to the Truth to be a Deed trom the 1y co s, 2
Time of the fecond Delivery, uf rés magis valeat quam pe- Goi. 317
#eat 3 and hereby it appears, thit the Reafors of the Law ., % 3>
(that £ fome Entent the fecond Delivery fhiall have Relation,
. and to other kntent no Relition) is allove, fil. for Necefli-
ty, and ut res magis valeat quam pevests o ~
%. Tt 'was refolved; That as t6 (¢) collateral Ads, there (o) :Roh 410 -
fhall be no Relation at all ; for if thie Obligee do releale be- 5o Heinion
fore the fecond Delivery, fuch ‘Releafe is'void, wide 18 H,Br. non et
6.91. & 27 H. 6.7. #. Note Reader, Thatif in the Cafe of the ™5
Infant after the fecond Delivery, full Age thould make the
Deed good, then it would be in the Power of him to whom
it was delivered, to make it bind or not at his Pleafure :
for if he would deliver it during the Minority, it would not
bind, and if he fhould deliver it after full Age, it thould
bind ; which would be inconvenient that he who to this Pur~
pofe was but a Servant, fhould have (d) lirandi, & nop li-(d)Hard 33.
gandi potefatem. . L
And touching (¢) Wills, whereof you have much good {8 Co I six
Matrer in the faid Cafe of Butler and Baker, my Advice 1o cap. ay. Swinb.
all who have Lands, is, That you take Care by the Advice "
of learned Council, by A& executed, to make Affurances of
your Lands according to your true Intent, in full Healtls
and Memory, to which Affurances you may add fuch Condi-
tions, or Provifoes of Revocation as you pleafe. . For Ifind
great Doubts and Controverfies daily arife oft Dcvifes made
by laft Wills, fometimes in refpedt of Tenures of Lands,
fometimes by Pretences of Revocations, which may be made
eafily by Word ; alfo in refpe&t of obfcure ‘and infenfible.
Words, and repugnant Sentences, the Will being made’in
hafte: And fome pretend that the Tefator, in refpe&t of
‘extream Pain, was not Compos mentis, and divers other swinb. 31,
Scruples and Queftions are moved npon Wills. But if you
pleafe to devife your Lands by Will,
I. Make it by good Advice in your perfe& Memory, and
inform your Council truly of the Eftates and Tenures cf
your Lands, and by God’s Grace the Refolution of the
Judges in this Cafe will be a good Dire&tion to Léarned Coun-
cilto make your Will according to Law, and thereby pre-
vent Queftions and Controverfies. o o
2. It isgood, if your Will concern Inheritance, to make it
T e 4 indented,,
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indented, and to leave one Part with a Friend, left after
your Death it be fuppreffed.

3. Atthe Time of the Publication of the Will, call cre.
dible Witnefles to fubfcribe their Names to it. ,

4 If it may be, let all the Will be written with one ang
the fame Hand, and in one and the fame Parchment or Pa.
per, forfear of Alteration, Addition or Diminution. :

5. Let the Hand and Seal of the Devifor be fet to it.

- 6. If it be in feveral Parts, let his Hand and Seal be put,
.and the Names of the Witnefles fubfcribed to each Part,

7. If therebe any Interlining or Rafure in the Willy let 2
Memorandum be made of it.

8. If you'make any Revocationof your Will, or of any
Part of it, makeit by Writing, by good Advice, for on a Re.
vocation by Word, follow Controverfies, fome of the
Witnefles affirming it to be in one Manner, fome in-anos’
ther Manner, ‘ .

Hill,
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Hill 34 Fiz
In the Kzng’s Bench.

RATCLIEFs Cafe.

L UKE Norton brought an Ejettione firme againft William
4~ Rowland, ona Demife made by Edward Ratcliff, 10 De-
cember 31 Eliz. of the Moiety of a Houfe, Four Hundred
Acres of Land, Forty Acres of Meadow, One Hundred
Acres of Pafture, and Forty Acres of Wood, in #pe and
Braborn, in the County of Kent, &c. And on fpecial Plead-
ing of the A& of 4 &5 Phil. & Mar. cap.8. &c. (a) the (4 co. L83k
- Iflue was, Whether Elizaberh RM% Wife of Ralph Rat-Cr. Car. 465,
cliff, had the Cuftody of Martha, Wite of the (aid Edward e e,
- Racliff the Leflor, at the Time of the Contra& and Mar-
riage between the faid Edward and Muartha; for if the
{aid Elizabeth then had the Cuftody of thefaid Martha with-
in the fuid A&, then by the Pretence of the Defendant,
Myriha by Force of the faid A&, had loft the Inheritance of
the faid Lands, and then Judgment ought tobe givenagainft
the Plaintiff.  And on the faid Iffue the Jurors gave a {pecial
Verdi& to this Effe& : William Wilcocks Efquire took to Wife
Elizabeth Edolf, Daughter and Heir apparent of Fobn Edolf,
and Alice his Vz/'ife, which William W:%cocés had Iffue on the
Body of the faid Elizabeh, Jobn, Elizabeth, and the faid
-Martha : And afterwards, fol. wltimo Martii 16 Eliz. Wil-
" liam Wilcocks, by his Willin Writing, devifed and appoint-
- ed the Order, Cuftody, Education and Government of the
{aid Fobn his Son, and of thefaid Elizabeth and Murtha his
Dapghters, to the faid Fobn Edlf and Alice his Wife, du- ‘
rante vitg eorundem Jobannis & Alicie,and died. After whofe
Death, the faid Elizabeth, the Reli® of the faid Willians
Wilcocks; took to Hufband the faid Ralph Ratcliff; and after
wards fobn Edolf died, and that the faid Alice was feized of
the faid Tenements in Fee,and held them in Soc, and 26 Eg'z

"
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by her Will in Writing, devifed the Tenements aforefaid,
to the faid Fobn Wilcocks in Tail, the Remainder to the faid
Elizabeth and Martbz, Daughters of the faid Willians Wij.
cocks, and to the Heirs of their two Bodies begotten, by
equal Portions, equallyto be divided, the Remainder tothe
{aid Elizabeth the Mother, Daughter and Heir apparent of

- the faid Alice, and to her Heirs. And afterwards, Anno

26 FEliz. thefaid Alice died,and afterwards the faid Fohn Wil.
cocks, 1 Auguft 28 Eliz. died without Iffue; and that the
faid Elizabeth, Daughter of the faid William Wilsocks,10 Fuly
28 Eliz. took to Huilband William Androwes, by Force
whereof the faid William and Elizabeth his Wife, and the
faid Martha, did enter into the Tenements aforefaid, and

 were therefore feized accordingly; and afterwards the faid

Martha, 8 Ottober, 29 Eliz. then dwelling in the Houfe of
the faid Ralph Ratcliff, at Hicham in the County of Herr.

* ford, with the faid Ralph, and Eliz. his Wife, and then

being above the Age of Fourteen Years, and within the
Age of Sixteen Years, with the Confent and Good-will of
the faid Ralgh Ratchiff, voluntarily and of her good Ac-
cord, between the 2d Hour of the fame Day, before Noon,

- departed from the Houfe of the faid Ralph Rateliffe, for the

Space of ‘Eight Miles, to Bramfield in the faid County of
Heriford, where at the Twefth Hour of the fame Day, (he
was efpoufed and married to the faid Edwaerd Rateliff ; and
that the faid Edward Ratcliff entred, and made the Leafe
to the Plaintiff] prous, @'c.  But whether upon the wliole
Matter, the faid Elizabeth Ratoliff had the Ceftody and Go-
vernance of ‘the faid Adariha at the Timeof the Contrag&and
Marriage aforefaid, or not, the Jurors pray the Advice of
the Court. And it was'ananimoufly agreed by Sir Chriffio-
fher Wrap, C.J. and the whole Court. Fhat the faid Elz.
had the éwﬁody and Govermance of the faid Adartha at the
Timeof the faid Contra& and Marriage, within the Intent
and Meaningof the faid A&. And in this Cafe fix Points
were unanimoully refolved by the whole Court.

1. That there were two manner 6f Cuffodies or Guardian-
thips, one by the Common Law, the other by the Statute ;
and alfo.that at the Common Law there are four mmnnerof’
Guardians, foil, Guasdian in Kt's Service, Guardianin Socage,
Guardiam 11 Nature, 'and Guardianin Narture. The firfttwo
and the laft are fully defcribed in our Books: But as to Guard,
in Natore, great Contsoverfy was betwixt thofe who have
argued inthisCafe at Bar, and all rofe through the ill Un-
derflanding of our Books on both Sides. For fome held that
the Father only fhould have the Cuftedy of his Sen and
Heir apparent within Age, apd’ not the Mother ner the
Grandfather, nor any other -Anceffor, fheuld have any

Cuftody of his Heir apparent : Alfo that the Father fhould

not have the Wardfhip of his Dapghter and Heir apparent ;
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for according to them, it ought to be fuch an Heir ¥s ought
to continne Heir and fole Heir apparent, and that a (2) () Moor 753
Daughter is not, for a Son may be born, and then the Daugh- 2 And: 7.
teris not Meir, or another Daughter may be born, and then
theis not fole Heir. As if Lands in Borough Englifh be
held by Knight’s Service, the Father thall not have the
Cuftody of his younger Son, beraufe he may have a younger
Son, no more than the (b) younger Son can endow his Wife Q) ooz 2
of Land in Borough Englith, cx 4ffenfu patris, for he ought 3
in fuch Cafe to be Heir apparent, who in Judgment of Law
fhall continue Heir apparent, and not Heir apparent who
by Accident is Heir, and by (c) Accident may not be(e)cr.Corgz, -
Heir; And in refpe the fole Caufe which gives the
Wardihip in the one Cafe, and. enahles the Heirs to make the
Endowment in the other Cale is, becaufe he is Heir appa-
rent, the fame fhall be intended in Law (which abhors In-
certainty) of a certain and perdurable Heir apparent : And
they relied principally on the Words of Littletsn (d) in his () Co. Li§,
Chapter of Knight’s Service, who fpeaks only of Father and iss
Son in fuch Cafe, and not of Daughter, or any other Heir :
And on the other Side, it was affirmed, That the Father :
fhould have the Wardfhip not only of his Son and his (¢) () co. Lir. 2
Daughter alfo, as it isagreed 8 E.2. Trefpafs 235. 31 E. 1.® 6Co-22 2.1
Garde. 1?4. & F.N. B. 143. 0. But alfo every Anceftor, Male
or Female, fhould have the Wardfhip of his Heir apparent,
Male or F‘emale; andall this, it was faid, appears not on-
ly by the Regifter of Writs, on which () Foundation ) co. Litysbe
%as Juftice Fitzherbert inhis Prefaceto his Book called Natyrs
revium {2ith) the whole Law depends, but alfoin our Boaks,
by ﬂfa }udgmegts and pr)uignsdof the Sa;ge?[ a.x}d Judges of
the Law, 32 E. 3. tis. (g) Garde 32. in Trefpafs, Cuare ¥. " I
(h) con féngzmmf o bar(}gdem- (the sP-laiutiﬁ") fuju.? 5,,,,;,@21 T e
um ad ipfum pertinet, tali loco. rapsit & abduxit contra pacem.
1 E. 3. Barre 2?7. And (i) 31 F. 3. Brief 327. The (i) et
other, althoughihe had no Land, brought a Writ of Ra-jHiioorm®
vithment of Ward of ¥. her eldeft Son and Heir ravithed,
againft the Grandfather of ¥. who had Land whth might
~ defcend to % And it was faid, That where ir was ob-
jeGted, that the Father fhould not have the Wardthip of his
aughter and Heir apparent, becaufe peradventure fhe might
not conginue Heir, or at leaft fole Heir: The fame Reafon
may beobjedted againft the Wardfhip of his eldeft Son, for
eradventure he will not remain Heir apparent, for if the
Eather be (k) attainted of Felony or Treafon, in fuch Cafe gy, 1ie gy,
his Sonis siot his Heir apparent, and then the Lord of whom .
the Land is held fhall have the Wardfhip of the fonin the faid
Cafe that Littleton puts : For then the Son is not Heir appa-
rent to the Father, and therefore the Father fhall not have
the Wardfh. of him, and by Confequence the L. fhall haye ir;

for
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for itappears by Littleton, and all the Books, That he ought

to be his Heir apparent : And the Court refolved, That both

Sideshad erred by miftaking the true Senfe of the Books -

: for it is true, that every Anceflor, Male or Female, thall

' iu) Co.Lit.84-have Trefpafs, or a Writ of (2) Ravifhment of Ward,
. ~againft any Stranger, who of his own Wrong ravifhes the
Heir apparent of any Perfon, be the Heir Male or Female,

and the Writ thall fay, Cujus maritaginm ad ipfum pertiner

and the Law in that hath great Reafon, for whereas in Trutd
¢$)Co.Linssh the whole Eftate of the Ancefor, and the (§) eftablifhing
of his Inheritance, principally confifts in providing of 2

fuitable Marriage for his Heir apparent, the Law therefore -

gives him a Remedy againft him who wrongfully deprives

him by their tortious Ravifhment of the Means-to accom-

plithit : And therefore it isnot material of what Age the

, ‘Heirapparent in fuch Cafe is, as appears by the faid Book,

€336z in (¢) 32 E. g but fuch A&ion lieth not againft the (1)

zaid- 2. haxes Guardian in Chivalry by any Anceftor, but only for the Fa-

5 Go. Licssb. ther, and for him the Acion lieth againft the Lord of whom

Land is held by Knight's Service, where his Son and Heir ap.

(e} Lit. Sect. 114. Parent is raviihed‘ by him, as appears by (e¢) Littleton, and
¥rgard ss- Be18 B. 3.25. 30 E.3.17. 29 E.3. 7& 119. And the Book

gard. 23. Co. in o E. 4.83. . That a Wom, thall not have a Ravilhment

%k.x4.‘t’>. E-N-of Ward-of her Danghter and Heir apparent taken and

* 143 0o ravithed, istobe intended againft the Guardian in Chivalry,

and on this Difference the faid Books are well reconciled ;
But as to the Cafe of the Daughter and Heir apparent,
the Court gave no Refolution': 8o in this Cafe, the Court
refolved, That the Mother could not be Guardian in'Socage,
if the Land had defcended to the Daughter, nor for Nur-
ture, becaufe the Daughter was above the Age of Fourteen
Years; but the Common Law gave her Remedy againft
every Stranger who took and ravithed her of his own Wrong
~ asis aforefaid. ‘ ~ ‘ '

o 2. It wasrefolved, That in this Cafe the Mother had the
1&sP.&M.  Cuftody of the faid Martha within the Provifion of the
e b faid A& ; for now the faid A& hath ordained two Sorts of

new Cuftodies, f¢il. by-Reafon of Nature, and by Affigna.

tion : ByReafon of Nature the Father, and after the Death

of the Father the Mother, having the Governance of fuch

Daughter by Affignation made by the Father, either by his

~'Will, or byany A& in his Life : And to this Purpofe three
Branches of the faid A& were confidered: The firft Branch

doth prohibit the taking of any Damfel under the Ageof

Sixteen Years out of the Poffeflion, Cuftody and Governance,

.and againft the Will of the Father, or of fuch Perfon to whom
her Fath. by his Will, or by any A& in his Life, thall devife,

affign,or give the Order,Cuftody,Educat, or quegga,nce’h% he!l:x’

o - 777 which
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which firft Branch contains only a Prohibition ; but it is
 thereby proved, that' the Father may appoint the Cuftody

of any of his Daughters under the Age of Sixteen Years,
by his Will, or by any A& in his Life, to this Purpofe on-
ly, that he who takes fuch Damfel out of fuch Cuftody,
fhall incur the Penalty of this A& The fecond Branch
doth infli& a Punifhment by Fine and Imprifonment, onhim
who takes fuch Damfel unmarried, out of the Poffeffion
and againft the Will of the Father and Mother, or of fuch
Perfon who then fhall have by any lawful Means, the Order,
Cuftody, @c. of fuch Damfel, And it was agreed, That thefe
Words (Father and Mother) fhould be underftod Father or
Mother, ‘after the Death of the Father, which is well ex-
pounded by the fubfequent Claufe. The third Branch on
which this Cafe depended, impofes the Punifhment "and
Forfeiture, as well on him who takes fuch Damfel and de-
flours her, either againft the Will, or withour the Know-
~ ledge of rthe Father, if he be alive, or of the Mother ha-
ving the Cuftody of {uch Damfel,( contra&ts Matrimony with
her; as on the Damfel if the exceeds the Age of T'welve
Years, if fhe affents to fuch Contra&, by Forfeiture of her
Land during her Life: Note this latter Branch extends only
to the Cuftody of the Father and Mother having the Cuftody
of her, that is to fay, If the Father had not difpofed the
Cuftody of her to others; and it extends to him who takes
any Damfel, altho’ fhe were not Hejr, or Heir apparent, and
altho’ fhe departs with her own Affent after the Age of 12
Years, for which the Common Law gave no Remedy: And
it is to be obferved, That the Claufe which gives Forfeiture
to fuch Damfel which confents, refers only to the third
Branch, and not to the firft or fecond ; To that forafmuch as
the Father in this Cafe on the Matter, had not difpofed of the
Cuftody of the Daughter, the Daughter was in the Cuftody
and Governance of the Mother within the Provifion of this
A ; and alfo fhe was at the Time of the faid taking, Heir
apparent to the faid Elivabeth. : ‘

3. It was refolved, That the Affent of Ralph Ratcliff the
Hufband wasnot material, for the Statute hath annexed the co. Lic, 855
Cuftody to the Perfon of the Mother Fure nature, which is Br- gard-¢. Br.
infeparable, and cannot by the Marsriage be transferred to g Co. 1ab, s be
the Hufband, but remains after the Marriage only in the calelits Cake,
Mother ; for as it is agreed in g3 H. 6. 55. b the Fatherwho o
hath the Wardfhip of his Son and Heir apparent Jare nature,
cannot forfeit it by Outlawry, ncither fhall his Execntors or
Adminiftrators have fuch Wardthip: And it was faid, if
there be Lord and Feme Tenant by Knight’s Service, and
the Tenant makes a Leafe for Life, and afterwards the
Lord and Temant jntermarry, and bave Ifue berween

, B ST themy
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fhall be granted ; and there it is faid, Quod pueri fynt de

Janguine parentum, [id pater & mater non funt de anguine

eroruns, and that 1s the Reafon that no Land can (2) de-(a) Lit. se&. 30
fcend from the Son to the Father or Mother, but fhall ra- 57 F'5is%: ..
ther efcheat to the Lord, becaufe the Father or Mother is
not of the Blood of theirSon. Againft which it ;was argu-
ed, That the Mother fhould take Advant. of this Forfeiture. .

" And the faid Book of (%) 5 E. 6. was utterly denied to be (5) Br. Admini-
Law, and that it had oftentimes been refolved againit it, fzil, fiaionsr. o
That Adminiftration may be granted of the Goods of the = >
Son or Daughter, to the Father or Mother, as to the next
of Blood ; and that is well proved by Littleton in his fich

- Chapter of his Book, where itappears, that if there be Fa- |
ther, Uncle and Son, and the Son dies, that the Uncle fhall
be Heir to the Son, and not the Father, and yet the (¢) () Lit.sea 32
Father is more near of Blood, which are Littleton’s Words, Co. Lit. 0. br
which as was faid, decide the Point now in Queftion. And
on the Words of Littleton it was conclued, Thatin the fame
Cafe of Father, Uncle and Son, if a Leafe be made ro the
Son, the Remainder to the next of his Blood, that the Fa-
ther in Cafe of Purchafe, fhall have the (d) Remaind. for by (4) Co.Litsobe
the Judgment of Littleton he is the next of Blood. And al-
though in every Art and Science there axe principia ¢ pofu-
lata, of which it is faid, Aluore ne quefveris, & prin-
cipia probant, & nop probantur, becaufe every Proof ought
to be by a more high and fupreme Caufe, and nothing can .
be more high and fupreme than the Principals (¢) themfelves, ¢e) . n. Bpraf.
and therefore ought to be approved, becaufe they cannot be Infloxr.a
proved. And Littleton faith, that it is a Maxim in Law,

That an Inheritance may lineally defcend, aud not afcend ;

and that appears by Glanvile, who wrote in the Time of -

H. 2. lib.y. cap. 1. fol. 44.b. () Quelibet bareditas, natu=(§)Co. Livaral
raliter quidem al beredes bareduabiliter defiendit, nunquam

autem naturaliter afeendit = And by Bratlon alfo, who wrote

in the Time of Hen. 3. lib. 2. cap. 29. (g) Difendit itaque (¢)Colitasias

jus quafi pondevofum  quod cadens: deorfum relta linca wvel
sranfverfali, € nunquam reafcendit ca via, qua defeendit
poff mortem antecclorum.  And  therewith agrees Britton,
who wrote in thelime of E. 1. c/gr. tig. de Succeffione. Yet
becaufe the Common Law doth differ in this Point from
the Civil Law, thefe Reafons of this Principal of the Com-
mon Law were, alledyed, /7. That in this Point, as almoft.
in all others, the Common Law was grounded on the Law
of God, which was faid, was ceufa caufarum, asappears in
the 27th Chap. of (h) Numbers, where the Cafe which was (4) Co. Lirzea
in Judgment beforc Mofes was, That Selphaad had Iffne NoY 36x
five Daughters, and having divers Brothers, died, to whom,
his Inheritance fhould defcend was the Queft. the Daughters

” : ~ claming
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<laiming it jure propinquitatis, as their Birthright; and next
Heirs to their Fath.; the Brothers claiming it as Heirs Male
Jure honoris, to celebrateand continue the Name of their An-
ceftors: And this Cafe feemed of great Difficulty to Mofes,
and therefore, for the deciding of that Queftion, Aufes cona
fulted with God, Tor the Text faith, Resulitque Mofes coufams
. €arum ad judiciums Domini, qui dixit ad eum, juflam rem poffu-
dant filie Salphasd. Da cis poffeffionem inter cognatos patris
fuiy @ eiin bereditatem fuccedunt : Ad filios autem Ifracl lo-
queris hac : Homo cum mortuns fuerit abfque filio, ad filiam efus
tranfibit hareditas, f filiam non babucrit, habebit fucceffores ﬁ"z_
#res fuos, quod £ fratres non fuerint, dabitis hereditat’ fratrie
bus patris ejus, fin autem nec patruos habuerit, dabitur hére
ditas bis qui ei proximi funt, eritque hoc filiis Ifrael fenllum loge
- perpetua, fiewt pracepit Dominus Mof By which general
Law (which extends not only to the faid particular Cafe
but to all other Inheritances, to all Perfons, and atall Times
it appears that the Father himfelf, and all lineal Afcenfion,
is excluded. g - '
- Another Reafon of the faid Principal was alledged, for
avoiding of Confufion in Cafe of Defcents, if not only
lincal and collateral Defcent fhould be allowed, but lineal
Afcenfion alfo, whichis one of the Caufes of fuch Diverfity
of Opinions in Cafes of Defcents in-the Civil Law, and
the contr. is one of the Caufes of the Certainty of the Rules
of the Common Law in Cafe of Defcents and Inheritance,
being pondrofum quoddam, as Bration faid, jure nature dea
- feendity and mot afcendit, for vmne grave fertur deorfum,
And it was faid at the-Bar, If in this Cafe he in the Rever.
fion had been Brother of the half Blood to the Daughter that
confented, @z, he might enter as grmimm de fanguine, and
yet he could not inherit Lands in Fee-fimple, as Heir to his
Sifter in fuch Cafe, in which Point alfo the Common Law
doth differ from the Civil Law ; for by the Common Law
€atin se&8. of England, if a common Perfon hath () Iffue 2 Son and
Co. it 14> 5 Danghter by one Venter, and a Son by another Venter,
and dies feized of Lands in Fee-fimple, and the elder Son
enters into the Land, and dies without Iffue, the Sifter of
the whole Blood fhall inherit te him, and not the Brother
of the half Blood. And that was the ancient Common
Law of this Land, and always continued, as appears by
Glanvil, lib. 7. cap.x. Braéton, lib. 2, cap. 30. and by Brits
ton, cap. 119, S ‘
~ And the Reafon of the Common Law is notable, and
may be collected by the faid ancient Authors of the Law,
(4) CoLinxob, that every one who is Heir to anoth. aut ¢ff heres jure (b) frq»- ’
‘ - prietatis as the eldeft Son, whoalone fhall inherit before all his
e TR S R O R P Brothers,
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Brothers, 4ut jure (a) rcprefentationis, as wheré the eldeft turobs
. Son dies’in th'z: Life o)f hjibs 1"£ather, hi’s Iffue fhail inherit be= (4)Co Livsob
fore the younger Son ; for altho™the youngeft Son is magis
propinquus, yet Fure reprafentationis, the 1ffue of the eldeft
Son fhall inherit, for he reprefents the Perfon of his Father,
and, as Bratton faith, Fus proprictatis which his Father had »
by éirtl:-right defcends to him, aut jure propinguitatis, (b)) Co Lintoib,
as propingmus excludis remotum, € remotus remoliorem s ant
Jure fanguinis, and by Force thereof, in the faid Cafe, the
Daughter thall inherit before the Son, and that for divers
Caufes ; In as muchas the Blood which is betwixt every Heir
and his Anceftor makes him Heir, for without Blood none
can inherit : And therefore it is great Reafon, that he *who
hath full and whole Blood, fhould inherit before' another
who hath but a Part of the Blood of his Anceftor, for ordine
natura, totum prafertur unicuique parti, And therefore Bratton
Jaith, Qwod propter jus fanguinis (¢) duplicatum, tam ex parte (c) Co.Linrgan
patris, quam ex parte matris, dicttur hares propinquior foror,
gxam rater de alie wxore. ~ And Britton faith, That the
ight of Blood in this Cafe caufes the Female to foreclofe
the Male. ,
2. As none can be begotten but of a Father and Mother,
and ought to have in him two Bloods, that is to fay, the
Blood of his Father and the Blood of his Mother ; thefe
Bloods commixt in him by lawful Marriage, conftitute and ‘
make him (d) Heir ; fo that none can be Heir to any, unlefs (4 Co.Linzs.1,
he hath in him both the Bloods of him to whom he will
- make himfelf Heir, and therefore the Heir of the half Blood
cannot inherit, becaufe he wants one of the Bloods which
fhould make him heritable, as Ariffotle lib: Topicoram 5 Purte
quacunque intigrante fublata, tollitur totum, quod verum ff f
a:c?ﬁia: partem inregrantem pro parte neceffaria @ Asin this
Cafe, the Blood of the Father and of the Mother are but
one inheritable Blood, and both are neceflary to the Procrea-
tion of an Heir, and therefore deficients uno, non potcft effe
heres. And on this Reafon it feems to Britton, cap. 5. if a
Man be attainted of Felony by Judgment, that thé Heirs be-
gotten after the Attainder, are excluded of all Manner of
Succeffion of Heritage, as well on the Part of the (¢) Mother ¢, ) co:tin 1.
as on the Part of the Father ; and the Reafon thereof was, 2 5us o Jeuks
that the Son begotten after the Judgment had not two heri- ’
table Bloods in him j for, at the Time of the Begerting of
him, the Bleood of the i‘athcr was corrupted ; for ex Jca
profo _parente, leprofus generatur filius 3 and when the Fas
ther is attainted of Felony, the %?Od in Relpe&t of Whlﬁl
¢
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he fhould be heritable being corrupted, the Son, as feem’d
to him, had but half Blood ; that is to fay, the Blood of
the Mother in him uncorrupted ; and therefore he held,
that fuch Son fhould not inherit to his Mother. And with
him agrees Bratton, lib. 3. cap. 13. Non valebit felonis genc-
ratio, nec ad hereditutems paternam, vel maternam 5 Si autem
ante feloniam gencrationem fecerit, talis generatis fuccedit in
hareditatem pairis, vel matris, & quo_non fuerit feloniz perpe-
trata 3 becaufe at the Time of his Birth he had two lawful
Bloods commixt in him, which cannot be corrupted by
the fubfequent Attainder, but only as to him who of-
tended. ' ,

The third Reafon was for avoiding of Confufion ; for if
as well the half Blood as the whole Blood fhould be equal-
ly heritable, then in many Cafes Confufion and Incertainty
will enfue who fhould be the next Heir ; and if a Man
would advance any that is of half Blood to him, he
might eafily convey fome of his Inheritance to him at his
Pleafurc ; And therefore it was concluded, that the Com-
mon Law, which prefers the whole Blood before the half

~ Blood, was grounded on greater Reafon than the Civil Law .
in this Point : Aur jurc foe ratione doni, and in that the Com,
Law doth admic the half Blood to inherit. As if a Man
makes a Gift to onc and his Heirs of his Body, and he hath
Iffue a Son and a Daughter by one wenter, and a Son by ano-
ther wenter, and the Father dies, and the elder Son enters
and dies, the younger Son fhall inherit per formam doni, for
he claims as Heir of the Body of the Donee, and not general-
) ly as Heir to his Brother, and this is the Reafon that Littleton
o b f?f‘;fg"faith, (a) Unod poffeffio. fratris de_feodo fimplici facit forro-
: rem effe haredems > In which Rule every Word is to be
obferv’d, ‘

“1. Thatthe Brother ought to be in acual Poffeffion of the
¢4 )rorLic. 5. Fee and Frechold, either by his own A&, (b) or by the aétual
2.0 Kelwitoas Poffeflion of another, but if neither by his own A&, nor by

the Vofleflion of another, he gains more than defcends to

him, the Brother of the half Blood fhall inherit; And

£e) Co.Lin1s.bs therefore it Land, Rent, (¢) Advowfon, &c. defcends to
1 Hewezse the elder Brother, and he dies before any Entry by him
made into the Land, orreccive the Rent, or prefent to the

- Church, theyounger Brother fhall inherit: And the Reafon

thereof is,that of all Hereditam’s in Poffeffi. he who claims fuch

' : .  Hereditas
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Hereditaments as Heir, ought to make himfelf Heir to him
who was laft actually feifed, as it is held 11 FL 4. 11. 10 Af:
27. 34 Afl. 10. 19 E. 2. Quare imp. 177. 45 E. 3.13. and
Littleton, cap. 1. For if there be Father, Unkle, and Son; Co. Lit 1. b
and the Son purchafes Land and dies without Iffue, and the
Land defcends to the Unkle, if the Unkle dies before En-
try, the Land fhall not defeend to the Fathier, for then he
ought to make himfelf Heir to him who was laft adually
feifed, and that was the Son ; and therefore Littletom faith
infuch Cafe, If the Unkle enter, &. then the FatHer thall
~ have the Land as Heir to the Unkle; And in this Cafe the
Father was laft aftually feifed, and the Sifter cannot claim
the Land as Heir to the Father, for the younger Son is Heir
Yo him : Bur if the elder Son enters, and by his own A%
hath . gained the actual Poffeffion, or if the Lands were leafed
for Years, orin the Hands of a Guardian, and the Leffee or Co. Lit. 15: bs
Guardian poffefs the Land, there the Pofleflion of the Lefice
or Guardian doth veft the attual Fee and Frechold in the
elder Brother, and in fuch Cafe the Sifter fhall inlierit as
Heir to her Brother, who was laft atually feifed : But of
a Reverfion, or 2 Remainder expe@ant on an Eftate for
Life or in Tail, there he who clainis the Reverfion as Heir;
ought to make himfelf Heir to him who made the Gift, or
Lcafe,if the Reverfion or Remainder defcend from him : Or
if a Man purchafe fuch Reverfion ot Remainder, he who
claims as H'eicxi oﬁght to make himfelf Heir t;_ the ﬁzﬁ Co Lit 12,4
Purchifor ; and all thisappears, 24 E. 3.24. 37 Aff- 4. 40 E.
3. 9. 42 E. 3. 10. 45 E. 3. Releafes 28.3 4;(]3? 3. 12‘.&7 H.s,
3¢ 4. 8 Af. 6'.35 A2 s Ecq.7: 3H.7. 2 40 AT 6.
21 H.7.33. And by thefe Rules (good Reader) you will
‘well underfland your Books, and the true Reafon of them ;
and by that which hath been faid it appears, That if the
King, by his Letters Patents, create one a Baron, and gives
. the i%nity to him and his Heits, and he hath ffue a Son
and a Daughter by one wenter; and a Son by another, and
dies, and afterwards the elder Son dies without e, in
this Cafe the Dignity {hall defcénd to the younger, for it Cro: Cur. 6ot
cannot be faid that the elder Son was in Poffeflion of the ‘
‘Dignity, no more than of his Blood, for the Dignity is in=
herent to his Blood, and neither by his own A& nor by the
A& of any other doth he gain more adual Poffeflion (if it
may be fo termed) than by the Law defcended to him; and
then the younger Brother fhall make himfelf Heir to his -
~ Fathet, and ot to his Brother, fo that this Word - #0ffeffin ) Co: Lins xg: by
which is but gedis pofiio, extends only to Things of which a
Man by his Entry or other At may get the a&ual Poffeflion.
2. Littleton faith, Poffefio fratris de feodo fimplici, and thefe
Words, feodum fimples, exc ude%ﬁate Tail. '
' 2

Co, Lirs 15. ba'

Co. Lit. 254 b

-
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. 3. ¥acit fororem haredem, by which is implied, that in this
Cale, foror ¢f heres fuftws, and that the Law without an
 Adt doth not make the Sifter Heir ; but the younger Brother
1is after the Death of the elder Brother heres natus to his Fa-
ther. But the A& by which the elder Brother gains a&ual
“ Yofleflion facit fororens baredem, fo that when the elder Son
hath not adual Poffeflion, or if it be fuch an Inheritance of
which an a&ual Pofleflion can’t be gain’d per pedis pofitionens,
_or by fome other A&; itfhall by Law defcend to the Brother
of the half Blood ; And fo it was concluded by the Plain-
tiff’s Counfel, That the Father, or Mother, or Brother of
the half Blood, might be next of Blood within the Purview
- of the faid Aé&; and that in this Cafe it appears by the
Verdi&, that the Mother and not the other Sifter ought to
take Advantage of this Forfeiture : But the Court refolv’d,
-that the faid Points on the Statute who fhould be next of
Blood to enter for the Forfeiture; could not come in Judg-
ment in this Cafe, becaufe the Iffue was join’d upon a colla-
teral Point, fvil. Whether Elizabeth the Mother had the
Cuftody of the faid Martha, at the Time of the faid Con-
traét ; and therefore all the other Matter concerning the
Forfeiture, and who fhould take Benefit thereof, was. out
of the Iffue; and the finding of the Jury (as to that) was
without Warrant and not material :" And for this Caufe,
altho’ in Truth the Plaintiff, as it here appears, had goo
Right againft the Defendant, yet for as much as the Iffue
was found againft him, Judgment was given that the Plain-
uff, Nibil capiat per billam. :

Coke and others were of Counfel with the Plaintiff, and

Godfrey and others with the Defendant.

Mich.



Panrt IIL.

Mich. 34 & 35 Eliz.

In the ‘}Kiﬂig’.r Bench.

o

BOYTON’s Cafe.

Tﬂms Boyton, Clerk, Parfon of Heffet in Sufolk, brought v s

an Audita quercle againft William Andrews and Lewis

- Symp{on, {euing forth how the Defendants in the King’s
Bench had rmer.’d againft the Plaintiff 50/, Debt and
Damages,and thes after the Judgment, feil. 2 3‘::11':1, 1 Eliz. at

Bury St. Edmunds, ¥ the County of ‘Suffsl4,” within the Li-

berty and Franchife of Sir Roger Townfbend, Knight, and
William Dixe, Elq; by Firdey and Dy, Virtute cajufdam war-
ranti nuper anteq ezj’dc'm Iﬂ’nd)&z.r Rogero o wilr fa&’ Vil
tute cujufdam warranti eifdensRoger & Will’ per Philippum

Tilney Armig’ tunc Vicecom’ pradic® Cows® Suff. fub figill officit

Jui confelt's de & [uper quoddam brewy de capras ad [atisfa-

ciendum  prafat’ Willielmo Andrews € Lodovico Sympfon de

debit’ & dumnis pred, ad profecutionem ipfus Will” Andrews
¢ Lodovic’ 4 prad’ curia nofira coram nobis emsanen’, & Vic
pradit Suff. nuger dirett’, &c. the faid Thomac Boyton was
taken and arrefted in Execution, ’till the faid Rgeer and
William Dixe, the faid Thomas Boyton at Lawmbeth itt the

County of Surrep, the faid Debt and Damages not fatisfiedy.

extra jprifomzm pradift’ evadere & ad largum quo woluit ire

permiferunt.  The Defendants pleaded, That the faid Roger

and William Dixe, non permiferunt eundem Tho. Boyton extra
prifoinam pred evadere, & ad largum ire quo voluit, modo &'

(c;wha prout, @c. And thereupon the Jury gave a fpecial

erdi& to this Effe& ; That the Plaintiff was in Execution

grout, @, and that the faid Roger and William Dixe, Bayli.lz'g_

F3
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of the faid Franchife sdduxerunt him to Weftminfter within
the County of Middlefex, die Luna ante retorn’ brevis de
Capias ad [wisfaciend’, (the Day of the Return being die Lung
Foff craftin’ animarum) {o that the Bayliffs miftook the Day of
the Return; and that the faid Bayliffs, in the Interim, be-
fore the Return'of the Writ, at the Requeft of the Plaintiff,
carry’d him to Lumbeth within the County of Swry ; which
Town of Lambeth is next adjoining to Wefminfler, bur out
of the Way, and not in the Way from the County of Seef-
folk toWeftminfler. And that at the Return of the faid Writ
the Bayliffs did deliver the faid Boyton to the Prifon of the
King’s Bench by Virtue of the faid Writ; And that the
Plaintiff, from the Time of the Arreft, until the Return of
the faid Writ and Delivery of him to the Prifon aforefaid,
did remain and continue with the Bayliffs by Virtue or Co-
Iout of their Warrant. And whether on the whole Matter
the Plaintiff were at large and out of Prifon was the Quefiion:
And Judgment was given againft the Plaintift'; And in this
Cafe thefe Points were unanimoutly refolv’d by the Court,
*_Firft, itwas obje&ted, That the Command of the Wrir of
Cupias ad fucienduwm was, to have the Body of the Plaintiff
at the Court of King's Bench, which then was at Weflminfler';
and for as much as they carried the Prifoner beyond Wefimin-
Ser, that is to fay, to Lambeth in another County, which was
-mot warranted by the Writ, it muft of Neceffisy be an Efcape:
For the Writ gave them Authority to bring him to Weftmin-
Jfer, for there was the King's Bench ; and therefore, when
they ‘carry him farther, to Lambeth, in another County, it
ds without Warrant, and by Confequence an Efcape ; For
- the Bayliffs could not have the Cuftody of him thexe as Bay-
~ liffs of the Franchife, for that was out of ‘the Franchife ;
‘and by Force of ‘the Wijt they could not have the Caftod
of him, becaufe they have not purfued the Writ ; and if the
Bayliffs fhould be fisffered to carry him to Lambeth, by the
fame Reafon'they 'may carry him' to Zork, or to any other
remote Part gt the Realm at their Pleafure. o
Secondly, it was faid, That in as much as the Writ,
“which s their Warrant, was to have his Body at the Court
of &iug's Bench' fucH a Day, they ought to bring the Body
the ufual Way to Wefminfier where the King’s Bench then
was, for {6 ‘much is implied by the 'Writ ; and therefore the
‘carrying of His Body to Lambeth, in ancther County, was
without Wartant,’ and by Confequence an Efcape, and the
"Plaintiff theréby out of ;’theif'Cﬁgddy; ERAR '
. Towhich it was anfwer'd, and refdlvid b the Court, That,
firft, there was'a Difference between 'the%uﬁody of one in
Execution waithin the F ranchife or County whete the comsy
mon Goal is, or the Office of the Sh‘eriﬂ'y or Bayliffs. ex-
tends, and where the Sheriff or Bayliff hath the Cuftody.

gf
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of one in Execution outof their Franchife or ‘County, as
in the Cafe at Bar by Force of a Writ : For if the Sheriff
or Bayliff of a Liberty affent that one who is in (%) Exe- (#] 1 Rolls fos.
cution and under his Cuftody go out of the Goal for a Time S e
and then to return, altho’ he return at the Time, yet itis anCar she
Efcape. Soif the Sheriff, @ . fuffer him to go’ by Bail or
(b) Bafton, for the Sheriff, or Bayliff ought to keep him () 1 Rolls gos.
m (¢) falve & arfla cuffodia : And the Statute of Wy 2,700 3e:b. )
cap. 11. faith, Quod carceri manucipentur in (d) ferris, {0 as o e
the Sheriff may keep them who arein Execution in Fetters g her Lio.
and Trons, to the End they may the fooner fatisfy their iulkcx:vz.'zs;ﬁ.ml'
Creditors. And with that agrees a Refolution, T7in. 24. 3 Benl. plaé.
H. 8. by the Advice of Fitz Fames and (e) Norwich, C. Juftices (:)nﬁ;lrldf&}cl: >
' K b] 2 7o
and Fitzherbert and Spilman Juftices, that by the Lawy thofe 2 14 "if‘f,ﬁf""
who are in Execution fhall not go at their Liberty within sher. 146, Cre

Car. 466..Co.Lit.

the Prifon, nor out of the Prifon with the Keeper, but thall 5575 roiis

be kept in ftrit Ward, Vide Dyer (f) 249 b.and the Statutes ¥o7. 3 Inft. 35,
of 2. R. 2. cap. 12. & Weftm. 2.) mpﬂx;dr%ut it was adjudgd, ‘fi)(,‘ Bulft. 133
where the Sheriff hath one in Execution for Debt, and a 3p. 1 Rolistor.
(g) Hubeas csrpus iffues out of the King’s Bench to have the Y R g0,
Body of him who is in Execution in the fame Court ata P 24. b b
certain Day, by Force of which Writ, the Sheriff, before TR R
the Return of the Writ, brings his Body to an Inn in Smith- 1’°ﬂ"§;3-}3-
feld towards Weftminfer, and the Prifoner of his own Head Eii?“ﬁ&?{;m
goes without any Keeper to Southwark, in the County of Sur- ‘
rep, and the next Morning comes again to the Sheriff to
Swithfield, and at the Return of the Habeas Corpus the Sheriff
delivers his Body in Court, this was no Efcape.’

And fo it was adjudgd in this Court 31 Eliz. in Char-
nock’s Cafe, who was Shexiff of Bedford, for the Effect of
the Command of the Writ was perform'd, fcil. to have his
Body in the K’s Bench fuch a Day; and this ftands with
great Reafon, for the Sheriff, @. may more firongly guard
his Goal than every Inn or other Place thro’ which he travels ;
a fortiori in the Cafe at Bar, for he was always under theCu-’
ftody of the Bayliffs. And the Writ doth not command
the Sheriff to bring him the direé or ufual Way to Wefim’
@. but only to have his Body in the K's Bench, @. fuch a
Day. And therefore if one be Sheriff of two Counties, and
hath arrefted and taken feveral Perfons in Execution in the
 feveral Counties by Force of feveral Capias ad Satisf. dire&ed

to him, he may in that Cafe bring one Prifoner out of th'éne
County into th'other, to carry them both together to the
K’s Court at Weffr’ without any Efcape ; and what Way or
Place the Sheriff thinks moft fure for him he may take.
<" And fome conceived that the Cafe at Bar was fironger, be-
caufe the Prifoner went to Lambethat his own Req. and there-.
fore he fhall not difcharge himfelf by Audita querela in this ‘
Cafe. And for as much as Efcapes are fo (h) penal to (5 Pale, Shear.
Sheriffs, Bayliffs of Liberties, and Goalers, the Judges i
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of the Law have always made as kind and favourable Con-
fiructions as the Law would {uffer, in Favour of Sheriffs,
Bayliffs of Liberties, and Keepers of Prifons, who are Offi-
cers and Minifters of Juftice. And to the Intent that every'

()Hardi s one fhould bear his own (2) Burthen, the Judges would ne-
ver adjudge one to make an Efcape by any firict Conftru&ion,

And therefore ifone in Execution efcapes out of Prifon, and

flies into another Counry, it may be argu’d that this fhall be

: ‘an Efcape, a]tho’ he be re-taken on frefh Suit, becaufe the
I )) Plowd.37.2. Sheriffcannot have the Cuftody of him in (b)another County,
g‘ﬁﬁ?gﬂﬁ’*b in Regard he is not Sheriff there, neither doth his Authoriry
' extend thither. Bur the Judges, neverthelefs, will adjudge

. it no Efcape, becaufe the Sheriff did all he could, and by

() Moor 7. his (¢) frefh Suit hath re-taken him beforeany A&ion brought.

Ci. Lliz, 42,102,

425, 555, bioor 50 101 the Cafe at Bar, when the Prifoner is once out of the

- PGt proper County, altho® hegoes into another County which is
5:51.5‘15:}‘, ‘- not in the Way to Weftws', where the K’s Bench fits ; this, by
- Rudgway’s Cafy g favourable Conftru&ion in Law, is not an Efcape, if ay
‘ - the Day of the Return he have the Body of the Def. in Court,
And if the Sheriff, ¢, fhould be com pelled to bring his Pri-
Toners to the K’s Court as in reftz linea, it would be too full
of Hazard and very dangerous for Sheriffs, . -

Secondly, it was refolv’d, That if one in Execution efcape

, of his own Wrang and be re-taken, he fhould never have
¢ Polteca g2, an Auditn (4) guerelu ro difcharge himfelf of the Imprifon.
,152’,,‘: & el ment, becaufe he fhall not take Advantage of his own
33'151’41439.;3; - Wrong; and in fuch Cafe it is lawful for the Goaler to re.

S take him, as it more fully appears in the following Cafe:
‘ And where it was obje@ted, That the Writ was not good, be-
caufe it doth not appear that the Warrant made by the Bay-

Liffs was in Writing ; for the Words of the Writ are, Pirtute

cuufdam warranti, and doth not fay in Writing as hath been

‘ : faid. But that Exception was difallow’d by tﬁa Court ; for
€12 2 Jones 397 the Sentence is, (f) Virtue cujufiam warranti per prafar

R. OW. fult ¢ dirciP, &c. by which Words (fall & dirett)
1s implied that it was in Writing, ,

Another Exception to the Writ was taken, That it doth
not appear thereby when the Judgment was given, nor when
the Capias ad [utis aciendwm, nor when it was return’d, fo
that it might appéar that the Defendant was airefied by
Force of it after the Teffe of the Writ, and before the Re-
turn of it; but that Exception was alfo difallowed by the

€sdYelve20r, Court, for as much as it (2) appears by the Writ, That the

faid Thomas Boyton the Plainti ) dirtite brevis prad’ captus ¢
arreflatus fuitin executione, by thefe Words it is implied, that
it was lawfully and duly done, And it was agreedy thatWrits -
are more compendious than Counts, and Counts than other
Pleadings, for Writs comprehend the Efed and Subftance

withour Circumftance of Time or Place, and other Circum=
flances. Etideo dicuntur breviay propter corwm brevitatem,
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Termino Sandi Hillarii
Anno Tricefimo fexto Eliza-
betha Reging, Rotulo 440.

Illihelmus Spencer nuper de Swindon in Comitatu Wilts, i
pradi®t’ Yeoman, & Thomas Spencer nuper de Swin-
don in Comitatu przdifto Yeoman, attach’ fuerunt ad re-
fpondendum Jacobo Lynch, de placito quare vi & armis
unum mefuagium, unum horreum, unum gardinum, oSto-
ginta acras terre, ofoginta acr’ prati, & ooginta acras
pafture cum pertinentiis in Swindon, quz Georgius Brown
Miles prafat” Jacobo dimifit ad terminum ' qui nondum
preteriit, intraverunt, & ipfum a firma fua przdi@a eje-
cerunt : Et alia enormia el intulerunt, ad grave dampnum
ipfius Jacobi, & contra pacem dominz Reginz nunc, &c.
Et unde idem Jacobus per Thomas Cowper Attornatum
fuum queritur : Quod cum preditus Georgius Brown vi-
cefimo fecundo die Oéobris, anno regni dominz Reginz
nunc tricefimo quinto, apud Swindon pradi®’ dimififfe
eidem Jacobo tenementa przdi&’ cum pertinentiis : Ha-
bendum & tenendum eadem tenementa cum pertinentiis
eidem Jacobo & affignatis fuis,.a fefto Sani Michaelis
Archangeli tunc ultimo praterito, ufgue finem & termi-
num quatuor annorum extunc proxime fequentium & ple-
narie complendorum ; virtue cujus dimiffionis idem Jaco-
bus in tenementa predita cum pertinentiis intravit, &
fuit inde poffefionatus, & fic inde pofleflionatus exiftens,
predicti  Willihelmus & Thomas pofter, feilicet g?te-;
] Al e Rhomas ©h 1 g
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difto vicefimo fecundo die O&obris, anno tricefimo quin-
to fupradicto, vi & armis, &c. tenementa pradicta cum
pertinentiis, que przdi¢tus Georgius Brown eidem Jacobo
in forma pradi®ta dimifit ad terminum preditum qui non-
dum prateriit intraverunt : Et ipfum Jacobum a firma fua
predifta ejecerunt, Et alia enormia, &c. Ad grave damp-
num, &c. Et contra pacem; &c. unde dicit quod deterio-
ratus eff, & dampnum habet ad valentiam viginti libra-
rum : Er inde producit fe@tam, &c. Er predii Willihel-
mus & Thomas per Johannem Puxton Attornatum faum,:
venerunt & defend’ vim & injuriam quando, &c. Etdicunt
quod ipfi in nullo funt culpabiles de tranfgreffione & eje&i-
one przdift’, prout przdiftus Jacobus fuperius verfus eos
queritur : Et de hoc ponunt fe {uper patriam : Et predidus
Jacobus fimiliter. Ideo przceptum eft Vicecomiti, quod ve-
nire faciar hic in O&abis Purificationis beatz Mariz duode-
cim probos & legales homines, &c. Per quos rei veritas, &c.
Et qui nec, &c.  Ad recogn’, &c.  Quia tam, &c. Poftea
continuatur proceflus inter partes predictas de przdicto
placito per Jurat’ pofit’ inde inter eas, in refpettum hic ufque
ad hunc diem, fcilicet in o&abis San&i Michaelis, anno
tegni dominz reginz nunc tricefimo feptimo, nifi Jufticiarii
dominz Reginz ad Affifas in Comitatu pradi&o capiend’ -
aflign’ pro formam flatuti, &c. die Jovis decimo feptimo die
Julii proxim’ praterit’, apud novum Sarum in comitat’ pre-
‘difto prius veniffent : Et modo hic ad hunc diem vener’
tam predil’ Jacobus Lynch, quam predi&t’ Willihelmus
Spencer & Thomas Spencer per Attornat® fuos pradictos, Et
prefat’ Juftic’ ad affifas coram quibus, &c. mif. hic recor-

- dum fuum in hec verba : Poftea die & loco infracontent’
coram Thoma Walmefley uno Juftic’ dominz Reginz de
Banco, & Edwardo Fenner uno Juftic’ di¢tz dominz Re-
ginz, ad placita coram ipfa Regina tenend’ affign’, Juftic’
ipfius doming Regine ad aflifas in comitaru Wiltef. ca-
‘piend’, aflign’ per formam fatuti, &c. ven’ tam infrano-
minat’ Jacob” Lynch, quam infrafcript’ Willihelmus Spen-
cer, & Thomas Spencer per Attornatos fuos infracontent’,
Et Jurat’ juratz undeinfra fic mentio exa&’, quidam eo-
rum, videlicet Willihelm’ Garret de Shaw gener’, Willi-
helmus Bury de Crickland, Thom’ Buchell de Netherhaven
gener’, Willihelmus Mor{e de Haydon, Johannes Noyfe de:
Grafton, Richard Legge de Netherhaven, Thom’ Smith de
Kynnet, Tho’ Sloper de Mounton, & Willihelm> Goulde-
fborough de eadem vener’, & in Jurat’ illam jurat’ exiftunt,
Et quia refid’ Jur’ jurat’ illius noh comparuerunt, ideo alii
_de circumftantib’ per Vicecomitem comitatus predi®i ad
hoc ele€ti, ad requifiionem praedi&i Jacobi, ac per
' R T T T mandag
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mandat’ Jufliciar’ }armdi&orum de novo apponuntur, quo-
rum nomina panello infrafeript’ affilantur, fecundum for-

mam flaruti in hujufmodi cafu nuper edit’ & provif, "Ac .

jurator’ fic de novo appofit, videlicet Thomas Stringer,
Willihelmus Bundy, & Willihelmus Hafcall, exa&’ fimiliter
ven’ qui ad veritatem de infracontent’ fimul cum aliis
jurat’ przdi®&’ prius impanellat’ & jurat, dicend’, elei,
triati, & {'}t‘xjrati, dicunt fuper facramentum fuum, quod
predi@tus Willihelm® Spencer non eft culpabilis de tranf-
gref. & ejeftione infrafcript’, prout idem Willihelmus in-
terius allegavit: Et ulterius jiidem Jurat’ quoad totas tranf-
greffion’ & eje@tionem infrafeript’ prarer tranfgrefl & ejedti-
onem in mefuagio infracontent’, & viginti & Fex acris terr”
de tenementis infrafpec’ per predi®’ Thomam Spencer in-
terivs fieri fuppofit’ dic’ fuper facramentum fuum, quod
idem Thomas non eft inde culpabilis, prout idem Thom’
fimiliter inde interius allegavit; Et quoad tranfgref &
ejedtionem infrafpec’ in pradi?t’ mefuagio ac vigint' & fex
acris terrz interius fieri fuppofit’, iidem Jurat’ dicunt fu-
per facramentum {uum, quod diuante infrafcriptum tempus
quo fupponitur tranfgref. & cjetionem predictas fieri, qui-
dam Richardus Bridges miles fuit feifitus tam de pradico
mefuagio & viginti & fex acr’ terre cum pertinentils, quam
de aliis tenementis infrafcript’ refid’ cum pertinentiis in
dominic’ {uo ut de feodo, Et fic inde feifitus exiften’, idem
Richardus diu ante predi&t’ tempus quo, &e. per quoddam
feriptum fuum feoffamenti indentat’, in confideratione cu-
jufdam ]]un&ﬂrac cujufdam. Johannz adtunc uxoris five filie
illihelmi Spencer militis defun&i, extunc impofterum
habendum & fiend’, dedit & conceflit, & eod’ feripto fuo
indentato confirmavit Johan’” Winchcombe fen’ de New-
bery in comit’ Berk’ & Johan® Knight de Newbery pradic,
pradictum mefuagium & vigint’ & fexacras terrz in quibus,
&c. inter alia : lg-iabend’ & tenend eadem mefuagia & vi-
int’ & fex acr’ terr’ in quibus, &c. inter alia prafat’ Johan’
%Vinchcombe & Johan’ Knight hzred’ & affignat’ fuis im-
perpetuum, Sub hac tamen conditione fequenti: videlicet,
quod przdi€’ Johannes Winchcombe & Johannes Knight
infra unum menfem proxime fequent’ poft dat’ ejufdem
feripti, per eorum fufficiens feriptum in lege, preut per
ecudic’ confilium in lege prafat’ Richard’ Bridges advifaret’,
Traderent, concederent, & deliberarent pradict’ mefuagium,
& vigint’ & fex acras terr’, in quibus, &c. inter alia eidem
Richard® & di&t’ Johannz uxori fuz: Habend’ & tenend’
diftum mefuagium, & vigint’ & fex acras terr’, in quibus,
&c, inter alia eidem Rich’& di&’ Joh' uxori fuz, & hzred’
de corporibus ejufdem Richardi & di&’ Johann’ uxoris ejus,
fnter eundem Richardum & diftam Johannem legitime pro-
B » a 'R N 4 .Y . ' ‘ crcat"
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creat’, Et pro defedtu talis exitus remanere inde redtis he-
red’ prafat’ Richardi imperpetuum, de capitalibas dominis
feodi illius per fervitia inde debita; & de jure confuet’,
prout per  pradidt’ fcriFtum feoffamenti indentat’, figill
prad’ Richardi Bridges fignat’, ac geren’ dat vicefimo tertio
die Januarii, Anno Regni domini Henr” nuper regis Angl®
oftavi - tricelimo fecundo, jur’ prediét in evidentiis oftenfum
pleni’ apparet : quodg; virtute ejufdem feoffamenti predic’
Johan’ Winchcombe & Johannes” Knight, fuerune feifit’ de
predict’ mefnag’ ac vigint' & fex acr’ terrz in quibus, &¢, -
inter alia in dominico fuo ut de feodo fub conditione przd’;
Et ulter?’ iurat’ predi&t’ dicunt fuper facramentum fuum
quod prazd’ Joh’ Winchcombe, & Johan’ Knight fic inde
feifit’ exiften’, diu ante predium tempus quo, &c. Etinfra
pradi&’ unum menfem prox’ fequent’ poft dat” przd’- feripti
" feoffamenti indentat’, apud Walcot prad’ in performationem
conditionis pred’, & ad requifitionem przd’ Rich’ Bridges,
per quoddam feript’ fuum indentat” feoffamenti liberaves
runt, feoffaverunt, tradiderunt, & eodem fcript’ fho inden-
tat’ confirmaverunt prefat’ Rich’Bridges, & Joh’ uxori ejus,
prad’ mefuag’ & vigint’ & fex acras terr’ in quib’, &c. int’
alia, Habend’ & tenend’ prad’ mefuag’, & viginti & fex acr’
terr’ in quibus, &c. inter alia, pref. Rich’ Bridges & [oh’
uxori ejus, & hzred’ de corporibus eorundem Rich’ & oh’ -
inter eos ligitime procreat’, & pro defeftu talis exitus rema-
nere inde redtis hzred” prad’ Rich’ Bridges imperpetuum, de
capitalib’ dominis feodi illius per fervitia inde debit’ & de
jure confuet’ prout per idem feript’ feoffamenti indentat’,
figillo pred’ J. Winchcombe & Joh' Knight figillat’) ac geren’
dat’ fexto die Feb’, anno regni pred’ nuper Reg’ Henr' oavi
tricefimo_fecundo fupradi€t’, ac jurat’ przd’ in evidentiis
oftenf. pleni’ apparet: Quodq; virtute feoffimenti illius
prad’ Ric' Bridges & Joh’ fuerunt feific de pred’ mefiuag’ &
vigint & fex acr’ terr’,'in quibus, &c. inter alia, in dominico
fuo ut de feodo talliato, viz. eifdem Ric’ & Joh’ & hzred’ de
corporibus fuis inter eos ligitime procreat’y remanere inde
rectis hered’ ejufdem Rich’ ut fupra diGum eft ; Idemg; Ric’
& di¢ta Johan’ fic inde feific exiften’, habuer’ exit’ de cor-
poribus fuis inter eos legitime procrear’, quendam Anthon®
Bridges filium fuum adhuc {uperftitem, & in plenz vita ex-
iften’, viz. apud Weft-Shefford in com’ Berk’ quodgq; poftea,
& ante pred’ tempus quo, &c. prad’ Ric’ Bridges & Joh’ de.
prad’ mefuag’, & vigint' & fex zcr’ terr’ in quibus, &c. inter
alia, in forma prad’ feifit’ exiften’, idem Rich’ ante pradi®
temp’ quo, &c. apud Lugerfhal in difto Com’ Wiltef. 'de
tali ftata fuo obiit inde feifit’: Et prd’ Joh’ ipfum Ric’fupers
vixit, & fe tenuit intus in pred’ mef. & vigint’ & fex acy’ tere” '
in quibus,&c. inv’alia,ae fuit inde fola £eifit’ in d’nico fuofut ge
. ' S (0 e



ParT IIl. ~ BROWN’s Cafe.
feodo talliato in forma pred’, remanere inde ultr ut fupra.

di&’ eft. Et ulterios Jurat’ pred’ dicunt fuper facramentum -

fuum, quod cadem Johan’ ﬁc’indc feifit’ exiften’, przd’ Anth’
Bridges quarto dic Deceml’, anno regni dic:e dominz Re-
ginz nunc tricefimo fecundo apud Walcot prad’, per quan-
dam Indenturam fa&’ inter preediGum Anthonium Bridges,

filium prediGorum Richardi Bridges & Johannz, & Barbar’
tunc uxor’ ipfi’ Anthonii, ac quendam Edwardum Langford

generofum, per nomina Anthonii Btidges de Weft Shefford
alias Shefford magna in com’ Berk’ ar, & Barbar’ uxor’ ej‘,
& Edward’ Langford de Lincolns Inne gener’ ex una parte:
& quendam Georgium Brown Militem, per nomen Georgii
Brown Arm’, fecundi filii pranobilis Anthonii Vicecomitis
prznobilis ordinis Garterii Militis ex altera parte, cujus al-
tera pars figillis eorundem Anthonii Bridges, Barbar’, &
Edward’ Langford fignat', geren’ dat’ eifdem die &anno, Jur’
predi&t’ in evidentiis oftenf. fuir, convent’, concefl, conde-
“dcenf. concluf, & plenaric agreat’ fuit, per & inter eafdem
partes 3d eandem indenturam modo & forma fequen’; videl’
quod pradittus Anthonius Bridges, filius preditorum Rich’
Bridges & Jolv, & Edwardus Langford, convenerunt, & con-
ceflerunt pro feipfis hared’, & aflignat” fuis, ad & cum praed’

Georgio Brown, hwred’ & affignatis fuis per eandem Inden-’

turam, quod ipfi iidem Anthonius Bridges filius przdiGorum
Richardi Bridges & Johann®, & Barbara, una cum prad’
Edwardo Langtord, ante terminum Pafchz tunc proxim’ fe-
quen’, levarent & cognofterent coram Jufticiar didz dominz
Regine de banco apud Weftmonafter’, quendam finem, vel
diverfos fines cum proclamationibus, fecundum curfunt fini-
‘um in eadem cur’ ufitat’ pref. Georgio Brawn, de toto illo
manerio de Knitbury, cum omnibus & fingulis juribus, mem-
bris, & pertin’ in predi&t’ com’ Berk. Ac de omnib’ mefuag’,
ter’ & tenement’, reddit’, fervitiis, advocationibus, patronat’,
libertatib’, privilegiis, proficuis, & hxzreditament’ cum om-
nibus & fingulis eorum pertinen’ eidem manerio fpetant,
five pertinent’: Ac de praditlis tenementis integris interius
fpecificat’, per nomen terrarum, tenementorum, ac haredita-
mentorum cum pertin’, vocat’ five cognit’ per nomen de
Walcot, jacen’ in Swindon infrafeript’, unde pradi®’ mefuag’,
& vigint’ & fexacr’ tery’ tunc fuerunt, & adhuc funt parcel’:
Ac de omnib’ mefuag’, cottagiis, terris, tenementis, reddit,
Lervitiis, & hareditamentis quibufcung; ad-eadem {pectan’,
oceupan’y reputat’, dimif. five accept’ tanquam pars five par-
cell’ eorundem, per nomina quadragint’ mefuagior, vigint,
toftor’, unius columbarii, triginta gardinor’, vigint' poma«
rior’, mille, acrar’ terr, trefcentar’ acrar’ prati, mille
acrarum paftare, centum  acrarum  bofci, quingentarum

acrarim.
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. acrarum jampnorem & bruere, & quadraginta folidat’ liber”.
reddit’, cum perfinentiis in Knitbury, Holt, Hungerford;
Walcot, & Swindon in predi’ com’ Berk’ & Wiltef. vel per
quemcunque alium numerum acrarum, aut fola vel una cum
aliquibus aliis maneriis, terris, ten’tis, & h=zreditamentis z
quodgq; pradi@’ finis,vel predi&i fines concernen’ premiffa in
eadem Indentura przmencionata, & executio finis vel finium
ill’ foret & forent, ad ufum pradicti Georgii Brown, hzred’
& affignatorum fuorum imperpetuum, & ad nullum alium
~ufum, intentioniem, five propofitum: Et iidem Jurat’ ulte-
i’ dicunt’, quod in performatione & accomplement’ convens
fionis & agreamenti in di& Indentura, inter predi&’ Anth’
'Bridges, filii prediforam Rich’ & Joh’, Barbara’, & Edw’
Langford, & pradi&t’ Georgium Brown forma pradidta fac@
mentionat’, poftea & ante predium terminum Pafche, fci-
licet termino San&i Hill’; anno regni diéz dominz Reginz
nunc tricefimo fecundo fupradi&’, quidam finis levavit in
curia di&’ dominz Reginz apud Weftm’ in przdi&t” com’
Middl’) coram Edmando Anderfon; Francifco Wyndbam, Wil
libelmo Periam, &Thoma Walmfley tunc Juftic’ ejufdem d’'ne
Reg® & aliisdidz d’nz Regin® fidelib’ tunc ibi prafent’,in<
ter predi&’ Georgium Brown quarent’, & przdiftos Anth’
Bridges, filium przdiftoram Rich’ & Joh’, & Barbaram uxor’
ejus, & Edwardum Langford generof: deforc’ de te'ntisin-
tegris illis in eadem Indentur’ fpecificat’, unde pradi&’ me-
fuag’ & vigint’ & fex acy’ terr’ funt, & cempore levationis
finis illius fuerunt parcell’ inter alia, per nomina maneriorunt -
. deKnirbury, & Fally, alias Fally magna cum pertinen’, Ac
fexagint’ mefuag’ vigint® toftorum trium columbar’, quadra:
gint’ gardinorum, quinquaginta pomariorum, quatuor mille
acrar’ terr’, trefcentar’ acrarum prati, quatuor millium acra-
rum paftur, trefcentar’ acrar’ bofci, mille acrar’ jampnorum
& bruere, & fex librar’ trefdecem folidat’ & quatuor denar’
reddit’, cum pertinen’ in Knitbury, Holt, Fally, alias Fally
magna, Hungerford, & Weft Shefford, alias Shefford magna :
Necnon Reétoriz de Fally magna cum pertinen’; ac libere
warren’, & libertat’ parci in Weft Shefford alias Shefford
magna, Acetiam de libera pifcaria magna de Kennet in com’
Berk’ ac manerii de Buddefden cum pertinen’ ac vigint’
mefuag’) decem toftorum, duodecim gardinorum, o&o po~
mariorum, mille acrar’ ter’, centum acrar’ prati, mille acrar®
pafturz, ducentarum acrar’ bofci quingent’ acrar’ jampnorum
& bruere, & guadragint’ folidat’ reddit’ cum pertin’ in Bud-
defden, . Lugerfhal, Walcot in Swindon in com’ Wiltel:
unde pl’itum conventionis fumm’ fuit inter eos in eadem cur’y
fcilicet quod pred’ Anthonius, Barbara, & Edwardus recogn’
predifta maneria,ten’ta, reddit’, re€toriam, warren’, libertat’,
Teed Loraln, warl AR
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& pifcariam cum pertinent’ in eodem fine content’, effe jus
ipfius Georgii, ut illa qua idem Georgius habuit de dono
ejufdem Anthonii, Et ill’ remiferunt & quiet’ clam’y de'ipe
fis Anthonio, Barbara, & Edwardo, & hazred’ fuis prad’ Geor-
gio & hzredibus fuis imperpetuum. Et praterea iidem An-
thonius & Barbara conceflerunt, pro fe & heredibus ipfius
Anthonii, quod ipfi Warrant’ pred’ Georgio & hared’ fuis
praditl’ maneria, tenenienta, reddit’, reGoriam, warren” &
libertates, & pifcariam cum pertin’ in eodem fine content’,
contra predi&t’ Edward’ & hezredes fuos imperpetunm: Et pro
illa recogn’, remiffione, quiet’ clam’, warrant’, fine & con-
_cordia, 1dem Georgius conceflit przdito Edwardo quandam
‘annualem redditum centom libr’, exeunt’ de & in pradiis
maneriis, tenementis, reddit’, reGtoria, warent’ libertat’,
& pifcar’ cum pertin’, in eodem fine content’, Et ill’ ei red-
diditin eadem cur’: Habend’ & percipiend’ predi¢tum annu-
al' redd’ centum librarum cidem Edwardo, tota vita pra-
di€t’ Johann' per nomen d’'nz Johannz Bridges, matris pre-
dici Anthonii, Ad fefla Annunciationis beatz Mariz virgi-
nis, Nativitatis S. Johan’ Baprifte, fan&i Michaelis archange-
1i, & Natal’d'ni, per zquales porciones annuatim folvend’ to-
ta vita ipfius Johannw, prima folutione inde incipiend’ ad
illud feftum feftorum prediét’, quod proxim’ poft deceffum
ipfius Anthonii fore contigerit. ~ Et fi contigerit pradictum
anuualem redditum centum librar’y aut aliquam inde parcel’
aretro fore in parte velin toto, poft aliquod feftum feftorum.
pradi&orum, quo (ut prefertur) folvi deberet, non folut’
per fpacium trigint’ dierum, Quod tunc & toties prazdiftus

eorgius & hzredes fui forisfacerent predidto Edwardo qua-
tuor libras & quindecim folidos nomine peenz, quoties pra-
di&' annual’ reddi’ centum librarum, aut aliqua inde parcell’
fic aretro fore contigerit, Ft qd’ tunc & toties bene liceret
cidem Edwardo, tota vita ipfius Johannzin predi¢ta mane-
xia, tenementa, reddit’, reGoriam, warrenam, libertatem,
& pifcariam cum pertinentiis in difio fine content’, & quam-
libet inde parcel’ intrare & diftringere, diftrictionefque fic
ibidem capt® & habit), licite, abducere, afportare, & effun-

gare, acpenes fe retinere, quoufque tam de przdifto annuali

reddit’ centum librarum, cum arrearagiis eifdem fi que fuif-
fent, quam de preedi@is quatuor libris, & quindecim folidis,
nomine peenz, ut prafertur forisfaciend’ plenarie fuiffet fa-

tisfaum, & perfolutum. Conceflit etiam pradictus Geor~

givs pradictis Anthonio & Barbarz pradifta maneria de Bud-
defden,& Fally, alias Fally magna cum pertin’, ac vigint’ me-
fuag, decem tofta, decem gardina, fex pomaria; mil acr’ ter’,
cent”acr’ prati, mille acr’ paftur’,cent’ acr’ bofci, quingent'a-
' ' o cyas
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cras jampnorum & bruere, & quadragint’ folidat’ reddit
cum pertinentiis in Buddefden, Luggerfhal, Fally, alias
Fally magna, & Weft Shefford, ac Rectoriam de Fally mag~
na cum pertinentiis, ac liberam warrenn’ & libertatem parci
in Weft Shefford, alias Shefford magna prediét’, parcell’ ma-
neriorum, tenementorim, & reddit’ praditorum cum per- -
tin’ in di&o fine conten’: Et ill’ eis reddiderunt in eadem
cur’; Habend® & tenend’ eifdem Anthonio & Barbare, de
capitalib’ d’nis feodi illivs, per fervitia que ad illa maneria,
tenement2, reddit’, reforiam, warrennam, & libertatem
parci pertinent, tota vita iplorum Anthonii & Barbare, &
eorum alterins diutius vivent’, ablq; impetitione alicujus va-
fli, tota vita ipfius Anthonii; Et poft deceflum ipforum
Anthonii & Barbare, eadem maneria, tenementa, redditus,
re&oria, warren’, & libertates parci cum pertinen’, inte-
gre reverterent ad pradiGtum Georgium & hazredes fuos:
Tenend’ de capitalib’ d’nis feodi illius, per fervitia que ad
illa maneria, tenementa, reddit’, reftoriam, warren’, & li-
bertat’ parci pertinent imperpetnum. Et iidem Jur’ ulterius
dicunt fuper facrum fuum prediét’, quod predié’ Johanna de
eifdem mefuag’ & vigint’ & fex acr’ ter’, inter alia cum per-
tin’ informa predi&t’ feifit’ exiften’, eadem Johanna pofiea
& ante infrafcript’ tempus quo, &c. feptimo die O&ob, anne
regni di¢tz d’nz Reginz nunc tricefimo fecundo, apud Swin-
don pred’, per quandam Indentur’ fuam dimiffionis inter
ipfam Johann', per nomen Joh’ Harecort de Ludgerfhal in
com’ Wiltef, vidu=z, alias di&’ d’'nz Joh’ Bridges de Lud-
gerfhall in Com’ Wiltef. vidue ex una parte, & quofdam
Edmund’ Bridges armig’, Willi’ Bridges, & Antho’ Bridges,
filios ejufdem Edmundi & affign’ fuos ex alia parte faGam,
cujus quidem Indentur’ dat’ eft vicefimo primo die Augufti,
ann’ reghi di’ d'nz Regin® nunc tricefimo fecundo fupra-
di€’, tam pro & in confideratione furfum redditionis unius
Indentur’ five dimiffionis ante tunc concefl.de omnibus & fin-
‘gulis premiffis in eadem Indentur’ prrdict’ Johann’ tunc po-
e2 dimifl. & dimittend’, decem & novem annorum, & ul-
zeri’ tunc ventur’ & minimeexpirat’, quam pred’ Edmund’
ante tempus illud habuiffer & gavifus fuiffet : Quam quidem
priorem Indentur’; five dimiffionem, ad vel ante figillatio-
nem & deliberationem di&’ Indentur’, modo in evidentiis
oftenf. predi@ms Edward’ Bridges furfum reddidit & delibe-
ravit in manus & poflefl. difz Johannz quam pro di-
verfis aliis bonis caufis & confiderationibus eandem Jo-
‘hanram maxime fpecialiter movent’, dimiffit, conceflit,
& ad firmam tradidit pref. Edward’ Bridges, Willi’ Bridges,&
Antho’- Bridges, filiis ipfi’ Edmund’, predi&®’ mefuag’ & vi-
gint’ & fex acr’ter cum pertin’ inter alia : Habend’ & tenend’
. | _ eadem

2 . .
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eadem mefuag. & viginti & fex acras terre inter alia pref.
Edmund’, Willihelmo, & Anthonio Bridges, przdi@is duobus
filiis ipfius Edmundi Bridges, pro termin
1al’; & pro termino vitz cujuflibet” eor’ diutius viven’, &
quemliket eor’ fucceflive gaudend’; reddend’ & fnlvend’ pro-
inde annuatim duran’ term’ illo praf. Joh. fub & per nomen
}oh’ Harecourt hzred’ & affignat, fuis, 4.1i.& 2.d. bonz &
egalis monetz Angliz ad duos ufual’ fefta five terminos ana
ni, viz. ad fefum Annunciat beatz Mariz virginis 40 s,
& 1d. Et ad feftum San@i Michaelis confimilem fummam
40 s. & Ld. refid’ pradiGtarum 4.1i, & 2, d. prout per
eandem Indenturam dimiffionis eifdem Jur’ in evidentiis
- oftenf. plenius liquet ; virtute cujus dimiffionis pradi@i
Edmund’ Bridges, Willihelmus Bridges, & Anthonius
Bridges, filins ejufdem Edmundi fuerune feifit. de pred’
mefuag. & viginti & fex acris terrz infrafeript’, prout lex
poftulat : Et ulterius iidem Jur’ dizunt fuper facramentuny
foum quod prad mefuag. viginti & fex acra terrz infraf pec’,
ac cztera tenementa in di¢ta Indentura dimiffionis per ip-
fam Johannam fub & per nomen Jol Harecourt praf,
Edmund’, Willihelmo & Antonio, filiis ejufdem FEdmun-
di, in forma predi®’ dimiff non fuerunt ufualirer dimiff,
per majorem partem vigint. annorum proxime ante dimife
fion’ ill’ fic ut preefertur fudt. pro tali parvo reddit’, Anglice
fo litetle Kent, qual’ per Indenturam pradi®am inde modo
~inevidentii oftenf. in forma pradifta refervat fuit: Et jidem
Jurat. dicunt ulterius fuper facramentum fuum, quod praw
difta Johanna poftea & ante prad’ tempus quo, &c. {-ilicet
vicefimo nono die Septembris, Anno regni diGte doming
Reginz nunc tricefimo quinto, apud Lu(ﬁ{arﬂlal pradidam
obiit, poft cujus mortem praedicus Georgius Browne in tee
nementa infrafeript. integr’ cum pertin’ in quibus, &c. {uper
pofleffionem pred’ Edmudi Bridges, Willihelmi, & Antﬁ
niiBridges, filiorum ipfi’ Edmundi inde intravit, & fuit ine
de feifitus prout lex poflular; Er fic inde feifit exiften’, poa
fiea & ante pradi@’ tempus quo, &e. feilicet infrafeript’ vie
cefimo fecundo die O&obris, amno triceffimo quinto infrae
feript, dimific prafar Jacobo eadem tenementa integra
infrafpec. cum pertin’ in quibus, &c. habend’ & tenend’
eidem Jacobo & affignatis fuis ab infraferipe. feft. S. Mich,
Archangeli, ufgue finem & terminum infracontent’ 4. an~
nor’ extunc proxim’ fequen’ & plenar’ compled’; virtute
cujus dimiffionis prd’ Jacobus in eadem ten’ta integra infras
fpec. cum pertinentiis ‘intravit, & fuit inde pofleflionatus
prout lex poftulat, fuper cujus &pidem Jaeobi poﬂeﬂi&z}’ red’
, ' , T. Spen

O vitz edor’ natus
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T. Spencer ut ferviens pred’ Edmundi Bridges, & per ejus
przceptum. infrafcript’, tempore quo, &c. in przd’ nrefnag.
& viginti-& fexacras terrz intravit, & pred’ Jacobum a
firma fua przd’ inde ejecit; Sed utrum fuper tota materia
pr=di&’ per ipfos Jurat’ informa przdi® compert’ intracio
prad’ Tho. Spencer, in przdi®t’ meluag. & viginti & fex
‘acras terrz cum pertinentiis {uper pofleflionem pred” Jacobi
inde fit bona & legalis intracio in lege necne, iidem Jurat.
penitus - ignorant, Et petunt inde advifamentum & difcre-
tionem Jufticiar’ hic, &c. Et fi fuper tota przd’ materia
videbitur Jufticiar’ & Curiz hic, quod pred’ intracio przd’
Tho. Spencer in pred’ mefuag. & viginti & fex acras terrz,
fuper poffeffionem prad’ Jacobi Lynch, non fit bona & lega-
lis intracio in lege, tunc iidem Jurat’ dicunt fuper facra-
~mentum fuum quod prazd’ Thomas Spencer eft culpabilis
de tranfgreflione & ejedtione pred’ in pred’ mefuag. ac vi-
ginti & fexacris terre,  prout predi&’ Jacobus interius ver-
fus eum queritur ; Et tonc aflid’ dampna ipfins Jacobi oc-
cafione tranfgreffionis & ejetionis illarum, ultra mif. & cu-
ftag. {ua per ipfum circa feftam fuam in hac parte appofit,
. ad quatuor denarios: Et pro mif. & cuftag. ill’ ad duode-
" cem denarios. Et fi fuper tota materia przd’ videbitur Ju-
fticiar’ & Curiz hic, quod pradifta intracio prazdi@i Tho-
mz Spencer in pradi®um mefvagium & viginti & fex
acras tertz, {uper poflfeflionem prazdicti Jacobi fit bona &
Regalis intracio in lege, tunciidem Jurat, dicunt fuper fa-
cramentum fuum, quod przdictus Thomas Spencer non eft.
cculpabilis de tranfgreffione & ejeGione pradi®’ in eifdem
mefuagiis ac viginti & fex acris terrz cum pertinentiis,
prout przdiftus Jacobus interius allegavit. Et quia Juftie
ciar’ hic fe advifare volunt de & fuper premiffis privfquam
judic’inde reddant, diesdat. eft partib’ pred’ hic ufque in
Odob. S. Hillarii de audiendo inde judicio fuo, eo quod

tidem Juftic’ hicinde nond’,&c. Ad quem diem hic venit
tam prad’ Jacobus, quam pred’ Willihelmus & Thomas
perattornatos fuos predict’, Etquia Jufticiar’ hic fe ulterius -
advifare volunt de & fuper premiffis priufquam judicivm
inde reddant, dies ulterius datus eft partibus pradicis
hic ufque a die Pafchz in quindecem dies de audiendo’
inde judicio fuo, eo quod iidem Jufticiarii hic inde non-
- dum, &c. Ad quem diem hic venerunt tam pred’ Jaco-
bus per Georg. Duncombe attorn” fuum, quam pred” Will.
& Thom’ pro attorn’ fuum prad’: Et 'quiaﬂ_]uﬁiciar’ hic fe
ulterius advifare volunt de & fuper pramiffis priufquam ju-
dicium inde reddant, dies ulterius datus eft partibus preed” hic
~ufqueincrafiing S, Trin. de andien’ inde judic’ fuo, eo q&md
» ) ) - 1bjj. em
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lidem Juft. hic inde nond’, &c. Ad quem diem hic ven’
tam przd’ Jacobus per pred’ Georgium Duncombe attorna-

tum {uum, quam przd’ Willihelm’ & Thomas per attornze
tum fuum pred’.Et quiaiJuftic. hicfe ulteri’ advifare volunt

de & fuper przmiflis prinfquam judic’ inde reddant, dies

ulteri’ dat’ eft partib’ pred’ hic ufq’in O&ob. S. Mich. de au-
diendo inde judicio fuo, eo quod 1id’ Juftic' hic inde nond’,
&c. Ad quem diem hic ven’ tam prad’ Jac’ Lynch per
pred’ Georg. Duncombe attorn’ fuum, quam przd” Will’
Spencer & I'hom’ Spencer per attorn’ fuum pred’. Et fuper
hoc vifo veredi€t’ przd’, & per Juftic’ hic pleni® intelledto,
videtur eifd’ Juft’ hic quod prad’ intracio prad’ Tho' Spen-
cer, in pred” mefuag’ & viginti & fex acr’ ter’, de ten’tis
prad’ refid’, fuper poffeffion” pred’ Ja' Lynch, non eft bona
& legalis intracio 1n lege; Ideo concefl. eft quod prad’ Jac”
Lynch recuperet verfus przf. Tho' Spencer termin’ fuum
prad’ adhuc ventur’, de & in pred’ mefuagio & viginti &
fex acr’ ter’ cum pertin’, & dampna fua pred’ ad xvi. d. per
Jur’ pred’ in forma przd’ affefla, necnon xxvi. li. & ix.s.
¢id’ Jacobo ad requifition’ fuam pro mif. & cuftag fuis pred’
per cur’ hic deincrement’ adjudicat’. Que quid’ dampna in
toto fe attingunt ad xxvi. li. & x.s. &iiii.d. Et prad’
Tho’ inde capiatur, &c. Ac etiam prad’ Jac. in mifericor-
dia pro falfo clamore fuo verf. prafat’ Will’ Spencer de tota
tranf{gr’ & cjectione pred’, ac verfus Pref, Tho’ Spencer de
refid tranfgrefl. & ejectionis illarum unde iid” Will’ & Tho”
per Jur’ prad’ fuperi’acquietat” exiftunt : Ideo pred’ Will' &
Tho. eant inde fine dic, &c. Ert fuper hoc pred’ Jac' petit
breve d’nz Reg’ vic’com’ praed’ dirigend’, de habere faciend’
ei poffel. fuam termini fui pred’ adhuc ventur’, de & in prad’
mefuagio & vigint’ & fex acr’ ter’ cum pertin’: Et ei concedi-
tur, retornabil’ hic a die S, Martini in quindecem dies, &c.
Poftea fez. xxvi. dic Novem' ann’ regni d'nz Reg’ nunc xl.
ven’ hic in cur’ pred’ Jac’ per praed’ Georgium Nicols attorn’
faum : Et per fpeciale war’ ei in hac parte conflitut’ cogn’

quod fatisfadtum eft ei de dampnis pred’: Ideo prad’ Tho’,

de dampnis ill' it quiet’, &c.

G 2 ‘Hillari
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Hill. 36 Eliz. Rot. 445.

S

Sir GEORGE BROWN’s Cafe.

0 Cr. B IN an Ejeitione firme by Thomas (a) Lynch, on a.Demiib

%459 Co.140b. | made by Sir George Brown, againit William Spencer, on

el St oo Not guilty pleaded, the Jurors gave a fpecial Verdi& to this

w33, 2 and, 45 Effe@: Sir Rickard Bridges feized of certain Lands in Fee,

G Car gt did thereof enfeoff Winfeombe and others, on Condition

435 44 that they fhould give back the fame to him and his Wife,

and tothe Heirs of their two Bodies begotten, the Remain-

der to the right Heirs of Sir Richard, which was done ac-

cordingly ; Sir' Richard had Iffué on the Body of his Wife

€6)9Cooxqib. Anthony Bridges, and died. Anthony Bridges, in the (b)

e Life of his Mother, levied a Fine (which in Truth was

() CoLirgaeh: With (¢) Proclamations, altho’ the Proclamations were not

3. b 1‘]1:2 found) to Sir George Brown in Fee, the Wife, living the

&89.4745 5. {21d Anthony, made a Leafe of the faid Land for three Lives

1 o B 4. (which Leafe was not warranted by the Statute of 32.H. 8.
. . 44. .

Z5. Hard. g1 cap. 28.) whereupon Sir George Brown entred, and made the

:’Z,‘“Cl}gr‘&”“%‘ Leafe to the Plaintiff: And whether the Entryof Sir George

“3Keb.333e  Brown were lawful or not, was the Quefion; and after

many Arguments at the Bar and Bench, Judgment was given

for the Plaintiff ; And in this Cafe three Points wererefolved.

1. That the Leafe made by the Wife for three Lives, al-

tho’ the Leafe were without Warranty, was within the Sta-

tute of 11 H. 7. cap. 20. the Letter of which A& s,

If any Woman, &c. bave or [ball bereafier, being fole

or “with any other afler taken Husband , difcontinued - or

difcontinue, aliened, releafed or confirmed, alien, releafe or

. confirm with Warranty, &c.. For thefe Words, with Warran-

gf’: Cﬁ’;iﬂ”i' ty,” (d) refer to Releafes and Confirmations, which make

5 260 - - .

no Difcontinuance withour Warranty; for the Intent of

@ie A& was to prohibit not only every Barr, but every

I o " . Manner
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Manner of Difcontinuance alfo, whioh*puts the Heir to his Co. Lit.365.bw
~real A&ion, by which fometimes the Heir was difinherited,

and always greatly delayed ; and forafmuch as a Releafe or
Gonfirmation makes no Difcontinuance witliout Warranty,

for this Caufe the Warranty thall be referred to them, to
make.them equivalent to fuch Eftate which paffeth by Live-

1y, whichof itfelf, without Warranty, is a Difcontinuance.

Note, the Title of the A& is, Difcontinuance of Right or E-

flate 5 and afterwards in the A&t it'is faid, Lands, Tenemenis

or Hereditaments being difcontinued, aliencd or fuffered to be

recovered. - And afterwards, as if no fuch Diftontinuance,

Warranty nor Recovery had been bad; by which itappears that
Difcontinuance ftood in equal Degree with Warranty or Re-

covery. Vide Dyer, Pafch. 4. Mar. 148. Beamont & Viller's

Cafe, & Plow. Com. 50. . '

2. It was refolved, if Anthony had granted over his Re- Plow.45.2. b.

maind.in Fce only, he might have entred for this Forfeiture

by the exprefs Purview of the A4, the Efte& of which is;

€ That 1t thall be lawful for every Perfon and Perfons to

¢ whom theIntercft, Title or Inheritance, after the Deceafe

¢ of thefaid Wom. of the faid Mannor, &¢. being difcon-

€ tinued, aliened or fuffered to be recovered in the Form:

« aforefaid fhould appertain, to enter inro all and every the

¢ Premiffes, and peaceably to poffefs and enjoy the famein

¢ fuch Munner and Form, as he orthéy fhould have done,

¢ if no fuch Difcontinuance, Warranty nor Recovery had

“ been had nor made”: Andif no Difcontinuance had been

made, the Land fhould defcend to the Iffue. And therefore

by theexprefs Letter of the A&, he thould enter on the Difw

continuee, and not the Grantee of the Remainder.

3. It was refolved, Thart inthis Cafe Sir George Brown

(«)thould enteron the Difcontinuee,for if no Difcontinuance () poor 455
had been made, he fhould enjoy the Land againft the faid Sk st
Anthony, and all the Heirs of his Body ; for when the (b) If- Yac. 175 Yioby
fue in ‘L'ail levies a Fine with Proclamations, in the Life of 35 X Rol. 37
the Tenant in Tail to another; and afterwards Tenant in (h) Mooy e
Tail dies, this Fine thall bar the Tail. For the Words of Piieast.a.b
the Statute of (¢) 32 . 8. cup. 36. are, in anywife intailed to aée- Croince -
the Perfon or Perfons fo levying the fume Fine, or to any of the ;’7&5;3}0"’{,’ :
Anceflor or dneeflors of the [umc Perfon or Pe;fons. But it 141. 2. 'Godb.
was objetted thar the Fine in the Life of the Wife, Bt e b
doth operate in Part by (d) Conclufibn ; for after that the €0, Lit.262. 2.
Wife dothremain Tenant in Thail, and in Part, by Convey- f;"&‘_ §g;; o
anceof an Eftate as to the Remainder in Fee ; and he who () Lit.Repoagza
hath nothing but by Conclufion or Eftoppel, fhall not take Joaialt a3, Gy
Benefit of this A&, becaufe the Words are, To whom thetca 5.b.
Intercft, Title, or Inheritance, after the Deceafe of the [sid

Woman' [bould  appertain: And in this Cafe, as to the

Eftate Tail, the Wife bing alive, the Conufee hid
nothing but by Conclufion, and Righg, or Title of Ent y
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in this Cafe could not'be given to a Stranger. But it was re-
(<) 2 Bultt. 45. folved, That Sir George Brownfhould inthis Cafe take ()
C - Advantage thereof ; for he who hath the immediate Title,
Intereft or Inheritance at the Time of the F orfeiture, fhall
~ enter by Force of this Statute: And now by the Fine with
(4) 2 Bultt. 45. Proclamations, the Eftate Tail wasbarred and (5) extind,
- CaTae sy, and againft that Anthony,” norany Iffue heritable by Force of
' the Eftate Tail can enter; and by Confequence, he who
hath the Remainder in Fee fhall enter, for he is the Perfon
Yo whows the Intereft, Title and Inberitance, afier the Deceafs of
the faid Woman, do appertain. And now, on the Marter,
the Cafeis no other, but fhat a Woman Tenantin Tail with-
() 1 Her. in the Statute of (¢) 11 EL7. the Reverfion, or Remainder
cap.20. 10 Co. | ep J .
37 Winch. 43.in Fee, the Woman makes a Difcontinuance, he in the Re-
xLeon-2é1.  verfion or Remainder thall enter for this Forfeiture, for he
2 Leon. 168, . - e . y N
sleon. 78.  is the Perfon to whom the Intereft, Title and Inheritance, after
CrEl 224 the Deceafe of the [aid Woman, do appertain. The fame Law
513y 514 GoaD. | - > 4 .
8. Moor 93 in the Cafe at Bar, although’ the Fine were without Procla-
;fg: @5'&",,.48§j3‘_ mations ; yet after the Death of the Woman, Anthony him-
2 And. 31. 44 {elf againft his Fine, cannot enter, but the Entry of the Co-
o };clf‘fl‘;;f"?’i nofee is lawful, and therefore he thall take the Benefit of
623" CrCar. ' this A&, by the exprefs Words thereof. -
o ddomes v And it was faid by Anderfon, Chief Juftice of the Com-
- 326.b.365.0.  mon Pleas, That where it was invented to make Evafion
Eﬁg;ﬁ;}’“’ out of this A&, that*fuch Woman Tenant in Tail, thould
’ accept a Fine Sur consfans de droit come ceo, &c. and thereby
()2 eon. 168 grantand render the Land for (d) 1000 Years, pretending
Godb. 6. 3 Leon, that that was not within the Words of the A&, [#l. which
3 Andxse oohibits Difcontinuance, Alienation, Releafe, ¢z That
2 Rol-Repgor. that was an Alienation within the Intent of this A&, or
& Jac i, otherwife the Statute would ferve for little or nothing, . And
zfodsn O o wasit on Conference with other éudges, refolved by Wray
céag.fr}s, Cr. Chief Juftice and himfelf in the Court of Wards, and de-
ﬁ; 234 creedaccordingly. Andfo it was held inthe Common Pleas
"R 18 Eliz. by Sir Fames Dyer, Manwood and Mounfon Juftices,
() Dyer 145, 381 my felf heard. ' Pide Dyer 3 & 4 Phil. & Mar. (¢) 148.

ol 99 CoiLit. - Pepicock’s Cafe. .
252l LHobl52 -

Pafch.
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* Pafch. 36 Eliz.
In the Kings-Bench.

RIGEWAY’s Cafe.

N Debt by William Grils, againft Thomas Rigeway, late She- Moor sso. ez
1 1iff of Dew. for 306 L. 6 5. 8 4. which he had recovered in Ih 315 430. o
the fame Court, in Trefpafs, for taking of his Goods, againftse, Gox

Thomas Chawner, alias Chaundeler, and that the Body of Chaw-

ner was taken in Execution 20 April. 33 Eliz. by the Defen-
dant, then Sheriff’ at Stoke Cannon in thefaid County; and

afterw. the Defendant, 10 Decem. 34 Eliz. then Sheriff of the
fame County, {uffered him to efcape in (@) Parochia S. Ma=(,y pog.t. 552
rie de Arcubus in Wards de Cheape,London, @ ad largum quo v
woluit ire permifit, @c, The Defendant pleaded and confefs ‘
fed, That Chawner was taken in Execution the faid 20 April.

'g? FEliz. and fo continued in his Cuftody till the eighth Day

of December following, at which Day, at Stote Cannon afore-

faid, he broke the Prifon, & « cuffedia ifyfius Th. Rigewdsycon-

tra voluntatem ipfius Th. evafit, [wper quo prad’ Thomas ad-

tunc & ibidem recenter infecutus eff prad Fobannem, O in re

centi infecutione iffius Fohannis in firma prad’, pred Thomas

Rigeway 11 Dic Decemb, tunc proxime [equent’ apud (b) Stoke (o) poge g 5.
Cannon prad, ratione & virtute executionis prad’ & prioris cap-

tionis & cxecutionis praditt cepit & arreflavit pred Jobannem,

@c. The Plaintift by way of (¢) Replication, by Protefla- .y pop .
tion that the Defendant did not make frefh Suit, for Plea -
faid, Quod pof evaffonem prad & antequam pred’ Fobannes

Chawner rezaptus fuit, idem Fobannes per totum unum diem &

unam noftem, viz. apud London in parochia & Warda prad’,
fuit extra vifum iffins Thome, @c. And thereupon the Defen

dant did demur in Law. . e .

1. In this Cafe it was unanimoufly agreed by the.whole G Elr 419"

Court, That although the Prifoner who efcaped be out: Rol. soi.

of Sight,-yet if frefh Suit be made, and he be tetaken in i{c}%:'{e;l:;l
recenti infecutionr, he fhould be in Execution, forotherwife, Lizch. 200 _
at the Turn of a Coner, or by Entry intoa Houfe, or by fuch P53 <
Co e G4 o Means,
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‘Means the Prifoner might be out of Sight; and altho’ the-
- Prifoner flyeth into other Counties: where the Sher. hath no
Power, "and where it may be obje&ed, the Sher.cannot have
thé Cuftody of Him, yet forafmuch as the Efcape was of his
(a) Cr.Elsss'(4) own Wrong, (whereof he fhall not take Advantage) the
&b 120 Sher. might on frelh Suit take him in any other County, and -
1 Roy sor Hob. he fhould be faid in Execut. But if the Plaint. bring an Ac-
4?9.012:%1»7.’3%}, tion againft the Sher. for an Efcape (b) before that the Sher.
Auwe- 44.D. - can retakehim ; or if the Sher. doth not make frefh Suit,
, bgfﬁgi‘g@;ﬁ;’;g.yet in both thefe Cafes the Sher. may retake (¢) him, and keep
CroEl 439. . his Body under his Cuftody, till he hath agreed with him, or
‘:54) S‘ari.Eéf)sz. may havean Adtion on.theCafe for his tortious Efcape. And
20 Bard- s altho’ the Def. be taken on a Capius ad Jarisfuciendum, and
FoNe B igo-by efcapes, yet if the Writ be never returned and filed, the
Plaint, may have a new Capias ad [wisfuciendum againft him,
and tike him again, andhe fhall not take Advant. of his own
Wrong, but if the Plaint. will, he may charge the Sher. for
. Efcape, if he hath not retaken him on frefh Suit before the
(D Cr Elate  Adtion brought ; And when the Prifoner efcapes of his own
s s’cs}.c:x.or?r- Wrong, and is retaken, he fhall never have an (d) Audita
o Sty 17 querels againft the Sher. But otherwife it is, when he efcapes
téaas. b. 1 Rol. with the Confent of the Gaoler, for then he cannot rétake
¥ ow e him, andin fuch Cafe for his Difcharge, hethall have an Au-
Lucw.s2éds  dita guerela. . And on thefe Differences are all the Books, Jeil.
tonh ik B E. 2 Corone 0. 6 E. 2. Eftape Br. 49. 41 Aff. 15. 43 E.
39 2E.4.6, 10E.4.10. 11 E 4. 4. 33 F.4.8. 21E. 4. -
3-9 3 v 4 4 4 4
67. 6 H.7.11. 106 H. 7. 25. 28, 13H. 7. 2. 14H.7. 1.
16 H.7.2. 12 H.8. 90. Br. Efcape 45. Plow. Com. 36. Plars -
Cafe. F.N.B.130.b. 10 Eliz. Dyer 275, , .
@ Pop. g2 2. It was re(olved, That the Bar was (¢) infufficient, for
o255 the Plaint. hath declared of an Efcape in London, and fthe
" Defend. juftifieth the retaking of him at Stoke Cannon, and
fo the Efcape at Londoz is not anfwered ; but forafmuch as
the Plaintiff not denying the frefh Suvit, but by Proteftation
~§f c) : fggdgss‘hath only relied %:;m that Matter, thaf the Prifoner was out -
- 333.b. 163, 5. Of his Sight, the Court will not intend other Matter to main-
Hob. 199 Cr- tain his ‘Agion, than he himfelf hath thewed ; and now on

5. Cr.lace - .
f;;r s 3:2,.] “r f.) the whole Record it doth not appear to the Court, that

2 g}iulgilf;‘.':gg' the Plainr. hath Caufe of Action, wherefore the Plaint. per~
LR 7. ceiving the Opin, of the Court, did difcontinue his Suit : But
@ (j:;é.Eil': 73.18- ,J';lt v.,{';s aigcﬁfd thla;r ciifjﬂ:ie Plaint. had demurred upon the Bar,
Moor 461, Pop. 1€ {hould have had Judgment. i ‘
g‘];u’h{f";f"”'" * 3. It wasrefolved, That after Demurrer there fhould be no
" oH.é.35.b.  Reéplead. for the Parties have by their mut. Af. put themf,upon
f;‘sfbﬁ‘}{g;fm‘d, the Judgm. of the Court, and theref. without their Af. they
-er 39. Moor867. could not replead.And fo was it ad J. in Debt betw. (g )Kendah
T A Z(t;ld(b) Heyerin thehK;s %Mi‘zs & 26 El.by Wray C. ]. Sir Tho,
3 Ro. Rep. 363. Giawody, and the whole C, of the K’s B. And in the fame C.in
(Le},i}%'cf,f’;m,b_Debt beew’ Gallis and Burbry, Mic. 29 & 30 El. againft the Op,,
Cr.Bhéad Lo of o F. 6. 35. in an Avowry, which Record had been feen,
s berLon 50 d did not warrant the Reportof theBook, - . Tere
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]

Termino Sand¥i Mi‘chaeli's;v An-

70 Regmi Domina Elizabethe
| izmécf Regma 37 & 38. Rotu-
-~ lo8a. |

B ROWKER,

Obertus Chamberlaine Armiger, per Appolinem Paine
Attornatum fuum, petit verfus Cuftod’ five Redor” &
Scholar’ Collegii beatz Mariz omnium San&orum Lincoln’,
in univerfit Oxon’;maneria de Pettetho, & Eckney cum perti-
nentiis, except’ cent’ & vigint’ acris pafture in Pettetho pra-
" di&’, & trigint’ acris pafturz in Eckney pradi’, que‘Alve-
redus Cornburgh armiger’, Richardus Danvers armiger’, Ni-
cholaus Stathum, & Willihelm’ Collow, dederunt Richardo
Chamberlaine armigero, & Sibillz Fowler, & hzred’ mafcu-
lis de corpore ipfius Richardi Chamberlaine exeunt’ : Et que
poft mortem pradi@t’ Richardi Chamberlaine, & Sibille, &
Edwardi filji & hzred’ ejudem Richardi Chamberlaine, &
Leonardi filii & hzred’ ejufdem Edwardi, & Francifci filii
& hzred’ ejddem Leonardi, prefato Roberto filio. & hzredi
przdicti Francifci, defcendere debet per formam donationis
pradi&’, &c. unde dic’ quod predi&’ Alveredus Cornburgh,
Richard’ Danvers, “Nicholaus & Willihemus dederunt ma-
neria pradifta cum pertinentiis prefato Richardo Chamber-
lain & Sibillz, & hzred’ mafculis de corpore ipfi’ Richardi
Chamberlaine exeunt’ in forma przdicta, &c. Per quod do-
num iidem Richardus & Sibilla fuerunt feifiti de eifdem ma-
neriis cum pertinentiis, videlicet idem Richar’ in dominico
" ut de feodo & jure, Et eadem Sibilla in dominico fuo-ut de li-
bero tenemento per formam, &c. tempore pacis tempore do-
mini Edward’ nuper Regis Angliz quarti, poft conque-~
ftum, capiend’ inde e‘x;?ef. ad valentiam, &c. Et deipfo
Richardo, defcend’ jus per formam, &c. cuidam Edwardo,
wr filio & hared’, &, Et de ipfo Edward’, defcend’ jus

per

33
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er formam, &c. cuidam Leonardo, ut filio & hzred’, &c.
Ct de ipfo Leonardo, defcend’ jus per formam, &c. cuidam
Francifco, ut filio & hered’, &c. Et de ipfo Francifco filio
Leonardi, defcend’ jus‘per formam, &c. ifto Roberto qui
nunc petit, ut filio & hered’, &c. Et quz poft mortem, &c.
Etinde produc’ feGam, &c. Et predi¢ti Cuftos five Redor’
. & Scholar’; per Willihelm’ Paine Attornatum fuum, ven’ &
defend’ jus fuum quando, &c. Et dic’ quod pradiGus Ro-
bertus Chamberlaine aGionem fuam przditam verfus eos ha-
bere non debet : quia proteftando quod praditi Alveredus
" Cornburgh, Richardus Danvers, Nicholaus Stathum, & Wil-
lihelmus Collow non dederunt maneria predi®ta cum
pertinentiis prefat. Richardo Chamberlaine & Sibille Fow-
ler modo & forma prout in mnarratione predicta allegatur;
Pro placito dic’ qudd diu poft tempus quo donum praedi&’
fuperius fieri fupponitur, quidam Richardus. Lyfter gener’,
Martinus Linfey, Johannes Cottesford, Johannes Clayton,
Willihelmus Hogefon, & Robertus Taylor, Clerici, fuerunt
Teifiti de maneriis predicis cum pertinentiis in dominico fuo
ut de feodo, Et fic inde feifit’ exiften’ predicta Sibilla Aba-
via di&ti Roberti Chamberlaine, cujus hzres idem Robertus
eft, quinto die Maii, anno regni domini.Henrici nuper
Regis Angliz oftavi undecimo, apud Pettetho przditam,
per quoddam fcriptum fuum relaxarionis, quod idem Cuftos
five Retor’ & Scholar’ figillo przdi= Sibillz fignat’ hic in
Curia proferunt, cujus dat’ eft eifdlem die & anno, remiifit,
relaxavit, ac omnino pro fe & hzredibus fuis imperpetupm
quiet” clam’, prefat. Richardo Lyfter, Martino Linfey, Jo-.
hanni Cottesford, Johanni Clayton, Willihelmo Hogefon,
& Roberto Taylor, adtunc de maneriis predictis cum perti-
nentiis in forma przdifa feifit” exiften’, in eordm plena &
pacifica poffeflione adtunc exiften’, h=zredibus & affignat’ fuis
imperpetuum, totum jus fuum, cia‘meum, titulum, ftatum,
ufum, intereffe, & demand’ quz unquam habuiffet, tunc ha-
buit, feu quovifmodo in futurum habere potuiffer, de & in
maneriis prediftis cum pertinentiis. Et ulterius eadem Si-
billa per prediGum fcriptum fuum conceflit pro fe & hzredi-
bus fuis, quqd ipfa eadem Sibilla & hzredes fui maneria pra-
di&ta cum pertinentiis prezfato Richard’ Lyfter, Martino
Linfey, Johapni Cottesford, Johanni Clayton, Willihelmo
Hogefon, & Roberto Taylor, hzredibus & affignatis' fuis,
contra tunc Abbatem Woaftmonafter’ & fucceffores {uos war-
rantiz’, & imperpet’ defender’, prout per idem fcript’ relaxat’
plenius apparet, Et hoc idem Cuftos five ReGtor’ & Scholar®
parati funt verificare, ‘unde pet’ judic’ fi przd’ Robertus
Chamberlaine contra przdiGum feript’ relaxationis dictam
i ' ' warrant’
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warrant’ ejufdem Sibillz antecefforis fui cujus heres idem
Robert’ eft in fe continen’, adionem fuam predi®am -

verfus eos habere debeat, &c. Et przdi@us Robertus
Chamberlaine dicit, quod ipfé per aliqua przallegar’ ab
actione fua prezdicta habend’ praclud’ non debet, quia dj-
cit quod din ante donum przdiQum faGum, & antequam
predi@i Alveredus, Richardus Danvers, Nicholaus Sta-

thum, & Willihelmus Collow, aliquid habuerunt in mane.
riis prediétis cum pertinentiis, przdiétus Richardus Chame

berlaine fuit feifit’ de eifdem maneriis cum pertinentiis in
dominico fuo ut de feodo: ipfoque Richardo fiz inde feifit’
exiften’, ante donum preditum fa&’, fcilicet duodecimo
die Junii, anno regni domir’ Edwardi nuper regis Angliz
quarti poft conqueftum undecimo, predi@i Richardus Dana
vers, Alveredus Corneburg, Nicholaus Stathum, & Willi-
helmus Collow, extra curiam Cancellar’ ipfius nuper Re-
gis Edwardi quarti apud Weftmonafter’ in comitatu Mid-
dlefex’ tunc exiften’, impetraverunt & profecut’ fuer’ quod-
dam breve ejufdem nuper Regis Edwardi quarti de redo,
ver{us prafat’ Richardum Chamberlaine adtunc tenen’ liberi
tenementi maner’ pradiftorum com pertinentiis inter aliz
exiften’, tunc Vicecom® predi&t’ comitat’ Buck. dire@’ per
juod quidem breve idem nuper Rex eidem tunc Vicec'

uck. precepit, quod przciperet eidem Richardo Chamber-
laine, per nomen Richardi Chamberlaine armiger, quod
jufte & fine dilatione redderet przfat. Richardo Danvers,
Alveredo, Nicholao, & Willihelmo, per nomina Rich’ Dan-

vers, Alveredi Corneburgh armiger’, Nicholai Stathum, &

Willihelmi Collow, maneria predicta cim pertinentiis, in-
ter alia, per nomina maneriorum de Pettefho & Eckney cum
pertinentiis, ac fex mefuagior’, ducentar’ acrarum terre,
vigint’ acrarum prati, ducentar’ acrarum pafturz, & cen.
tum folid’ reddit’ cum pertinentiis in Pettetho, Eckney, &
Emberton, que clam’ effe jus & Hzreditatem fuam : Et unde
querebanttr quod praedi¢tus Richardus Chamberlaine eis

injufte deforc’: Et nifi fac’: Et pradi&i Richard’ Danvers,

Alveredus, Nicholaus, & Willihelmus Collow, facerent ip-
fum tunc Vic’ fecur’ de clam’ fuo profequend’, tunc fum-
- mon’ per bonos fummon’ predi®’ Richard’ Chamberlaine,
quod effet coram tunc Jufticiar’ di&i nuper Regis Ed-
wardi quarti, hic fcilicet apud Weftmonafter’ predié’, a
die San@i Johannis Baptiftz in quindecem dies tunc
proxime fequen’, oftenf. quare non facerer, Et quod ha-
beret tunc hic fummon’, & breve illud, Quia Thomas
Rokes armiger capitalis domin’ feodi illius, remifit inde
cur’ fuam difo nuper regi Edwardo quarto: Ad quam gui-:

' T X emd
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dem quindena Sané&i Johannis Baptiftz, coram Tho’ Brian
Milite & fociis fuis, tunc Jufticiar’ diéti nurer Regis Edwar-
di quarti de banco hic, fcilicet apud Weftmonafter’ pre-
di&am, ven’ tam predi¢ti Richardus Danvers, Alveredus,
Nicholaus Stathum, & Willihelmus, Collow, per Thomam
Gurney tunc Attornatum fuum, quam pradictus Richardus
Chgmberlaine per Johannem Wideflale tunc Attornatum
fuum, Et tunc Vic' predié’ comitat” Buck. videlicet Regi~
naldus Grey armiger, adtunc ibi retornavit breve pradict’
fibi in forma predi@’ dire&’ in omnibus fervit’ & execut’,
mand’ quod przdi&i Richardus Danvers, Alveredus, Ni-
cholaus & Willihelmus Collow inven’ eidem tunc Vic’
pleg~-de profequend’ breve funm prediGtum, {cilicet Ri-
¢hardum Doo, & Johannem Roo: Er quod idem Richar-
dus Chamberlaine fommon’ fuit per Jacobum Tye, & Jo-
hannem Baker, bonos fummon’, &c. Et fuper hoc pradi&’
- Richardus Danvers, Alveredus, Nicholaus Stathum, & Wil-

lihelmus Collow, per di¢tum Thomam Gurney Attornat’
faum, jin eadem Cur’ przdi@’ nuper Regis Edwardi quarti
de Banco hic fcilicet apud Weftmonafter’ przdi@’ ad prz-
di&t’ quindenam San&i Johannis Baptiftz narrand’ verfus
prefat’ Richardum Chamberlaine - de & fuper brevi fuo
- pradidto per eundem Thomam Gurney Attornat’ fuum pe-
‘tierunt verf. przfat. Richardum Chamberlaine, maner’,
tenementa, & reddit’ pradida cum pertinentiis, in dico
brevi de Re&® {pec’ ut jus & hereditatem fuam, per breve
prezdi@um  di&i nuper Regis Edwardi quarti, quia prz-
di¢tus Thom’ Rokes capitalis d'nus feodi illius remif, inde
Cur’ fuam eidem nuper Regi; Et unde tunc dixerunt quod
¥pfimet fuerunt feifiti de maneriis tenementis, & reddir
predi@’ cum pertinentiis in dio brevi de Refo fpec’ in

dominico fuo ut de feodo, & jure, tempore pacis, tempore
diti nuper Regis Edwardi quarti, capiend’ inde explec’
ad valenc’, &:. Et quod tale fuit jus fuum, adtunc offere-
bant, &c. Et przdictus Richardus Chamberlaine per pre-
di&’' Johannem Wideftale Arttornat’ fuum tunc ibidem
ven' & defend’ jus pradiGtorum Richardi Danvers, Alve-
- redi, Nicholai, & Willihelmi quando, &c. Et feifinam
eorum, de quorum feifina, &c. ut de feodo & jure, & to-
tum, &c. Et maxime de maneris, tenementis, & reddic’
przd’ cum pertinentiis in di¢to brevi de Re&o fpec’; Et
tunc vocabit inde ad warrantizand” Robertum King, qui
tunc przfens fuitin eadem Cur’ in propria perfona fua, Et
gratis maner’, tenemen’, & reddit’ prd’ cum pertin’in dic’ bre-
vi de Re&tofpec’ eis tunc warrantizabat, &c. fuper quo prad’
Richardus Danvers, Alveredus,Nicholaus, & Willihel"adrunc
' , : - ' petierunt
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~petierunt verfus przdiftum Robertum tenen’ per warrant®
fuam maneria, tenementa, & reddit’ pred’ cum pertinentiis
in difo brevi de Re&o fpec’ in forma prad’, &:. Et unde
tunc dixerunt quod ipfimet fuerunt feifiti de maner’ tenemen-
tis, & reddit’ pred’ cum pertinentiis, in dominico fuo ug

de feodo & jure tempore pacis, tempore difi nuper Regis

Edwardi quarti, capiend’ inde explef. ad valentiam, &c. Et
quod tale fuit jus fuum, tunc offerebat, &c. Et przd’ Ro-
bertus tenen’ per warrant’ fuam defendebat jus predi©orum
Richardi Danvers, Alveredi, Nicholai, & ,illi%elmi quan-
do, &c. Et feifinam eorum, de quorum, feifina, &c. ut de
feodo & jure, & totum, &c. Et maxime de maneriis, te~
nementis, & reddit’ predidtis cum pertinentiis in dicto
brevi de Redto fpecificat’, & tunc ponebat fe in magnam
affifam cjufdem nuper Regis Edwardi quarti, Et tunc pe-
tebat recogn’ fieri, utrum ipfe majus jus tunc habuir, te-
nend’ maneria, tencmenta, & reddit’ prediGa cum per-
tinentiis fibi & hweredibus fuis ut tenens inde per warrang’
fuam, ut illa tunc tenuit, an predi@i - Richardus Danvers,
Alveredus, Nicholaus, & Willihelmus, habend’ maneria,

tenementa, & reddit’ predid’ cum pertinentiis in diGo bre-

vi de Re&to fpec’ ut illa fuperits tunc petiebant, &c. Et
predi@i Richard’ Danvers, Alveredus, Nicholaus, & Wil-
lihelmus tunc reven’ in eadem Cur’ illo eodem Termino
fan&= Trinitatis, anno regni ejufdem nuper Regis Edwar-
di quarti poft conqueftum undecimo, per tunc Artornatum
fuum pradidtum, Er predi®%’ Robertus tunc folempniter
-exalt’ non reveniebat, fed in contempt’ Cur’ receflit, & de-
faltam faciebat, per quod tunc conf. fuit per eandem Cu-
riam, quod predi&’ Richard’ Danvers, Alveredus, Nicho-
laus, & Willihelmus recuperent feifinam fuam verfus pre-
- dictum Ric’ Chamberlaine de maneriis, tenementis, & reddit’
pradiétis cum pertinentiis indicto brevi de Reéto {pecificat’,
teriend’ fibi & hazred’ fuis quiete de pradi®o Richardo
Chamberlaine & hzredibus fuis, Et etiam de przdiGo Ro-
berto & hzredibus fuis imperpetuum. Et quod pradictus
Richardus Chamberlaine tunc haberet de terra pradi@i
Roberti, ad valentiam, &c. Et quod idem Robertus tunc
_eflet inde in mifericordia, &c. prout per recordum & pro-
ceflum inde in Cur’ hic refiden’, liquet manifefte : Qua
quidem recuperatio in forma predicta habit’, fuit habita
ad ufum & intentionem, quod prediét Alveredus, Richar-
dus Danvers, Nicholaus Stathum, & Willihelmus Collow,
-darent maneria przdi®a cum pertinentiis prafito Richar-
do Chamberlaine, & Sibillz,” & heredibus mafculis de
corpore ipfius Richardi Chamberlaine exeunt’, cujus qui-
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‘dem recuperationis pratextu predi&ti Alveredus, Richar-
dus Danvers, Nicholaus, & Wlﬂihelmu\s“Collow, in ma-
neria predi®&’ cum pertinentiis intraverunt, & fuerunt in-
de feifiti in dominico fuo ut de feodo, ad ufum & intenti-
onem predi®, & fic inde ad ufum & intentionem pre-
di&’ feifit’ exifen’, iidem Alveredus, Richardus Danvers,
" Nicholaus Stathum, & Willihelmus Collow, dederunt
prediGta maneria cam pertinentiis przfato Richardo Cham- -
berlaine & Sibille, per nomina Richardi Chamberlaine ar-
miger’, & Sibille Fowler, & hazredibus mafculis de corpore
ipfius Richardi Chamberlaine exeunt’, prout idem Rober-
tus Chamberlaine per breve & narrationem fua predi®’ fu-
perius fuppor’, per quod donum predi&ti Richardus Cham-
berlaine & Sibilla fuerunt feifiti de maner’ pradi@is cum
pertinentiis; videlicet idem Richardus Chamberlaine in
dominico fuo ut de feodo talliat’, videlicet fibi & hare-
“dibus mafculis de corpore fuo exeuntibus, Et pradida Si-
billa in dominico fuo ut de libero tenemento pro termino
vitz fuz, per formam donationis predift’: Et poftea pree-
diftus Richardus Chamberlaine apud Pettetho predi&®® duxit
in uxorem prafat’ Sibillam Abaviam predi&i Roberti Cham-
berlaine : EI;: habuit Exitam mafculum de corpore fuo exe-
un’ prefat’ Edwardum Chamberlaine ; Er poftea pradi€us
‘Richardus Chamberlaine apud Pettetho przdiGam obiit,
& przdi¢ta Sibilla ipfum fupervixit, & fe tenuit intus in
- maneriis predi@is cum pertinentiis, Et fuit inde fola feifita
in dominico fuo ut de libero tenemento pro termino vitz
fuz, per jus.accrefcendi, &c. per formam . donationis pra-
di&’. Et poftea eadem Sibilla per pr2diGum feriptum fuum
xelaxationis remifit & relaxavit pizfato Richardo Lyfter,
Martino - Linfey, Johanni Cottesford, Johanni Clayton,
‘Willihelmo Hogefon, & Roberto Taylor, totum jus. fuum,
clameum, titulum, fatum, ufum, interefle, & demand’ fua,
de & in maneriis predi€’ cum pertinentiis, moda & forma
prout in przdifta barra fuperius fpecificatur : Pofteaque
pr2di@ Sibilla apud Pettefho przdidtam obiit: Et de pre-
~ fato Richardo defcend’ jus per formam, &c. prefato Edwar- -
do ut filio & hared’, &c. Et de ipfo Edwardo defcend’ jus
per formam, &c. prafat’ Leonardo ut filio & hared’, &c.
Et de ipfo Leonardo defcend’ jus per formam, &c, prafato
- Francifco ut filio & hered’, &c. Et de ipfo Francifeo de-
Icend’ jus per formam, &c. eidem Roberto qui nunc pet’,
ut filio & hered’, &c. prout ipfe per breve & narrationem
fua przdi&’ fuperius fuppon’, Et hoc paratus eft veri-
ficare, unde ex quo vigore cujufdam a& in Parliament’
domini H. nuper Regis Angliz feptim’,apud W. prad’ in
R comitatu
'a.
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comitatu Middlefex’ anno regni fui undecimo, tent’, edit’
predita warcant” pradi¢te Sibille in forma predi@ta fada,
penitus vacua & nuollius effeGus in lege exiftit, pet’ judi~
cium & feifinam fuam de Maneriis pradiéis cum pertinen-
tiis fibi adjudicari,&e. Et pradicti Cuftos five Re&tor’ & Scho-
lar’ dic’, quod per przdiftum A&um in pradicto_ parlia-
mento praditi nuper Regis Henrici feptipi apud Wefimo-
.mafterium praedictany, anno regni fui undecimo fupradidy’
tent’, edit’, provif, fit, quod Adus pradiGtus non extendes
rit alicui tali recuperationi five difcontinuationi habend’
cum hered’ proxime inheritabil’ tali feminz, feu ipfe vel
ipfi qui proxim’ poft mortem ejufdem feemine, haberec
five haberent flatum hereditatis in iifdem maneriis, terris,
& tenementis, foret fen forent affentien’ five agrean’ pra-
dictis recuperationibus ubi eadem aflenfus &. agreamentum
fint de Recordo, five irrotulat’, prout per eundem Adum
inter alia plenius apparet. Et iidem Cuftos five ReSor’ &
Scholar’ ulterius dicunt, quod ante confeftionem pradicti
Leripti_relaxationis pradiétz Sibille, ac poft mortem pree-
di@i Richardi Chamberlaine, quidam Nicholaus Evan,
clericus, & Thomas Harrop, clericus, fecundo die Junii,
anno regni difti nuper Regis Henrici o&avi poft conque-
flum guarto, extra curiam Cancellar’ ipfius nuper Regis
apud Weftmonafter’ pradi¢tam tunc exiften’, profecut’ fuer’
quoddam breve originale ejuldem n'u]f:er Regis de Ingrefflu

{uper diffeifinam in le Poft, verfus prefat’ Edwardum Cham-

berlaine de maneriis pradictis cum pertinentiis inter alia
tunc Vicecom’ pradiét’ Comitat’ Bucking® direftum, eodem.
Edwardo adtunc exiften’ tenent’ liberi tenementi eorundem

‘maneriorum cum pertinentiis, per quod breve idem nuper

Rex eidem tunc Vicecomes pracepit, quod idem Vicecom®
praciperet prefat” Edwardo Chamberlaine, per nomen Ed-
wardi Chamberlaine Armigeri, quod jufte & fine dilatione
redderet praefato Nicholao Evan, & Thom= Harrop, cleric’,
maneria przdicta cum pertinentiis, inter alia per nomina
maneriorum de Pettetho & Eckney cum pertinen’, ac fex
mefluagiorum, ducentarum acrarum terre, vigint' acrarum
prati, ducentarum acrarum paflure, & centum folid’ reddit’
cum pertinentiis in Pettetho, Eckney, & Emberton, quaz
iidem Nicholaus & Thomas tunc clam’ effe jus & heredi-
tatem fuam, Et in quz idem Edwardus Chamberlaine non
habet ingreflum, nifi poft diffeifinam quam Hugo Hunt
inde injufte & fine judicio fecit prafat’ Nicholao Evan, &
Thom= Harrop, poft primam transfretationem domini
Henrici Regis filii Regis Johannis in Vafcon’ ut dixerunt,
Et unde querebantur quod przdictus Edwardus Chamber-
laine eis deforc’, Et nifi fecerit, Et pradictus N,i_chrlo_lgus;&

omas
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. Thomas Harrop feciffent ipfum tunt Vic’ fecur’ de clam’
fuo profequend’, tunc fumm’ per bonos fummonit’ prafat’
Edwardum Chamberlaine quod effet coram prafat’ Jufticiar®
-di&ti nuper Regis Henr’ ottavi hic, {cilicer apud Weftmo-
. -nafterium przdi®tam, in Craftino fan&i Johannis Baprifte
“tunc proxime fequen’ oftenf. quare non feciflet, Et quod ha-

" ‘beret tunc hic fumm’, & breve illud. Ad quem quidem
‘Craftinum. {ané@ti Johannis Baptiftz coram Roberto Reade
‘Milite & fociis fuis, ‘timcf]uﬁiciar’ di& nuper Regis Hen-
rici ofavi de banco hic, fcilicet apud Weftmonafter’ prz-
di®tam, ven’ tam przdiéti Nicholaus Evan & Thomas Har-
xop, per Johannem Cowper tunc attornatum f{uum, quam
przdi¢tus Edwardus Chamberlaine per Thomam Palmer tunc
Attorratum fuum, Et Vic® videlicet Radulphus Verney,
Armiger, adtunc hic retornavit breve przdi¢tum in omni-
bus fervit’ & execut’, videlicet quod prediéi Nicholaus &
Thomas inven’ eidem tunc Vic pledg’ de prof, breve fuum
pradi@’, fcilicet Johannem Doo, & Richardum Roo. Et
-quod przdictus Edwardus Chamberlaine, fumm’ fuit per Jo-

- hannem Den, & Richardum Fen, Et fuper hoc iidem Ni-
cholaus Evan & Thomas Harrop narrando verfus przfatum
‘Edwardum Chamberlaine, {fuper brevi pradio, petierunt
verfus pradi®’ Edwardum Chamberlaine maner’) tenemen-
ta; & reddit’ predi®’ cum- pertinentiis, ut jus & hzredi-
tatem fuam, Et in quz idem Edward’ Chamberlaine non
habuit ingreflum nifi poft diffeifinam, quam Hugo Hunt
inde injufte & fine judicio fecit prafat’ Nicholao & Thom’

. Harrop, poft primam transfretationem domini Henrici Re-
gis filii Regis Johannis in Vafcon’, &c. Et unde tunc dixe-
runt quod ipfimet fuerunt feifiti de maneriis, tenementis,
& reddit’ predi&’ cum pertinentiis in dominico fuo ut de
feodo & jure, tempore pacis tempore di&i nuper Regis
Henrici o&tavi, capiend’ inde explef. ad valentiam, &c. Et
in quz, &c. Et inde tunc produxerunt fe&tam, &c. Et

‘ Faedi&hs' Edwardus Chamberlaine per przdi®’ Thomam
Palmer Attornatum fuum tunc defendebat’ jus fuum quando,

* &c. Et tunc vocabat inde ad warr’ Thomam Fifhe, qui ad-
tunc przfens fuit in eadem Cur’ in propria perfona fua, Et
-gratis maneria, tenementa, & reddit’ pradi&t’ cum pertinen-
tiis ei warr’, &c, Et fuper hoc prediéti Nicholaus Evan, &
Thom’ Harrop petierunt verfus 'ipfum Thomam Fifhe tunc
tenen’ per warr’ fuam, maneria tenementa, & reddit’ pre-
di&’ cum pertinentiis in forma pradi&a, &c. Et unde tunc
dixerunt quod ipfimet fuerunt feifiti de maneriis, tenementis,
& reddit’ predi€tis cum. pertinentiis, inter alia in domini-, -
co fuo ut -de feodo & jure, tempore pacis tempore predi&i
nuper Regis Henr’ o&avi, capiend’ inde explef. ad valentiam

‘ &c,
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%c. Etin que,&c. Etinde tunc produxerunt feftam, &
Et pradi¢tus Thomas Fifh tenens per warrant’ fuam prz-
di¢tam, adrunc defend’ jus fium quando, &c. Et adtunc

petiit licentiam indeinterloquendi; Er habuit, &c: - Et po-

ftea illo eodem termino praedi&i Nicholaus 8& Thomas Har-
rop revener’ ibidem in eadem curia praditt’ nuper Regis
H«Enrici oftavi, per Attornatum fuum predi@um; Et pra-
di¢tus Thomas Fifh tenens per warrant’ fuam pradiftam, lis
cet tanc folempniter exad non revenit, fed in contemptum.
curiz illius receflit & defalt’ fec’: Ideo adtanc conc’ fuit per
eandem curiam hic, quod pradi&i Nicholaus Evan & Tho-
thas Harrop recuperarent feifinam fuam verfus prefat’ Eds
ward’ Chamberhin, de maneriis, tenementis, & reddit’
przd’ cum pertinentiis, Et quod idem Edwatdus haberet
de rerra przdi@’, Thomz Fifh ad valentiam, &c. Et quod
idem Tho’ Fifh effer inde in mifericordia, &c. prout per re-
cordum & proceffum inde in curia hic refiden’ plenius liquet s
Quz gquidem recuperatio in forma predi@a habita, fuit ha-
bit’ ad ufam & intentionem quod pradi&i Nichol’ Evan,
& Thomas Harrop de maneriis pradi€tis cum pertinentiis
feoffarent predictos Richard’ Lyl?cr, Martinum, Johannem
Cottesford, Johannem Clayton, Willihelmum Hogefon, &
Robertum Taylor, Habend’ & tenendum fibi & haxrelibus
fuis imperpetum, cujus quidem recuperationis pratextu,
pradi@i Nichol’ Evan, & Tho’ Harrop*in mancria predia
cum pertinentiis intraverunt, & fuerunt inde feific’ in do-
minico {uo ut de feodo,& fic inde feifiti exiften’, iidem Nich’,
& Thomas Harrop deeifdem maneriis cum pertinentiis feoffa-
verunt prediftos Richardum LyRer, Martinum, Jéhannem
Cottesford, Johannem Clayton, Willihel' Hogelon, & Ro-
bertum Taylor, haben’ & tenend’ fibi & hzredibus fuis im-~

erpetuum : Virtute cujus feoffamenti iidem Richardus

yiter, Martigus, ZIohanme:s Cottesford, Johannes Clayron, .

Willihelmus Hogefon, & Robertus ‘Taylor, fuerunt feifiti
de eifdem maneriis cum pertinentiis in dominico fuo ut
de feodo, & fic inde feifiti exiften’ pradi®’ Sibilla in vita
‘}Eaedi&i Edwardi, pro meliore fecuritate prazdictorum Rich’
Lyfter, Martini, J‘ohaunis Cottesford, Johannis Clayton,

Willihelmi Hogefon,& Roberti Taylor in pradictis maneriis
cum pertinentiis fecundum agreamentum inter cofdem Ed-
wardum & Sibil’ prius ante pradi@am recuperationem ha-
bit’ per pred’ feriptum funm relaxationis, remifit & re-
laxavit _prafat’ Richarde Lyfler, Martino, Johanni Cottess
ford ?ohzmni Clayton, Willihelmo Hogefon, & Rober-
to ’fay or, totumi’ jus fuum; clameunmi, titulum, fatum,
ufum, interefle, & demand’ fua, de & in maneriis pradié
cum pertinensiis modo & . forma prout ipfi fuperius allegar
' - H verugt,

™
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verunt, Et hoc parati funt verificare, unde pet’ Judicivm,
Et quod przdi¢tus Robertus Chamberlain ab actione fua
predi&ta verfus'eos hibend” pracludatur, &c. Et pradidtus -
Robertus Chamberlain proteftando quod recuperatio pra-
diéta non fuit habita ad ufum & intentionem quod pradi&i
Nicholaus Evan & Thomas Harrop, feoffarent prediftos -
Richardum Lyfter, Martinum, Johannem Cottesford, - Jo- -
hannem Clayton, "Willihelmum -Hogefon, & Robertum
Taylor, de maneriis predi@is cum pertinentiis, proteftan-
do etiam quod pradi&i Nicholaus Evan & Thomas Harrop
non feoffaverunt przfar’ Richard’ Lyfter, Martinum, Johan- -
nem Cottesford, Johannem Clayton, Willihelmum Hoge--
fon, & Robertum Taylor de maneriis predictis cum perti- -
nentiis, proteftando etiam quod przdi&’ Sibilla pro meliore
fecuritate pradi¢torum Richard’ Lyfter, Martini, Johannis
Cotresford, JohannisClayton, Willihel’ Hogefon & Ro-
berti Taylor ' maneriis predi&is cum pertinentiis fecun-
dum agreamentum inter eofdem Edwardum & Sibillam
prins ante prediftam recuperationem habit’ fuperius fieri
{upponit’, per pred’ feriptum relaxationis non remifit & re-
Yaxavit prafat’ Richard’ Lyfter, Martino, Johanni Cottes-
- ¥ord, Johanni Clayton, Willihelm’ Hogefon, & Roberto
Taylor, prout prdicti Cuftos five Re&or & Scholares fupe-
Tius rejungend’ allegaverunt, proteftando etiam quod pra-
di¢tus Edwardus Chamberlain die impetrationis brevis
originaljs ipforum Nicholai Evan, & Thom=z Harrop “ex-
tra cur’ Cancellar’ pradi&’ nuper Regis Henrici o&tavi, fcil’
fecundo die Junii anno regni ejufdem nuper regis quarto,
feu unquam poftea non fuit tenens liberi tenement1 manerio-
rum pradiGtorum cum pertinen’, pro placito idem Rober-
tus Chamberlain dic’, quod przdiéum placitum prediGo-
~um Cuftod’ five Reftor’ & Scholar' fuperius rejungend’ pla-
- citat’, minus fufficiens in lege exiftit, ad ipfum Robert’ ab
atione fua predi@’ verl. prafat’ Coftod’ five Re&orem &
Scholares habend” precludend’, tam pro eo quod predidta re--
Junétio eft deceffus, Anglice, a Departurea predita barra
ipforum Cuftod’ five Re&oris & fcholar’, quam pro defedtu
fufficientis materiz in eadem rejun&ione content’, Et hoc
paratus eft verificare, unde pro defecu fufficientis rejunctio-
nis ipforum Cuflod’ five Re&oris & Scholar’ in hac parte,
idem Robertus Chamberlain ut prins petit judicium &
{eifinam manerioram przdiGtorum cum pertinentiis fibi
adjudicari, &c. Et pradi&’ Cuftos five Rector & Scholares
ex quo-ipfi fufficient’ mater’ in lege ad przdiftum Rober-.
tum ab actione fua prediGa verfus ipfos Cuftod” five re-
ctorem & fcholar’ habend™ pracludend’ fuperius . rejun-
- gutd’ allegaver’, quam ipfi parati funt verificare, quam
. } . quoi-
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quidem materiam pred’ Robert’ non dedic’, nec ad eam ali-
qualiter refpondet, fed verification’ illam admittere ominino

recufavit, ut prius pet’ Judic’: Etquod prad’ Rob’ Chaniber-
lain ab a&ione fua prad’ habend’ pracludatur, &c, Et quia

Juftic’ hic fe advifare volunt de & fuper premiff, priuf; quam
-Judic’ fuum inde reddant, dies dat’ eft partibus prad’ hic ufque
- in oftab. fanéti Hil' deaudiend’ inde judic’ foo,e0 quod iidem

Juftic’ bic inde nondiim, &c. Ad quem diem hic venit tam
pr2d’ Rob’ quam prad’ Cuftos five Re@or & Scholar’ per At-
tor’ fuos prad’, Etquia Jufticiarii hic fe ulter’ advifare vo-
lunt de & fuper pramiff. priufquam judic’ foum inde red-
dant, diés tlt’dat’ eft parfib’ prad’ hic ufg; a dic Pafche in

xv. dies de audiendo inde judicio fuo, eo quod iidem Jus -

ftic’ hic inde nond’, &c. Ad quem diem hic ven’ tam przd’
Rob’ quam praedi&i Cuftos five Redtor & Scholar’ per attor’
fuos przd’: Et quia Juftic’ hic ulter’ fe advifare volunt de
& fuper pramifl. priufquam judic’ inde reddant, dies ulter’
dat’eft partib’ preed’ hicuifg; in cr'o fan&z Trin’ de audiendo
inde judic’ fuo, eo quod iidem Juftic’ hic inde nond’, &c.
Ad quem diem hic ven’ tam prad’ Rob’ quam przd’ Cuftos
five Re&tor & Scholar’ per attorn® fuos prad’, Ft quia{]uﬁic’,
hic ulter’ fe advifare volunt de & fuper przmifl. priufquam
judicium fuum inde reddant, dies ulter’ dat’ eft partib’ prad’
hic ufg; in Oftabis fan&ti Mich’ de audiendo inde judicio fuo,
eo quod iidem Juftic’hic inde nond’, &c. Adquem diem hic
ven' tam pred’ Ro’ quam pred’ Cufios five Rettor & Scholar’
per attor fuos prad’: Er fuper hoc vifis premifl.  Et per Ju-
fiic’ his plenius intel’, videtur eifdem Juftic’ hic, quod prad’
placitum przd’ Cuftod’ five Reftor’ & Scholar” fuperius rejun-
gen’ plitar’, fufficiens in lege exiftit ad praed” Rob’ ab a&tione
fua przd’ verfus praf. Coftod’ five Reétor’ & Scholar’ habend’

przcludend’. Kdeo conf. eft quod prad’ Rob’ nihil capiat

per breve foum pred’, Sed fit in mi‘a pro falfoclam’ fuo : Ft
quod pradi@’ Cuftos five Re@or’ & Scholar’ eant inde fine
16, &c, ’ ' ‘
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| In the Common Pleds. | Rot.t82.
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:’_{md. 1Moor ¥ N a Formedon in Defcender by Robert Chamberlain, Coufin..
LR and Heir-Male of the Body of Richerd Chamsberlain, againfk
the Redtor and Scholars of Lincsln College in the Univerfity
of Oxford for the Manors of Petfore and E#ency in -the
County of Buckingham : On the Pleading the Cafe was fuch :
Richard Chamberlain did enfeoff Corneboroygh and others of

the faid Manors, to the Intent that they thould give back

the fame to the faid Richard Chamberlain and Sibill Fowler

whom he intended to marry, ard to the Heirs Male of the

Body of Richard, which was done accordingly. Richerd and

Sibill intermarry’d and had Iffue Edward ; Richard died, Ed-

. ward in the Life of Sibill adiunc tencns liberk tenementsy, O'c.

- which was intended by Difleifin, 2n#. 4 H. 8. fuffer'd a com-
mon Recovery with fingle Voucher by Agreement amongft -
all, to the Intent that the Recoverors fhould enfeoff Lié’r
and others to divers Ufes ; and that Sibill (for better Affu-
rance) fhould releafe to them with Warranty ; which Feoff-
ment and Releafe with Warranty, were made accordingly
anno 11 H.8.* And afterwards Sibill died, Edward.then be-

Crutit326.b. ing alive ; and whether this collateral V‘ia_rranty thould bar
36w be the Demandant or not, or fhould be void™ by the Statute of
11 H. 7. cap. 20. was the Queftion ; for in as much as the
common Recovery was had againft Edward in the Life of
Tenant for Life, it cannot be intended, that Sibil/ had fur«
render’d her Eftate, or that Edward had entred for a Forfeis
ture, and thereby feifed by Force of the Tail, unlefs
Coslnrna it had been alledged in Pleading : But for as much as it
e was generally alledged that then he was Tenant of the
Freehold, it fhall be intended more flrong againft han;
AR W



- and then the Recovery with (4) fingle Voucher will not
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who {«) pleadsit, that is to fay, that it was by Di{rciﬁn]%o;c By () Co.Lit 30357

Feoffment of a ﬁiﬁ"eifor, fo that he was in of another Eftate, ;& e, &

s " k: 4) o ’
bind it : And therefore the fole Queftion was, on the gol-'gg);. 1}(2111:,3;9;4.’

lateral Warranty. And it was firongly obje&ed, That this
Warranty fhould be void, not only within the Exprefs
Letter, but alfo within the Meaniifg of the A&. ‘

_ For firft, There is no Doubt but the Heir Male of the
Body of Edward is.a Perfon to whom the Inheritance, after
the Death of Sibill, fhall appertain : And the Words of the
A& are, That fuch Perfon thall enter, and peaceably poffefs
the Land as he ought if no fuch Warranty had been made.
And the Meaning of the A& was not to fave the Eftate Tail
for him only who is Heir apparent at the Time of the For-
feiture, but to preferve it for the Benefic of all the Iffues
inheritable by Force of the Tail. Asif 4. makes a Feoff-
ment in Fee to’the Ufe of himfelf and his Wife, and to
the Heirs of the Body of A. 4. hath Iffue B. and dies, the
Wife is diffeifed, the Heir in Tail by Deed releafes to the
Diffeifor, and afterwards the Wife releafes alfo with War-
ranty and dies, B. hath Iffue C. and dies; altho’ B. hath by
his Releafe difabled himfelf to take Advantage of the For~
feiture during his Life, yet it fhall not prejudice his Iffue,
for he is the Perfon to whom the Inheritance of the Eftate
"Tail doth appertain, and now by the Statute he fhall enter
as if no Warranty had been made,

2. It is to be obferv’d, Thatby the Statute, not only En- .
try is given to him to whom the Intereft, Title, or Inheri-
tance fhall appertain, as if no Warranty had been made;
but by the Branch next before, it is provided, That ewery
(¢) Difcontinuance, Alienation, Releafe, or Confirmation (e)Co.Liraéeh
with ‘Warranty, and Recovery made or fuffered by fuchs:i-bb- Antea
Woman fhall be utterly void and of none Effe® : And if the® ™

~ ‘Warranty in this Cafe, by the exprefs Letter of the A&, be
utterly void and of none Effeq, it is void as to all, and by
Confequence againft every Iffue in Tail, and it is void alfo
as to Edward himfelf, but in Refpe& of the faid Recovery
he hath barred himfelf that he cannot enter into the Land;
And the Opinion of Doéfor and Student was firongly urged,
That it a (d) Woman, Tenant in Tail, fuffers a common () Poftes ¢r.a, -
Recovery, and the Iflue in Tail releafes to the Recover, yet ?{I‘,_B;,S'“‘d'“b'.‘
his Jlue may enter, which proves, that altho’ he who hath
the immediate Right to the Eftate Tail, will, by his own
A&, exclude himfelf from the Benefit that the Statute would
~ have given him ; yethis Iffue thall not be prejudic'd by it.

And it was further objeted, That if any (¢) Error had(e) Poges és. <3
been in the Recovery that Edw. fuffered,and he had brought :
@ Writ of Error, the collateral Warranty of the Woman
would not be a Bar to him, for the Stat. by exprefs Words hath

Ya8 not be a bar to v PR T nade
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wmade the Warranty utterly void, and of no Effe&@ ; ¢ fortiori,

the Warranty thall not bind the Demandant, who claims as

~ Coufin, and Heir Male of his Body per formam doni. To

which it was anfwer'd and refolv’d, as to the firft Branch,

‘ ~ That the Office of a good Expofitor of an A& of Parliament
ggd" F;{:_ES-}- is to make Conftruétion (2) on all the Parts together, and
Co. Lit- 3812, not of one Part only by itlelf ; Nemo enim aliquam partem
$ €o-99:2: . _yecle intelligere froffit, antequam 10tum iterum alque iterum per-
egerit: And althothe firft Branch makes the Difcontinu-

‘ance, Alienation, Warranty, and Recovery, utterly void,

“and of no Effe& ; yet the Claufe following being connexed

"to it with this Conjun&ion, And that 1t [ball be lawful,

, ‘expounds the generality of ~the Words of the precedent
(425 Co-5: 3 Branch ; And therefore the (‘h) Senfe of both together is,
‘that they fhall be utterly void and of no Effeét by the Entry

‘of him to whom the Intereft, Title, or Inheritance, after

the Woman doth appertain ; but the Difcontinuance, Alie-

¢ i{i}‘““h 8+, nation, Warranty, or Recovery, are not void between the
31 Kefw, 52.b. Parties, but ftand in Force between themfelves, and againft
() 10Con oo all others, butonly againft fuch to whom the Intereft, Title,
Yard, rar2 s or Inheritance, after the Death of fuch Woman doth apper-
Car.2f7, ‘300, " tain, and they only can make it void, and of no Effect by
%’,‘.’gﬁsg}j‘;‘;f% their Entry: And fo before this Time have other Statutes
;ﬁamago,;g% been expounded by the ancient Judges and Sages of the Law.
Bmaig ol . As the Statute of (¢) 8 H. 6. cap. 10. by which it is provi-

olo1gnrdpl 1
3120l 132,3,4, ded, that all Outlawries fhall be held for null and void,

i4. pl. 32,

37401, 52./4y1.and that the Party, €¢. be not damaged nor put to Lofs of
33 2Pl 13- his Goods and Chattels, @'c. unlefs a Capias be awarded a-
Fitz. Obligasion gainft the Party in the County, in which by the Indiétment or

45 Oblizar.37 A ppea] he i fled to be dwelli et it ought to b
Blowd. ¢o 17 Appeal he is exprefled to be dwelling, yet ug e
a.g?:n.;naﬁaf; avoided by the Means which the Law hath appointed, and

fg‘j"?’fg‘#ﬁ” that is by Writ of Error. , x
107,11k 2 Leon. I the fame Manner in the Cafe at Bar, Eftates of Free~

2?‘)?’,;5?“51?51‘?; hold or Inheritance cannot be defeated without an Entry,
Xep. 201 sav.g1 and therefore by Entry they ought to be made void, So the

’ %jtf}(‘)-.?’;lfﬁ:ffg\?tature of (d)23 H. 6. cap. 10. makes an Obligation taken
35"";;:5‘ Hur, ﬁ’ other Manner than the Statute prefcribes, void ; yet it is
iiﬁd%iéj%‘ eld in () 7 E. 4. 5. b, that the Party cannot plead, (({) non
Mooz =47, Owen eff fulhum but it is voidable by Plea, with fuch apt onclu-

Thoo: 136 fion as the Law doth appoint. Soon the Statute of (¢) 1 Eliz.

,?olrlib, 545 66, . N : 1
© 1 Kb 301.Noy. which provides, Tharall Grants, Leafes, ¢&c. made by Bi-

¥y w8 2 . . . A > ?
3‘:&&2’:.«’,%,1 fhops in other Manner than is mention’d in the A& fhall be

Y And. l;z-utterly void, and of no Effe& to all Intents and Purpofes ;
Hetly 35, 1yg.© INotwithflanding thefc precife Words, it was adjudg’d in-
FR-B.asxb the Common Pleas, AL 32 & 33 Eliz. in 2 Quare Im-
Hel. oy pedit between (h) Sale and the Bithop of Coventry and Litch-
Lo roneft field, Thar a Grant of the next.Avoidance of an Advowfon,
ézo-bb. P‘Iow&.- . ! o 2 . , which
e en 1 5 CoL L g W . o oms R o TR fopsisaan Cr Bl
341, 5 Leon. §9+.5 CO. 2. 2. 1 And. 655 i93. Moor 253 Bridg. 29; 30 (4.J 10 Co.5g+ 3 Cru Els 1410
#47 2 Rolls 350. Sav 9454 95, Qwen 990 3 Ands 3485 242> 243> 24 o T T e

.
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which is not warranted by the faid A&, is not void as to

the Grantor himfelf, bur as to the Succeffor; for fo was the

Intent of she A&, to provide for the Succefi>r and not for

the Party himfelf. So and on the fame Reafon was it re-

folv’d in the Common Pleas, per 10tars curiam, Pafch. 39 Eliz.

between Hunt and (2) Singleton for a Houfe in Fqlier-[ana (a) CouLitus5.2.
in London, whereof the Inheritance was in the Dean and 5 &3 4
Chapter of Pasl’s, That if the Dean and Chapter make a3 keb, ro5. >
Leafe not warranted by the Statutes of 13 @ 14 Eliz. in (hiok R 205
which Cafe it is provided by the faid A&@s, that fuch Leafe :Ventr. 2.
thall be abfolutely yoid, and of no Effe@ to all Intents and S0l e o=
Purpofes ; In this Cafe of a Corporation aggregate of ma~
ny Perfons, which never dies, it was greatly doubred, if

the Leafe fhould not be utterly void prefently according to

the exprefs Letter of the At ; but it was at laft refolv'd,

Forafmuch as the A& was made for the Benefit of the Suc-

ceffors, that the Leafe thould not be void ’till after the

Death of the Dean, who was Party to the Leafe : Andaltho’

the Succeffor of the Dean is not Succeffor to the whole Cox-

poration who made the Lcafe, but only the principal Mem-

ber of it, yer becaufe the whole Corporation never (b) dies, (6) Treby Arsii-
fuch Leafe, by Conftrudion, fhall be void after the Death of g ndioWar

. Lo, _ 4s Cou Lite 9. b
the Dean, who is the principal Member of the Corporation, 9. 1 Rolls 833

and his Succeffor, with the Chapter, fhall avoid it. So in 3 vy .
the principal Cafe, altho’ it be provided by the Statute of1xt.7. cap.zo.
11 H. 7. That the Difcontinuance, Alienation, Warranty,
and Recovery, fhall be void, yet they are not void prefent-
ly, but are to be made void by fuch Perfons to whom after
the Death of the Woman the Intereft, Title, or Inheritance
appertains. And with this Refolurion agrees 27 Fl. 8. 23.0.
on this very Statuteof 1t 7. .
2. It was anfwer'd and refolv'd, That this Cafe was out of
the (¢) Intention of the faid A& for feveral Reafons: (e) Cr.Jac. 475
Firft, Becaufe the Intent of the A& was to refirain Women
from makim} a Difcontinuance, Warranty, and Recovery,
in Bar, or Prejudice of the Heir in Tail, or of them in
Remainder, ¢&'c. But when'the Heir in Tail, in the Cafe
at Bar, doth convey and affure the Land to others, and the
Releafe or Confirmation of the Woman with Warranty, is
but to perfect and corroborate the Eftate which the Heir in
Tail hath made, fuch Warranty is not reftrained by .this
-A&; for it fhall be intended for the Benefit of the Heir,
and not to his Prejudice ; And this was the Reafon that a
common Recovery, in Refpe@ of the intended Recompence,
“was not reftrained by the ftatute of Weff 2. And therefore,
“when the Mfue in Tail, in the Cafe at Bar, hath fuffer'd a
common Recovery, and the Warranty of the Woman ex-
tends only to ftrengthen it, this Warranty is not reftrained by .,y oo
the faid A& of (d) 11 H. 7. H The O BT
4
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.The fecond Reafon was, That the Wife, with the Heir in

. Tail, might have join’d ina Fine, and fo barred the Eftate
(oo tins6na Tail 5 or if the Wife had (4) furrenderd to the Heir in
: - Tail, he might have fuffer'd .2 Recovery, and by that the
Eftate Tail would bz docked, and fo they both had Power

to bar the Eftate Tail, and the Remainder or Reverfion ex-

. pectant thereupon : Then'it was not the Intention of the

A& to refirain the Warranty the Wife made to him who

had the Land by Conveyance of the Heir in Tail. And on

the fame Realon was it adjudg’d M. 38 & 39 Eliz. in the

King’s Bench, between Fennings and“‘Wiﬁmn; and Hill. 39.

in the Common Pleas, but the Plea began Trin, 38 Eliz. Rot.

(8) 10 Co. 39b. 2302, hetween () Wifeman and Crow, and the Cafe in both
# 5 Qo Lt Courtd was the fame, Jeil. Thomas Wifeman had 1flue William,
$62,570. Co.En= his elder Son by one wenter, and Thomas and a Daughter
Moot oo sand. BY another wenter, and feifed of Land in Effex held in
275, Winch.42.Socage, devifed it to Dorothy his Wife for Life, the Remain-
And216 dep 1o 7. in Tail, and died, whereby the Wife was Tenant-
‘ for Life, the Remainder to 7. in Tail, and the Reverfion
of the Fee defcended to William ; Doroily, after the Statute

of 14 Eliz. fufferd a Common Recovery, in which Tbomas

- was vouched, who vouched over the common Vouchee,

- which Recovery was to the Ufe of Thomas and his Heirs 3

-~ TheDaughter marry’d Fennings, Ttomas died without Iffue,

now between Feanings and Crow his Fermor, and Wifeman,

- Son and-Heir of Wilizam, was the Queftion for the faid Tand ;

, Wifeman objetted, That the faid Common Recovery was void
(dCnLie by the exprefs Letter of the Statute of 14 (c) Eliz. cap. 8,
Haioco g Where divers Perfons being feifed, & of any Lands,
430 Crll ¢ @ only for Life or Lives, or of Eftates detérminable
N oy S €€ upon Life or Lives, have fuffer’d other Perfons by Agreea
g0 3 Ands- <€ ment or-Covin to secover the fame Lands againit the
Litasia. ¢ fame particular Tenants, €. or as Vouchees, to the great
32 2Leon « Prejudice of thofe to whom the Reverfion or Remainder
o € hath appertained, or ought to appertain: Be it enacted,
¢ That every fuch Recovery, as of fuch Perfon in Reverfion

¢ or Remainder thereof, ¢, be clearly and utterly void and

¢ of none Effe&: Provided 'that every fuch Recovery had

by the Affent of any Perfon in Reverfion or Remainder,

“ fo the fame Affent appear of Record in any Court, ¢,

- “ fhall fland in Force againft fuch Perfon fo affenting.”

And the faid Recovery was had againft Dorothy, being Te-

nant for Life; and the faid Williem Wifeman, who had the

Reverfion in Fee, never aflented to the faid Recovery ac-

cording to the faid Provifo : And therefore. the faid Recos

very fhould not bind him by the exprefs Letter of the A&

' ~Bur it was adjudged in both Courts, that the Reverfion in fee
(d) Coxirassa was barred by the faid Recovery. And the faid A& of 14 (d)
T did notextend tp it; And the princ. Reafon was,becaufe it

was
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was not the Intent of the A& to extend to fuch Recovery in
which he in Remainder in Tail was vouched, becaufe Te-
nant in ‘Tail hath an Eftate of Inheritance which may con-
tinue (4) for ever ; and he hath Power by a common Reco.
very to dock all Remainders and Reverfions expedant on his .
Eftate; and if Dorothy had (4) furrenderd to him, then () Co. 6.2
without Quefticn the Recovery thall bar the Rever- o2
R 5 «37. b,
fion in Fee: So Dorothy and Thomss had Power <0 bar the 392 46. 2, Cr.
Reverfion in Fee, and neither the Stat.of Wef 2. cap. 3, (¢) Ehri. 1 Rolis
! 4 . " . 418, 2 Rolls 396,
which gives Receipt, extends to him in Reverfion or Re-z Erownl. g7 -
mainder expe@tant on an Eftate Tail, 35 H.6.22. 41 E. 3. 3(6‘,) f_"A’ng;mb
12, nox the Stat. of (d) g R. 2.cap. 2. which gives the Writ of (4) Plowd. sr.b.
Exror to him in Reverfion, nor doth the Stat. of (¢) 32 .8, e
cag. 31. made againft common Recoveries had againft Tenants Vflg- I*FT B. 11
for Life, extend to Remainders or Reverfions expedant on g 4 I}'c”[,, -
an Eftate Tail. So in the Cafe at Bar, forafmuch as he who&;b- 2 Bulitr. 15,
had the Eftate Tajl hath fuffer'd a common Recovery, and pyer i 0 oo,
the Wife hath releafed to the Recoverors with Warranty,f’ib'&cn EL 245 .
the A& of 11 FL 7. doth not extend to it, becaufe the Eejp +0% 519K 2

(a)3 Coages

. 0 cap. 3.
in Tail hath Power of himfelf to bar the Tail, and the War- @ 10 Co. 41 b
ranty of the Wife is but to perfect his Conveyance, Lic.36o 2

Thirdly, it was refolv’d, That in the Cafe at Bar when 1 hud. 8.
the faid Zdward, by the common Recovery had againft him j Leon. :‘;’(.;Tz:-,
by his own Agreement, had difabled himfelf to take Benefit 138, 129, Rafia
of the Forfeiture given by the Statute, after the Death of e
Edward, hisIflue fhould not take Benefit thereof, becaude his
Father was in Being at the Time of the Forfeiture, and
cauld not enter, and a Perfon who is not in rerum natura, or
who hath not the immediate Intereft, Title, or Inheritance,
at the Time of the Forfeiture, fhall never take Benefit of
this A&, when another was in Being at the Time of the
Forfeiture, and could not enter, and yet had Power to bar
by Fine or Recovery him wlto would claim the Benefit of the
A& : And this was in Effe@ adjudg’d in (f) 8. Gearge Brown’s () Anceaso, b -
Cafe, where the Iffue in Tail, in the Life of his Mother, ha- g k513
ving the Reverfion in Fee, levied a Fine without Procla- 2 And. 45, tRoly
spations. And if Error was in thefaid Recovery, the Wat- 378 Jenk. Conty
santy of the Wife would bar Edward of his Wiit of Error,
becaufe by his own A& he hath barred himfelf of Entry,
which the A& preferibes. And the Cafe of Doflor and (&) (@ Anea se. 3,
Student was affirmed to be good Law ; for there prefently, i;psgf‘,‘d - Lib. 55
by the Recovery, the Iffue had Title of Entry on the Reco.- C
veror, and therefore by his Releafe by Deed.he could not bar
his Iffue; but in the Cafe at Bar, thedffue in Tail firft fuf-
ferd the Recovery, and fo difabled himifelf before the
Warranty made, as alfo it was done in Sir George Brown’s
Lafe, by the Fine levied in the Life of the Mother,
and therefore in thofe Cafes Title of “Entry was never
given to the Iffue jn Igila as it was in the Cafe of Doffor
‘ e b e s e o B
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and Student ; and fo manifeft Diverfity : But if Sibill had
releafed after the Death of Edward, then the Iffue of Edw.
smight have avoided the Warranty by Force of this A&.

‘Note, Reader, I conceive, that if 2 Man makes a Feoff-

ment in Fee, to the Ufe of him and his Wife in Tail, and

to the Ufe of the Hufband in Fee, and hath Iffue'a Dapgh-

ter, and dies, his Wife with Child with a Son, whereby

“the Reverfion in Fee defcends to the Daughter, the Wife,

before the Birth of the Son, levies a Fine, or fuffers a com-

mon Recovery ; in this Cafe, altho’ the Daughter doth or

() Hob.333.  doth not enter, or altho’ the () Daughter had joined in

the Fine, or was vouched in the Recovery, or by any other

A& had difabled herfelf from taking Benefit of this A&,
yet the Son, after born, fhould take Benefit of this Adt;

and that well agrees with this Refolution. For by no A&
that the Daughter could do, could fhe bar the Son of the

Eftate Tail, as Edward might in the Cafe at Bar ; and

therefore it ftands with Reafon and Equity, that no A&
which fhe counld do fhould be prejudicial to the Son, whowas
Anuteromatris,  And this Cafe is not to be compared to the

(1 Ca o2 Cafein (4) 5 E. 4. 6.4. For by the Stat. of (c) 6 R. 2. cap. 6. it
30 3onbe v is provided, Quod proximus de fanguine corundems rapientivm
Plowd.43.2. & raplorum, cur hereditas defcendere, remanere, vel accidere
g",ﬁ'_ﬁ'cg";ﬁ{’,: deberet pof} mortem rapientis vel rapti, habeat titulum immediate
yibe - ffutim fulicet pof raptum intrandi fuper rapientem vel rapium,
o) ﬁ,i‘,’;ﬁf,;lf" &c. & tenere de [faty hareditario ; in that Cafe, if the Daugh-
geabless. Plow. ter enters, fhe ihall keep it for ever againft the Son after
b j;;}ong_ born : But altho’ the Daughter enters by Force of the Statute
so. Ed%.58.2. of 11 H. 7. yet the Son born after’ fhall enter upon her ; and
horeo e ar the Caufe and Reafon of this Difference is, that the Daugh-
calqd. Br.Par-rer, by the Statute of 6 R. 2. hath the Land merely as a Per-
Sam. Corone s, quifite’ in Fee Simple : And by the exprefs Words of the
JHob7s - A&, fhe fhall enter and keep” the Land, for the Statute
: ' faith, intrabit, @c. ¢ tenchit de gure bareditario.  And’ it is
() 1 Co. o5.2. Like the Cafe of o (d) H.7. 25. b if a Remainder be limited
99, 3. Maor 140. to the right Heirs of %. S. and he dies, havinga Daughter,
§ €076 2 Hob. the (¢) Daughter fhall have it as a Purchafor, and fhall keep

{:Jx Cou 137, b. the Land againft theSon born after. But when the Daugh-

ter enters by Force of the A& of 1r H. 7. fheisin of an .

Eftate Tail per formam doni, and fo in Nature of a Defcent,

and not merely as a Purchafor, and that by the exprefs

Words of the Stat.of 11 H.7, which are, That the Perfon to

-whom the Lands appertain, after the Deceafe of fuch Wo-

man, fhall enter into the Tenements, and poflefs and enjoy

them according to fuch Title and Intereft as they thall have,

if fuch Woman had been dead, and no Difcontinuance, .

Warranty, or Recovery had ; fo that the Daughter in this

Cafe doth not claim the Fand merely as a Perquifite,

as fhe doth upon the Sfatuse of 6 R, 2. but by Force of tRis



Part NIl Lincorn COoLLEGE Cafe. 62

A& of 11 H, 7. the claims according to her Title, as

if the Woman had been dead, and no A& done againft

the Statute, and that is ger formam doni, and per formam

doni the Son after born is” to be preferred before the

Daughter : And therefore this Cafe is to be compared to :

() Shelley's Cafe; in which Cafe, altho’ the Ufe vefted )y co.ro6be

firft in Richard the younger Son, yet the Son of the elder > Eész'J;ggi '

Son, after born, fhall enter on him, becaufe Richard in that si {enk. Cent,

Cafe was in in the Nature of a Defcent, and not merely as 4. 1 Co.98: by

a Purchafor. And ifthe makers of the' A& of 11 H. 7. had “

beenafked if in fuch Cafe the Wife might prejudice the Son

wherewith lheis big of the Benefit which they by the faid

A had provided, they would have anfwered, alt quod /i-

citums fuerit matri nocere filio qui in utero fuo eff. And with

this Mountague Chief Juftice of the Common Pleas, Plow.

Comm. 56. well agrees. And the Opinion of the Court of

Wards 20 Eliz. Dyer 362.4. (b)is not repugnant to it ; for ;) Dyer 362

there the Opinionis, That if the Iffue in Tail, within Age, £ 6. Co L.

enters by Force of this A& on a Fine levied by his Mo- %™ 3™

ther, and her fecond Hufband, he fhall not be in Ward,

which well may be, for in fuch Cafe he hath the Land but

during the Coverture, and therefore is in Manner a Pur-

chafor ; Alfo, altho’ he fhould have the Land in Nature of 2

Defcent, yet it doth not follow that he fhall be in Ward ;.

for in the Cafe of Wardfhip, there ought to be Death ei-

ther natural or civil ; it is neceffary alfo, that the Ancefior

die in the Lords Homage: And by this Difference you will ‘

~ better underftand your Books in 9 H. 6.25. 9 H. 7. 25, @& (:)Cr. Car. 3yo.

Doétor and Student. , 23011_15725’;72;
4. It was refolv’d per totam curiam, That if Tenant in Tail 1 Jonss 200,

being in of another Eftate fuffers 2 common Recovery, and a ‘

collateral Anceftor of the Tenant in Tail releafes with War-

ranty to the Recoveror, and afterwards the Recoveror makes

a Feoffment to Ufes, which are executed by the Sratute of

27 H.8, and afterwards the collateral Anceftor dies, in that

Cafe, altho’ the Eftate of the Land be transferred in the

Poft before the Defcent of the Warranty, yet the Warranty

fhould bind, and the Terre-tenants might take Advantage

thereof by Way of Rebutter : So if he to whom the War- .

ranty is made fuffers a common Recovery, and afterwards gf D & Sud,

the Anceftor dies, the Recoveror might rebut by this War. #-2. Br. chole

ranty ; And yet it is adjudged in (4) 22 4[] 37. that if"(';’affﬁiﬂ'; o

Tenant in Dower doth enfeoff a Villain with Warranty, and Cr. Car. 370,

the Lord of the Villain enters into the Land before the De- :/iﬁgx’xiég';;.&'

fcent of the Warranty, and afterwards the Wife dies, Hob. 27. Vaugh.

/ this Warranty fhould not bind the right Heir: So.ir &/ 3%;.

is agreed by the Juftices in (e) 29 AJ. 34. if a colla- 2 Rolls 733 br.

teral Warranty be made to a Baftard and his Heirs, and () Cp. Cav. yro.

}ivinf the Anceftor, the Baftard dies without Iffue, and Vatgh.3oe. ™

0

-C1LoT, 3 ) , : €0, 136. 20
the Lord by Efcheat enters, and afterward the Anceftor itob; 27,
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Co.1it 3852 dies, this Warzanty fhall not bind. And although as well
in the Cafe at Bar, as in thofe two Cafes, before the War-
.xanty defcends, the Eftate of the Land is transferred in the
Poff, yetthere is a great Difference between thofe two Cafes,
and the Cafeat Bar ; for he who hath the Land by the Li-
- mitation of an Ufe,.or by a common Recovery, comes to
‘ . theLand by the Limitation and A& of the Party ; and there-
gfﬁ 50 Koy, fore he who hath a Reverfion by (%) the Limitation of an
Rep 152 Moor Ufe, or by common Recovery, although he be in the Py
o ‘in both Cafes; yet he fhall take Benefit of a Condition as an
Aflignee within the Statute of 32 H.8. cap. 34. But when

@) co.rir.  the (b) Lord of a Villain enters, he comes to the Land in
215 refpeét of a Title paramount, that is ‘tofay, in refpe&t of
Villainage, and the Lord by Efcheat in refpe& of the Seig-
‘ . niory1 whi,cl}]l was ai) Title (%)aramg)unt, ziild both thofe are 'u%

. . meerly in the (¢) Py, and not by any Limitation or A& o
g)c;al:o 1312;76 the l’zrty, and( i nﬁnifeﬁ Difference. And although fome
' prefume to fay that thofe Books are erroneous, and againt

' Law, and their Reafons are, fcil. becaufe it was held in the

(&) vaugh, 38¢. Time of E.3. feil. in (d) 8 E.3. 10.4. That the Tenant
fhallnot take’ Advantage of a Warranty by Way of rebut-

ter, without fhewing how the Warranty extends to him,

~ which is as muck as to fay, to make him Aflignee to the
Land, fothat one who comes in in the Pof, fhall not Rebut.

(&) Vaugh. 386, And in (¢) Io E.3.42. 10 Af. 5. in an Aflize the Tenant
387 pleaded a Warranty made to onc W. @'c. and concluded on
the Warranty as Affignee to W.and demanded Judgment, €.

B . and was charged by the Party, and by the Court, to ihew
(£ vaugh. 386 how he was Affignee, and fo hedid : And in (f) 22 A/ 88.
c in thefame Year, when one of the faid Cafes was adjud ed,
it was held that one fhould not take Advantage of a V%’ar.

‘ranty made to another and his Affigns by Way of Rebutter;

although he be an Affignee without Deed, and that in Cafe

.of Rebutter, as well as in Cafe of Voucher he ought to fhew
as well the Deed which comprehends the Warranty, as the
Deed which proves the Aflignment: And thefe Errors were
the Caufe, as they faid, that it was then held, that neither
the Lard of the Villain, nor the Lord by Efcheat fhould
- take Advantage of 2 Warranty by Way of Rebutrer : But [
- conceive, the true Reafon of the faid Books is utterly mi-
ftaken. For true it is, that fome Judges in thofe Times,
thought, that none thould take Advantage by Rebutter of a
Wayranty made to one, his Heirs and Affignees, but he who
was Heir or Affignee : And that the Terre-tenant ought in

Cafeof Voucher and Rebutter, to thew Deeds of the mean
- Affignments ; which Opinion hath great Semblance of Rea~
{on, becaufe the Warranty extends only to the Feoffee, his
- Heirs and Afligns. Anda Thing which of its own Natuxe
cannot be created without Deed, cannot be affigned Voo
2 - Deed
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Deed : But I well agree that fuch Opinions were againft the
true Senfe and Judgment of the Law in both Points : For
(#) he who hath the Poffeffion of the Land, fhall Rebut the( gs) V’&gl’éff"’
Demandant himfelf, without thewing how he came to the s7he
Poffeffion of it, for it is fufficient for him to defend his Pof-
feflion, and to bar the Demandant ; and the Demand. againft
the Warranty cannot recover the Land : And fo was it held
35 Aff. o: that Tenant by the Curte(y might Rebut. And
in (b) 45 E. 3.18. it is adjudged, That the Donee in Tail, {0) Co. Linsts
altho® he he in of another f-fﬂate, might Rebut the Demand. o1~ ° 738
And in (¢) 38 E. 3. 26. it is adjudged, That the Affignee, S8 E. 3.2
might Rebut by Force of a Warranty, made to one and his Vaugh. 354, 385.
Heirs: And (d)7 E. 3, 34. & 46 E.3. 4. Feoffee of the Do-(j I;,‘;{égf‘;s‘s,
nee in Tail might (e yRebut: I likewife well agree, Thatif3ie- ~
A. enfeoffs B. his Heirs and Affignes with Warranty, and B, 0 1
enfeoffs C, withoutDeed, C. thall (f) vouch 4. as "Affignee, 7.2 1Bull
for the Warranty extends to B. and his Affignes of the Land, i ~ ﬁi.’;“;"
and C. is his Aflignee thereof, and the Affignment is not made gf: i tFi‘SZ-
of the Warranty, for then'it ought tobe by Deed, but the staham Gay-
Warranty cannot be afligned, but extends to the Affignes of FPd 14
the Land; and if the Feoffmentto C. was by Deed, it is on- 382 b. x Go.b..
Iy of the Land, and not of the Warranty ; and C. fhall vouch
A. as Affignee of the land,becaufe the War. by exprels Words
extends to him ; that is to fay, to B. and his Affignes of the
Land ; and if the Feoffee without Deed fhall not vouch as
Affignee, truly the Feoffee by Deed thall not vouch, for one
of them is as well Affigneeof the Land as the other, and none
of them hath or can have Affignment of the Warranty.
And fo it wasrefolved, Pafch. 30 Eliz.inthe K’s B. between
(g) Aude and Noke, ona Writ of Error on a Judgment giv-(¢) Cr. Eivgrz
enina Writ of Covenantin C.B. by Popham C. J. Gaw- B Moor 4o
dy, and the whole Court, on Conference had with divers o-
ther Juftices ; That if a Man makes a Leafe for Years, and co-
venants with himand his (b) Aflignes, his Affigneeby Parol
_ Thall have an A&ion of Covenant: So Feoffee by Parol fhall g’%
(1) vouch as Affignee ; and therefore the Books which fpeak
of fhewing of the Deed comprehending the Warranty, and () 2 Rolls 754
of the Deed of Affignment, are to be intended of Things
which lie in (4) Grant, which cannot be affigned without .
() Deed. And fo may all the Books be well reconciled,E’;Z.Sf"gfﬁf'
8.Afl.33. 9 Af. 11. 10 Afl. 5. 10 E, 3.42. 11 E. 3. Br. Mon-(1J Cr. Bl 373
“frans de faits 164. 13 E. 3. Voucher 17: 14. E. 3. Garr. 33. o
12 E. 3. Condition 11. 17 E. 3. 68. 22 Aff. 88. 40 E. 3. 22,
23. ‘40 Afl. 30. 42 E.3.19. 3H.7.13¢ 14. b. 3 H. 6. 21.
Statham Affignee 1. ‘
But Note Reader, That thefe were not the Reafons
of the faid Books im 22 A[.37. and 20 A[. 34. which
have been alledged, for it appears by both the Books,
That if the Warranty had bound, and had been a Bar
in Right in the onc Cafe, 2z, of the Villain, Ky of,

4 Co. 80.bs
0.175 18
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if the Warranty had defcended before the Lord of the Vil-
lain had entred ; and in the other Cafe, if the Anceftor had
died before the Tenant (fo that thé Warranty had defcended
before the Efcheat) the Lord by Eftheat in the oné Cafe,
and the Lord of the Villain in the other Caf€, thould take
Advantage of the Warranty by Way of Rebutter ;5 and that
appears by the Rule of both Books. .And therefore thofe
who coridenined the faid Books, were not well apprifed of
the true Reafon of them. And I dare not take upon me,
or prefume to oppofe the Authority of the faid Books. For
Mafter Littleton {eems to agree with the Reafon of them in
his Chapter of Difcontinnance 143. for he faithy Notz, If
there be Lord and Tenant, and the Tenant gives the Tenex
ments to another in Tail, the Remainder to another in Fee
and afterwards the Donee makes a Leafe for Life, and grants

~ the Reverfion fo another in Fee, and the Tenant for Life at<

torns, and afterwards the Grantee_dies without Heir, where-
by the Reverfion efcheats to the Lord ; in this Cafe, if the

“Tenant for Term of Life dies, and the Lord by Efcheat en-

ters in the Life of the Tenant in Tail, it is no Difcontinu.
ance, becaufe the Lord is in by Way of Efcheat, and not
by the Tenant in Tail (and therefore the Entry of the Iffue
in Tail, in fuch Cafe was lawful, becaufe the Lord by Ef=
cheat cannot take Advantage of any Warranty which Te<
nant in Tail as was intended, had made.) But Littleton
faith, fecus effet, if the Reverfion had been executed inthe
Grantee, in the Life of Tenant in Tail, for he was in by
the TenantinTail,. =~ -~~~ 7 . "~~~ =

‘Hill.’ |
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Trin. 38 Eliz. In the
King's Bench, between Tho-
mas Harvy and Walter Of-
wald. e o

PENNANT'S Cafe.

N an Ejellione firmae, between Harvy Plaintiff, and Of- Moor 426. 455
wald Defendant, on a Demife made 37 Eliz. by Fobn §"J.° Bt
Pennant to the Plaintiff, of certain Land in Ardeley, in the %
County of Effex, for threc Years, from the Feaft of .4/
Saints, Ann.37. The Defendant pleaded, Thart the faid
Fobn Pennant was feized of the faid Land in Fee. And An-
no 35. demifed it to the Defendant for 10 Years, yielding
theyearly Rentof 33/ 10 5. at the Feaft of S. Michsel, and
the Annunciation ot our Lady ; and thathe was poffeffed till
Pennant oufled him, and demifed to the Plaintiff, and here-
entred, @c. The Plaintiff rcplied, and confefled the faid
Leafe, but further faid, That the faid Lcafe was on Condi-
tion, That if the Defendant, his Executors or Adminiftra-
tors, at any Time without the Affent of the faid Fobn Pen-
nant, his Heirs or Afligns, grant, alien, or affign the faid
Land, or any Part thereof, that then it fhould be lawful for
the faid Pennant and his Heirs to re-enter: And that the De-
fendant, Anno 35. granted to one Taylor Parcel of the faid
Land for Six Years, without the Aflent of Pennant, for which
he re-entred, and made the Leafe to the Plaintiff] grout, &c.
The Defendant by Way of Rejoinder, faid, That before
the Re-entry Pennant accepted the Rent due at the Feaft of
the Annunciation of our Lady, after the Affignment by the
Hands of the Defendant Walter Ofwald : To which the Pain-
tiff by Way of Sur-rejoinder faid, That Pennant before the
Receipt of the Rent had no Notice of thefaid Demife to,
Taylor, on which Plea the Defendant did demur in Law:
And Trin. 39 Eliz. it was adjudged for the Plaintiffi. And
in this Cafe thefe Points were rel%lved:
1. Thatthe Condit. being () collateral, the Breach of it ;) ¢ro. 1. 58,
might he fo fecretly contrived, asto be impoffible for thesss:s72. Moor
Do L B - —. o i) &eﬂoﬂ'é';‘:ﬁg‘ 8 Co
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S% Psim. 434, Leffor to come to the Knowledge of it, and therefore (2) No-

Voo Hare " tice in this Cafe is material and (b) iffuable, for otherwife
refs 48 the Leflec would take Advantage of his own Fraud, for he

E%’g_m&' i might make the Grant or Demife fo fecretly, and fo near the
| Day on which the Rent is to be paid, as to be impoffible for
the Leffor to have Noticeof it: But if 2 Man makesa Leafe
o) Cr. Ely. for Years rendring Rent, on Condition that if the () Rent
128,520. 553 be behind, that it fhall be lawful for him to re-enter’; in that
Moox 426 B~ Cafe, if the Leflor demands the Rent, and it is not paid, and
47; Co. Lit. 213 afterwards he accepts the Rent (before the Re-entry made)
facr B s72.ata Day after, he hath (d) difpenfed with the Condition,

- G cansee. | for there the Condition being annexed to the Rent, and he
Eoyli i b having made a Demand for the Rent, he well knew that tHe
Cre EL 3 Condition was broke : But altho’ in fuch a Cafe, he (¢) ac-
cepts the Rent (dueat the Day for which the Demand was
made) yet he may enter, for as well before as afrer his Re-en-

try, he may have an A&ion of Debt for the Rent, on the

. Contra& between the Leffor and Leflee, and that was the firft

‘ Differer&ce I’igtweén;‘ a Collateral Condition ‘and a Condition

) Moor 426, annexed to Rent, Pide Afig. .

. ’ + The fecond Diﬁ’erengéf x)v:g T{atsin Cafe of a Condition
{¢) 1 Rollsays. annexed to Rent, if the Leffor (g) diftrains for the fame
igrff;cgé‘fﬁfe Rent for which the Demand was made, he hath thereby al-

Co.Lin 2.b. {0 affirmed the L.eafe, for his Diftrefs for the Rent hath af-

‘f;{;,gl‘;jgg p, firmed the Leafe to have Continuance after the Rent recei-

ae.b. - ved; for after the Leafe determined he cannot diftrain for
theRent, 14 Af.11. Aeccord.

" The third was, That as well in Cafe of a Condition annex-
ed to Rent, as i Cafe of a Condition annexed to any colla-
teral A&, if the Conclufion of the Condition be, that then
the Leafe for Years fhall be void, there no Acceptance of .
Rent (due at any Day after the Breach of the Condition)
‘will make the void Leafegood. And fo a Difference between

(1) Gr Cans12- 3 Leafe which is (iffo {du o) void without any Re-ent y, and
SHeit we. % a Leafe which is voiable by Re-entry; for a Leafe which is
3&"?;‘03(]05!’1335’ aﬁfa&fa&ohvoid by the Breach of-the Condition, cannot be
Co. it 215. 2. Made good by any Acceptance afterwards. Piow. Com. in
Browsing and Beflow’sCafe 133. '

. The fourth was, As the Affirmation of a voidable Leafe
by Parol for Money (or other Confideration) will not avail
the Leflee ; fo the Acceptanceof a Rent (whi h is not in ez,
nor due to him who accepts it) will not biad him : As'if
Land be_given to Hufband and Wife, and ro the Heirs

 of the Body of the Hufband, the Hufbind makes a

Leafe for Forty Years and dies, the Tflue in Tail accepts

the Rent inthe Life of the Wife, and afterw rds the Wife

-dies; yetthe Iffue {hall avoid the Leafe ; for at rhe Time of

() 32 M. 8. Br. the Accept. no Rent was iz ¢ffe, or dueto him, Pide 32 H. 8.
banee s Br. (i) Acceptance. .

Co.Lic.acpb. ¢ The Fifth was (4) between a Ieafe for Life and a Leafe for

- Plowd. 135-b.  Years, forin the Cufe of a Leafe for Life, if th» Concluf, of

Dyer 23. goplig2s . y g
YRS a2 Condit. annex. to the Rent (or other col. Aet) be, ‘that then
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the Leafe fhall be void, there (becaufe an Efiate of Free:
hold being created by Livery, cannot be determined beforé
(2) Entry) in fuch Cafe Acceptance of Rent due ata Day () 1 Roll. 408/
after, thall bar the Leflor of his Re-entry, for this voidable 3,0 C; 35
Leafe may well be affirmed by Acceptance of Rent: And:rH. 7132
therefore, if 2 Man makes a Leafe for Years, on Condition %?3;&15; E
that if the Leffee do not go to Rome, or any other collateral t42b. br. Cones
Condition, with Conclufion that the Leafe thall be void, injy & o8 2C
that Cafe, if the Leffor grants over the Reverfion, and after- Co. Lit. 2182,
wards the Condition is broke, the Grantee (b)-fhall take Be- &?.'%‘f:]é}f;fg.fg ,
nefit thereof 5 for the Leafe is void, and not voidable by Rea* Leon. 61, -
entry ; and therefore the Grantee who is a Stranger, may takeg Co. g5
Benefit thereof’; but if the Leafe be made for Life () withig Co. 48 -
fuch Condition, there the Grantee fhall never take Benefit Liv %52‘:'.1;,;";"&'
of it, for the Eltate for Life doth not determine before En-(% 3 Co- geb
" . : : : 0 Co.48.b. Co;
try, and Entry or Re-entry in no Cafe (by the Common Li.s15.a. ber:
Law)canbe given toa Stranger, 11 H. 7. 17. 4. Br. Cond, 245,55 %1 FN.5.
%0 E. 3.52. per Stone, 21 H. 7. 12. 4. So ifa (d) Parfon, Vicar, pl.56. it s
or Prebend, makes a Leafe for Years, rendring Rent, and ¢ Sowdisea.
dies, the Succeflor accepts the Rent, it is nothing Worth, for : Xolk. §35. 'Co.
the Leafe was void by his Death, () otherwife is it of al‘ii‘.t‘:&.ﬁﬂ“f
Leafe for Life: Butif a y(rf ) Bifhop, Abbot, Prior, or fuchH. 5. 1ob
like, makes a I.eafe for Years and J_ies, if’ the Succeflor ac—z,'? Co. i,i?:.;;.b;
cepts the Rent, he fhall never avoid the Leafe, for the Leafe! Rolis. 621,
was voidable, 1x E. 3. Abbot o. 8 H.5. 19. 37 FL. 6. 3. b. 24 H. 9N E 15+
8. Br. Leafes 19. F. N.B.50.C. | ST T 2 L6 Br Ace
But note Reader, I conceive, that in the Cafe of a Leafech jac’ ol
for Life, if the Leffor accepts the fame Rent which was de- e 6. vl g
manded, he hath affirmed the Leafe, for he cannot receive ity Rolls 476,
as due on any Contra&, as in the Cafe of a Leafe for Years, > Roil Rep. 16
but he ought to receive it as his Rent, and then he doth
affirm the Leafe to continue ; for when he accepted the Rent,
he could not have an A&ion of Debt for it, But his Reme=
dy then was by Affize, if he had, Seifin, or by Diftrefs.
And therefore I conceive in fuch Cafe, the Acceptance of .
the Rent fhall bar him of his Re-entry: And it appears by
Littleton, cap. Conditions, fol. 79. 2. Thatin fuch Cafe; if the
Leflor brings an (g) Aflize for the Rent, he relinquithes, C¢) Co. it
and waves the Benefit of his Re-entry, although it be for the 3y b, € Lie
Rent due at the fame Day ; but if he (h) re-enters firfl, then (4 NP1z, Hy
he may have an A&ion of Debt for the Rent behind, k5% 2> be
17 E.3.73. 18 E. 3.10. 70 E. 3. 7. 38 E.3. 10. And af-Br. Arxearages,
terwards, AMich. 39 & 40 Eliz. in the Common Pleas, which*"
. Plea began Hill. 38 Eli=. Ror. 1302, in Trefpafs between (i) () Moor 425. .
March andbCu?;is, for Lagd ifl.‘l Effex, tgw 1)11{;[/ Ju}gmtjm 15 1] Erowil.
was given by Anderfon, (Chicf Juftice there) Wamfley Ju- 78 Noye7.
ﬂice,gand the wholé/ (fogxrt, Th;!xr a Leafe for Years was S hner
made, rendring Rent, and with Condition that if the Lef-+ Rolls 47
feehguld aflign his Term, that the ‘ILeffor might re-enter, ax}md
: the

"y
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the Leffee affigned his Term, that although the Leffor had ac-
cepted the Rent by the Hands of the Leffee, yet forafmuch as

: the Leffor had not Notice of the Affignm. the Acceptance of
(a) Moora26. ¢y Rent did not (2) conclude him of his Entry: So this Point
. hath been adjudg. by both Courts. = See for the faid Differen-

ces (which lie obfcurely in.our Books) 45 AJ. 5. the Cafeof

Wafte, 22 H. 6.57. 6 H.7.3.b. F. N.B. 120, 122. Plow.

Com. Browning and Beflon’s Cafe 133. 545. 14 A 11. 40 E.

- 3. Eniry Congeable 41. 11H.7.17. 10 E.3.52. 21 H. 7.

12. 21 H.6.24. 30 H. 6. 27. 26 H. 8. ' :
~ And in thefe two Cafes many gocd Cafes and Diff. were ta-
ken, when Acceptance of Rent (or.other Thing) fhall bar
him who accepts it of the Arrearages of the Rent, of Re-
entry, of A&ion, or of Execution, and the Reafon of the old
Books briefly reported, and inan obfcure Manner, well expl.
If he who hath a Rent Service or 2 Rent Charge, accept the
Rent due at the Jaft Day, and thereof makes an Acquittanc
) 15y 14-  all the (b) Arrearages due before are thereby difcharged: Ax‘f],’
f,‘f{c{;.‘,‘g,’.i;fg‘,_ fo was itadjudg. between Hophins and Morton in the Com, .
13 plvs. - Pleas, Hill. Rot. 950. Pide 10 Eliz. Dyer 271. but there the
R,“‘,“'.g;(;o;‘ﬂ: Cade is left atlarge ; and therewith agreas 11 H. 4. 24. & 1 H,
4 53 4 , 3 Lore 4 24
3786 1A= 5. 7.b. But note, It appears by the faid Record of 10 Eliz. that
S Andefor” the Bar to the Avowryought to be in fuch Cafe, with Concluf:
1% N Bendl.  of Judgm. if againt this Deed of Acquittance he ought to make
Ene. 80 pli Avowry ; fo that it appears that the Acquittance is the Caufe
P hunge- of theBar or Eftoppel in fuch Cafe. For it appears by 8 4],
o7 Vs ). LYo ~
apsplae  ploult. 9 E. 3 9. 29 B. 3. 3?. that if a Man makes a Leafe
: for Life rendring Rent, or if -there be Lord and Tenant by
Fealty and Rent, and the Rent is behind for two Years ; and
afterwards the Leffor or theLord diffeifes the Terre-tenant,

- and afterwards the Tenant recovers againft him in Aflize,
and the Rent which incurred during the Difleifin, is recoup’d
in Damages, yetthe Lord or Leflor, fhall recov. in the Af-
fize the Arrearages before the Diffefin; and the Bar of the
latter Years, is no Bar of the Arraerages before, Fide 39 FL 6.

- Bar. 79. where the principal Cafe of Annuity may be good
Law, either becaufe there.the Defendant pleaded the Ac-
quittance for the laft Day, and demanded Judgmentof Adion,
‘whereheought to have relied npon the Acquittance. Or be-
caunfe in the Cafe of Anpuity he is not bound to pay the
Annuity without Acquittance : But in the Cafe of Rent
Service, or Rent Charge, he who receives it is not compel-
lable to makean Acquittance, butthe making thereof is his

5  voluntary A&, to which the Law doth not compel him. -
{e)Cogpnaés.  If there be (c) Lord and Tennat, and the Rent is be-
o hind, and the Tenant makes a Feoffment in Fee, if the

Lord accepts the Rent or Setvice of the Feoffee, he =
dhall lofe the Arrearages in the Time of the Feoffor, al-

I o o 77T though
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though he makes no Acquittance ; for after fuch Acceps ‘
tance he fhall not avow on the Feoffor ar all, nor on the

Feoffee, but for the Services which incurred in his Time,

as appearsin 4 E. 3: 22. 7 E.3.8. v E, g 27. 20 H.8. Br.

- Awvowry. 111, But in fuch Cafe, if the Feoffr dies, altho’ ,
the Lord (2 ) accepts the Rent or Service by the Hand of (a) 1 Rolls i»”:
the Feoffee, he thall not lofe the Arrearages, for now the C%Lit26a b,
Lord cannot avow on other, but only on the Feoffee; and
that to which the Law compels a Man, ﬂ{all not prejudice him.

So_and for the fathe Reafon, if there be (8) Lord, Mefn, (+)CoLit.265b0
afid Teinant, and the Rent due by the Mefh is behind, and

afterwards the Tenarit doth forejudge the Mefn, and the
Lord receives the Services of the Mefn, which now iffue im~
mediarely out of the Tenancy yet he fhall notr be barced
of the Aurrearages which iffued out of the Mefnalty : So if
the Rent be béﬁind and the Tenant dies, the Acceptance of
the Setvices by the Hands of the () Heir fhall not bar him ¢c)colLinageb
of the Arrearages for in thefe Cafes, altho’ the Perfon be
altered, yet the Lord doth accept the Rent and Services of
him who only dught to do them; and all this appears in
ﬁ-\E‘.‘i. 21, 7 E.3 }'g 7E-4.27. 29 H.8. Avowry Br. 111,
ut Acceptatice of Rert or Services by the Hands of the .
Feoffee fhall 116t bat the Lord of the 'd) Relief before due, (d) 2 And. 18!
for Relief is no (2) Service, but a Fruit and Approvement ﬁ’f,?;,ﬁézjssf'
of Services, for it ‘were Parr of the Services, then an Aétion (e) = Rells S
of (f) Debt would not lie for it fo long as the Rent con- Hj’;ﬁ‘ff.:’f e
tinues, bat it is as a Bloffom or Fruit fallen from the Tree 3 Co Lin 83. b
and for Relief, it is not neceffary to avow on any Perfon cers * ROUS 596 665~ .
tain: And the Book in 4 E. 3- 22. is_to be intended, that o
the Father made a Feoffment in Fee by () Collafion and () Co. Lic. 4.
died ; And thexe it is held, that if the Lord had accepted
the Services by the Hands of the Feoffee in the Life of
the Father, he fhould lofe his Relief,

But note, Reader, Relief was not taken within the E
quity of the Statute of ]Md?’lf‘b?‘ir{f&’, as it is adjudg’d in
¥7 E. 3. 63. but now it is remedied by the Statutes of 32 &
34 H. 8. of Wills. But in the Cafe before, the Loxd (before
Acceptance of the Rent or Service by the Hands of the

Feoftee) might have (h) avowed on the Feoffee for all the Ch)ax B8
Arrearaaes incurred, as well in the Time of the Feoffor, as cap. 1o Co. Liny
in the Time of the Feoffee, as it is adjudg'd in 7 H. 4.14.7% " -

19 E. 2. Avow. 222. And by whathath been faid it appears,
that the Acceptance of Homage or any other Service of the

Heir, fhall not bar the Lord of Relief, vid. temp. E. 1. Relief
13. 15 E. 3.ih. 5. 16 E. 3.7b. 10. 3 E. 2. Avow, 190. ‘

And it was further faid, That if there be Lord and Te.
nant by Knights Service, and the Tenant enfeoffs his Son

“and Heir apparent within Ade by Colluf, if the Lord accepts
the Services by the Hands of the Feoffee, he thall lofe the (7 )@ ¥ B 1l
Wardfhip : Butagainft that it was objedted, . g, That &2 Co e &

2 Cov 940 2
Al s
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or eftop him.

PeNNANT’s Cafe.  PartlIIL
- 1. That the Feoffee might compel the Lord to avow on
him, by giving‘Notice and tendring the Arrearages, and
that which the Law compels one to do, fhall not prejudice

2. That Acceptance doth not conclude before Title ac-

~ crued, and no Title of Wardfhip in this Cafe was accrued
~ to the Lord at the Time of the Acceptance, but it accrued

after the Death of the Feoffor. .

~ As to the firft, it was anfwer’d, That the Feoffee by no
Tender that he could make, could compel the Lord to
avow on him ; for the Lord might fhew, that the Feoffment
was by Collufion, againft the Statute of Murlebridge, cap. 6.
and therefore he might maintain his Avowry on the Feoftor,

for the Law will not compel him to avow on the Feoffee to

his Prejudice. =
As to the Second, it was anfwer'd, That the Statute of

* Murlebridge hath made fuch Feoffment made by Collufion

as void and of no Effe& as to the Lord : And therefore, i

the Lord will affirm the Feoffment and wave the Benefit of
the A&, by accepting the Feoffee for his Tenant, he fhall
purge the Collufion, and lofe the Wardfhip. And the Rea-
fon of Prifut, 33 H. 6. 16. that fuch Acceptance fhould not
conclude the Lord was, becaufe the Feoffee in fuch Cafe
might compel the Lord to avow on him, but that is not
Law ; And againft the Opinion of Prifor, fee 31 E. 3.
Garde 154. 33 E. 3. Garde 33. F. N.B. 142.  And now the

Poubt in 36 E. 3. Garde 135 iswell explain'd, ~ '

De



ParT III.

De Termino Sancti Hillarii,
- Anno Regni Domins Elizabe-
the nunc Reging Ang 34.
Rotulo 1609. |

Emorandum quod alias feilicet termino fandi Mich’
ultimo preterito, coram domina Regina apud Weft,

ven’ T'itus Weftby per Thomam Cocke attorn’ fuum, Etpro-
tulit hic in cur’ di&’ d’nz Reginz tunc ibidem quandam bil«
lam fuam verfus Tho’ Skinner & Joh’ Catcher nuper Vic Low,
in cuftod’ Mar’, &c, de pl'ito debiti. Et funt pleg’ de profe-
quend’, {cilt, Joh’ Doo'& Rich’ Roo: Qua quidem bill’ few
quitur in hze verb. . Lond’ {L Titus Welthy quar’ de Tho'
Skinner & Johanne Catcher nuper vic’ London, in cuftod”
Mar’ Marefc’ dominz Regine coram ipfa regina cxiften’ de
. plito quod reddant ei quadringentas & quadraginta libras le-
galis monet’ Angl’, quas ei debent & injufte detinent, proeo
viz. quod cum  quidam Tho’ Smyth ‘gen’, Edw™ Winter
en’, Anthon” Buftard gen’, per nomina Tho’ Smyth de
amden in com’ Glout’ gen’, Edwardi Winter de Wor-
thington in com’ Leiceftr’ gen’, & Anth’ Buftard de Ad-
derbury in com’ Oxon’ gen’, vicefimo die Jan® anno reg’ dom’
reg’ nunc vicefimo nono, apud Weftmonaiter’ in com’ Mid”
coram Chriftofero Wray milite, tunc capitali Juftic’ diGe do-
minz reginz ad placita coram ipfa Regina tenend aflign’,
per quoddam feriptum fuum obligatorium figillis fuis figillat’,

London, i,

concefliffent fe teneri & recogn’ fe debere przfato Tito, per
.nomen Titi Wefthy civis & mercaroris Scifforis London in

quadringentis & quadraginta libris, folvend” eidem Tito aut
fuo certo attorn’feript’ illud oftendend’ heredibus vel executos
- xibus fuis, “in fefto Annupciat” beatz Mariz virginis tunc

L T I3 ~ ‘ proxim.



WesTBY’s Cafe. Parr HL
proxim’ fequent’. Et fi defec’ in folutione debiti pradidi,
tunc pred’ Tho’ Smyth, Edwardus Winter, & _Anthonius
Buftard, voluerunt & conceflerunt, quod tunc curreret fuper
eofdem Thomam, Edward” & Anthonium, & eorum quem-
libet hzredes & executores fuos, peena in flatuto ftapulz de
debirtis pro merchandizis in eodem emptis recuperand’ ordi
nat’ & provif, Cumg; etiam pradi@’ Tho’, Ed’ & Antho’
przdit’ quadringent’ & quadragint’ libr’ per ipfosin forma
przdi&’ recogn’ in fefto predi€t’; prafato Tito non folvif-
fent, neceorum alignis folviffer, per quod poftea, fcilicet un-
decimo die Aprilis, anno regni ditz dominz regin’ nunc
tricefimo, quidam Johannes Chomley armiger adtunc cle«
ric’ didz dominz reginz nunc, recogn’ pro debit’ recupe-
rand’ fecundum formam ftatuti in hujufmodi cafu provif. de-
putat’ per feriptum fuum figillo fuo figillat’, recognitionem
prediGam in Cancellar’ domins reginz nunc apud Weftmon’
przdidtam tunc exiften’y ad requifitionem ipfins Titi certifi-
cavit, ac idem Titus fuperinde poftea,fcil’ tricefimo primo die
Augufti, anno regni di¢tz dominz reginz nunc tricefimo
fupradi&®’, profequut’ fuit extra predi¢tam cur’ Cancellar’
apud Weftmonaft’ preditam tunc exiften’ quoddam breve
ejufdem domine reginz tunc vic’ London direflum, per
quod breve recitans quia predi@ Thom’ Smyth, Edwardus
‘Winter, & Anthonius Buftard, vicefimo die Januarii anno
reg’ dictz domin= reginz nunc vicefimo nono, coram Chri-
flophero Wray milite capitali Juftic’ di¢t= dominz regina
ad placitacoram ipfa regina ténend’ affign’, recognover’ fe
debere prafato Tito quadringentas & quadraginta libras quas
eidem Tito folviffe debuiffent in fefto Annuntiationis beatz
Marie Virgin® tunc proxim’ futur, & eafdem die emanatio~
nis brevis illius non folviffent, nec eorum aliquis adtunc fol-
viffet ut dicebatur, eadem domina reg’ per breve illud tunc
Vic London precepit, quod corpora pradi&’ Thoma Smyth,
Edwardi Winter, & Anthonii Buftard fi laici effent, capi &
in prifona di&z dominz reginz nunc, donec eidem Tito
Weftby de debito predicto plene fatisfeciflent falvo cuftodiri,
& omnia ter’ & catal’ ipforum Thome, Edwardi, & Antho-
nii in balliva ipforum Vic’, per facramentum proborum &
legalium hominum de eadem balliva fua, per quos rei verj-
tas melius feiri poffit, juxt’ verum valorem eorundem deli~
genter exterid’ & appreciari, & in manum di’ dominz
zegin’ fcifire fac’) ur ea prefato Tito quoulq; fibi de de-
biro pradicto plene fatisfa®’ foret liberari fac’, juxta for-
gmam flatuti apud Weftmonafterium pro hujufmodi debit’
recuperand’ inde edit’ & provif. Et qualiter iidem Vig
‘prac’illud forent execut’ feire fac’‘eidem domine regin’ in
Cancell’ fuam in quindena fanéti Martini tunc proxim’ futer’
: ; I o ubicunqg;
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ubicung; tunc foret per literas fuas figillat. Et quod habe-
rent ibi breve illud, quod quidem breve idem Titus Wefte
by pofiea, & ante eandem quindenam San&i Martini, fci-
licet octavo die Seprembris, an’ regni di&® dominz Reg”nunc
tricefimo fupradicto, apud London, viz. in parochia de g
Chriffchurchin Warda de Faringdon infra, deliberavit pra-
fatis Thomz Skinner & Johan” Catcher, adtunc Vic’ Lon-
don’ exiften’ in forma juris exequend’. Et idem Titus ulte-
rius dic’ quod , predi&t’ Anthonius Buftard eodem tempore
deliberationis ejufdem brevis prafat’ Thome Skinner &
j]c>ha.nui Catcher, ut pradicirur, fa@&’ laicus fuit, & adhuc

aicus exiftit, & quod virtute brevis illius, poft & ante retorn”
inde, fcilicet codem o&avo die Septembris, anno regni dicte
domin= Regine nunc tricefimo f{upradifto prafati Thomas
Skinner & Johannes Catcher tunc exiften’ Vic’London’ pre-
fat. Anthon’Buftard apud London’ in parochia & warda prz-
dift’, virtute brevis predifti ceperunt & arreftaver’, & eun~

dem Anthonium in executione pro przdicis quadringent &

quadraginta libr’ adtunc ibidem habuerunt, fecundum exi-
gentiam brevis prediéti, ipfoq; Anthonio fub cuftod” ipfo-
rum Thome Skinner & Johannis Catcher vic’ in executione
in forma predi@a exiften’ iidem Thomas Skinner & Joh™

Catcher Vic' predi@um Anthonium Buftard, poftea fcilicet -

vicefimo die o&obris an’tricefimo fupradicto, apud London™
in parochia & warda predidis, a cuftod” ipforum Thomze
Skinner & Johannis Catcher vic’ ad largum quo voluit. ire
permiferunt, pradi@’ Tito de prad’ guadriugent‘ & 311%
dragint’ libris minime fatistadt’ per quo

Tito ad exigend’, & habend’ de prefat’ Thomz Skinner &
Johan® Catcher pradi®’ quadringent’ & quadraginta libras
difa recognit’ prediéti tamen Thom’ Skinner & Johannes:
Catcher, licet fepius requifit’, &c. ldprmdié’t;su: quadringent’ &
quadraginta libr’ eidem Tito nondum reddiderunt, fed ifl"
¢i huculg; reddere contradixerunt, & adhuc contrad’, un-
de idem Titus dic’ quod ipfe deterioratus eft, & dampnum
habet ad valenc’ quadragint’ libr’, Et inde produc’ feftam,
&c. Et modo ad hunc diem, fcilicet diem Lunz proxim’ pof
oftab’ San@i Hillarii ifto eodem Termino, ufq; quem diem
predi&i Thomas Skinner 8 Johannes Catcher, habuer’licenc”
ad billam prediGtam interloquend’, & tunc ad refpondend’,
- &c. coram domina Regina apud Weftmouafterium, ven’ tar
predictus Titus Weftby per Attornatum f{uum pradictum,
quag pradi@i Thom’ Skinner & Johannes Catcher, per Chri«
flopherume Roft Atornatum: faum ; Et iidem Thomas
Skinner & Johannes Catcher defenderunt vim & inju~-

.pro debito pradidto, ‘gcr prefat’ Anthonium in forma pre-

- siam quando, &c. Kt dicunt Iﬂq}uod.{f ipfi non debent. y;mé
X 4 . 1Y

a&io accrevit eidem -
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fat’ Tito predi&’ quadringent’ & quadraginta libr’, nec ali-
quem inde denar’, modo & forma, prout’ predi&” Titus fu-.
perius. verfus eos narr’. - Et de hoc ponunt fe fuper patriam :
Etpredi@us Titus fimiliter, &c. Ideo ven’'inde jur’ coram
‘domina regin’ apud Weftmon® die Sabbati proxim’ poft xv.
' Pafche ; Et qui nec, &c. Ad recogn’, &c. Quia tam, &c.
Tdem dies ‘'datus eft partibus przdi@’ ibidem, &c. Poftea
‘continuat’ inde proceflu inter partes predi&’ de placito pred’
per Jurat’ pofit’ inde inter eas in refpe®’ coram domina reg’
apud Weftm’, ufque diem Lunz proxim’ poft tres feptima-
nas Sancte Trinitatis extunc proxim’ fequen’, Nifi dileGus
& fidelis d'nz reg’ Fobannes Popham Miles capital’ Juftic’
dominz reginz ad placita, in cur’ ipfius d’'nz reg’ coram.
ipfa regina tenend’ affign’, prius die Sabati proxim’ poft xv,
Sanétz Trinitatis apud Guildhald’ London’, per formam fla-
tuti, &c. ven’ pro defe&tu Jur’, &c. Ad quem diem Lune
- proxim’.poft tres feptimanas Sanc&= Trinitatis coram d’na reg’
apud Weftmon’ ven’ partes predictz per Attornatos {uos pre-
(i€t Et prefat’ capitalis’ Juftic’ coram quo, &c. mif. hic
Recordum fuum coram eo habitum in hzc verba: feilicet,
Foftea die & loco infracontent’, coram Fobanne Popbam mi-
- lite capitali Juftic’ infrafeript’, affociat’ fibi Joh’ Povey per
formam flatuti, &c. ven’ tam infranominat’ Titus Weftby,
quam infrafcript’ Thomas Skinner & Johannes Catcher per
Attornat’ fuos infracontent’ ; Er jur’ jurat’ unde ' infra fit
mentio’ exaf! quidam eorum ven’, & quidam ecorum non
‘ver’, prout patetin panello ; Et quidam corundem Jur’ mo-
do comparuer’, videlicet, Joh’ Slye, Thomas Worihip, Ar-
thurus Parkings, Willihelm’ Tegoe, & Joh’ Wiggenton ven’
& in juratam predi@’ jurat’ exiftunt. Et quia refid” Jur’
ejuldem jurat’ non comparuer’, Ideo alii de circumftan’ per
Vic® London infrafeript’ ad hoc eledi, ad requifitionem prz-
di&’ Titi Weftby, ac per mandat’ capitalis Juftic' prediét’’
de novo apponuntur, quorum nomina panell’ tnfrafeript’ affi-
lantur, fecundum formam flatuti in hujufmodi cafu nuper
edit’ & provif, Qui quidem Jur'fic de’ novo appofit’ modo
comparen’, videlicet, Joh’ Patfon, Georgius Clarke, Alexan.
Sharpe, Edwardus Flory, Thomas Chapman, Emanuel Trum-
bel, & Henr'Field ven’, Qui ad veritatem de infracon-
tent’ firhul cum aliis jurat” predi&’ prius impanellat’ & jurat’
dicend’, ele&’, triat’ & jurat), dicunt fuper facramentum
fuum quod infrafeript’ Thomas: Smith, Edwardus Winter,
& Anthonius Buftard, infrafeript’ vicefimo die Januarii anne
~ vicefimo nono infrafcript’ apud Weftmonafter’ in Gom’ Mid-
dlefex infrafeript!, coram infranominat’, Chriff Wrap mil’,
ne capit’ Juftic’ d’nz reg’ infrafer’jad pla’ta coram ipfa regina
tenend’ aflign’, per feriptum fuum’ obligator’ infrafpecificat’,
; : T fgillig
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figillis fuis figillat’, concefliffent fe teneri, & recogn’ fe de~
‘bere prefat’ Tito, infrafcr’ quadringent’ & quadragine’ libr’,
folvend’ eidem Tito aut fuo certo Attorn’ feript illud o=
ftend’, hared’ vel exccutorid’ fuis, in infrafeript’ feflo An-
nunciationis beatz Mari virgin’ nunc proxime fequen’ ; Et
fi defecerint in folutione debiti pradi&, tunc prad’ Thomas
Smith, Edward’ Winter, & Anthonius Buftard voluer, &

conceffer’, quod tunc curreret fuper eofdem Thomam, Ed-

wardum, & Anthonium, & eorem quemlibet’, hzred’ & exe~
cutor’ fuos, pena in flatut’ de debit’ pro merchandifis in eos
dem empt’ recuperand’ ordinat’ & provif. modo & forma
prout przd’ Titus interius fimiliter verfus eos narravit ;
quodque idem flatutum per ipfos Thomam Smith, Edwar-
dum Winter, & Anthonium Buftard, idem Tito fic in for-
ma pradi@a recogn’, Poftea fcilicet infrafcript’ undecimo
die Aprilis, anno regni di&’ domin’ yregin’ nunc tricefimo
infrafcript), per infranominat’ Johan® Chomeley armigerum,
adtunc %Iericum di&= dominz regine nunc recogn’ pro
debit’ recuperand’ fecundum formam flatuti in hujufmodi
cafu provil. deputat’, per feriptum fuum infrafpec’, figillo
fuo f?gillat’ in cancellar’ di&tz dominz regine infrafcript’,
certificat’ fuit, modo & forma prout prazdiGus Titus inte-
rius fimiliter verfus cofdem Thom’ Skinner & Joh™ Catcher
narravit ; quodque fuperinde pradi&@ Titus, poftea f:il’
infrafeript’ tricefimo primo die Augufti, anno tricefimo in-
frafeript’ profecut’ fuit extra predi¢tam cur’ cancellar’, infra-
Leript’ breve predidt’ interius fpecificat’ didtz domine regine
tanc vicecom’ London dire&um, per quod quidem breve
eadem domina regina nunc tunc Vic’ London’ pracepit,
quod corpora infranominat’ Thom’ Smith, Edward” Winter,
& Anthon’ Buftard fi laici effent capi & in prifona dict=
dom’regine, donec eidem Tito Weftby de debito pradicto
lene fatisfeciffent falvo cuftod’, & omnia tefras & catall’ ip-
otum Thomee, Edwardi, & Anthonii, in balliva ipforum
Vicecom™ per facramentum proborum & legalium hominum
de cadem balliva fua, per quos rei veritas melius fcire pol-
fit, juxta verum valorem eorundem diligenter extendi & ap-
preciari, & in manus di¢tz domine Reginz feifiri fac’, at
ea pmffxt’ Tito, quoufque fibi de debito praedifto plene fa«
tisfa&’ foret liberari fac’ juxta formam flatut’ apud Weft-
* monafter’ pro hujufmodi debit’ recuperand’, inde edit’& pro-
vif. Etqualiter iidem Vicecom’ pracept’ illud forent exe-
cut’ fciri fac’ eidem dominz reginz in cancellar’ fuam, in
uinden’ San&i Martini tunc proxim’ futur’ ubicunque tunc
oret per literas fuas figillat’, Et quod haberent ibi breve illnd ;
Quod quidem breve ildem Jur’ dicynt fuper facrament’ fuum
. b Jhat : prs
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predictum, quod pradiGtus Titus Wefliby, poftea fcilicet in-
frafoript’ oftavo die Septembris, anno tricefimo fupradiGa
apud London ptzdi®¥, videlicet in infrafcript’ parochia de
1e Chriffchurch in Warda de Faringdon infra, deliberavit
pezefat’ Thom' Skinner & Joh® Catcher adtunc Vic’ London’
exiften’ in forma juris exequend’, modo. & forma prout

- gredi@tus Titus intevius fimiliter verfus eos marravit. Et

ulterius jur predi®i dic’ fuper facramentum fuam pradi-
&um, quod pradit Anthonius Buftard adtunc, fcilicet pre-
di&to o&tavo die Septembris, anno tricefimo fupradi&o,. fuit
in gaola di&’ dominz reginz nunc bz Peingate, fub cuftod’
dictorum Thomz Skinner & Joh’ Catcher tunc Vic® London’
pradi®’ in execotione ad fetam cujufdam Roberti Dighton
pro debito ducent” quadragint® Jibrarum, ipfoque Anthonio
Buftard fic ibidem in executione exiften’, przdi& Thomas .
Skinner & Joh’ Catcher adtunc Vic’ London’ exiften’ infrafex”
oftave die Septembris, amnno tricefimo. fupradi@o; virtute
‘brevis pradidti apud London’ pradidy ceperunt & arreftave-
~ vunt infranominat’ Anthonium Buftard, modo & form’ prout
adem Titus interius fimiliter verfus eofdem Thomam. Skin-
_ mer & Joh’ Catcher natravit, quodque idem Anthon’ Buftard
fic capt’ & arreftat’ fub cuftod’ ill' Tho’ Skinner & Johannis
Catcher adtunc Vicecom® London’ pradi&’ in forma. przdi&’
exiften’, iidem tunc Vicecom® London’ eundem Anthonit
Buflard in executione pro predi&’ quadringent’ & quadra-
int’ libr” adtunc & ibidem habuerunt, fecundum exigenc’
i&%i brevis. Et infuper Jur’ pradi&’ dicunt fuper facra-
mentum Taum predié’) quod predi® Anthonius Buftard
i’ in cuftod” ipforum Thom’ Skinner & Johannis Catcher in
- executione pro prad’ quadringent’ & quadragint’ libr’, pro
predi®’ alio debito ducent’ & quadragint’ Librarum debit’
‘ gréafat’ Roberto Dightont in forma przdi&t’ exiften’, iidem
Thom’ Skinner & Johans’ Catcher, poftea fcilicet infra-
feript’ vicefimo die Odobr’ anna tricefimo fupradi@to, in eo-
rum exitn ab efficio fuo predi&’ ipfum Anthonjum Buftard
perIndentur’ deliberaver’ quibufdam Hugoni Offeley, & Ric”
Saltonftall, in executione pro przdifto debito prediét’ Rob’
Dighton abfque alia mentione predi®’ executionis prad”
quadringent’ & guadragint’ libr’ fa&’ prefat’ Hugoni Offeley
& Richardo Saltomflall, aut eorum alicui dat’ five notificat”
Et ulterivs iidem Jur' di& fuper facramentum fuum pra-
it quod adtunc feilicet pradifto. vicefimo die Oobr,
anno tricefimo fupradif’, iidem Thomas Skinner & Jo-
 ‘hannes Catcher ab officio fuo praedi@’ exonerati fuer’.' Et
'ultgriusﬁ]m’ pradif®’ dicunt fuper facramentum foum prad’
quod pofiquam pred’ Thom’ Skinner & Johannes Catchg ab -
: officio
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officio fuo predi&®’ in forma predi® exonerat fuer, quaod
pradiét’ Anthonius Buftard ablque folutione aliquorum prad}
debit’ in cuftod’ predit’ Hugonis Offeley & Richard’ Salton.
ftall in forma prad’ exifien’ pro predict’ ducent’ & quadra.
gint’ libr’, iidem Hugo Offeley & Richard’ Saltonftall ipfum

Anthon’ Buftard nullam habentes, nec eorum alter unguam -

habens aliquam noticiam. eis vel” eorum alter’ dar’, de pred’
executione pradiftarum quadringent’ & int’ librarum,

apud London pradiGtam extra prifonam. predi@’ ad largum

quo volyit ire permifer’. Sed utrum fuper tota materia pra-
- di&’ in forma pred’ compert’, predi® Thom’ Skinner & Joh’
Catcher onerari debent pro predio debito quadringent’ &
quadragint’ libr' in lege necne, Jur' pradi@ti penitus igno-
rant: Et petuntadvifamentym. cur’ dide domine reginz co-
ram ipla regina exiften’. Et § videbitur eidem cur’. quod
pred’ Thom' Skinner & Johannes Catcher onerari debent pro
pradiétis quadringent’ & quadragint’ libr in lege fuper to-
ta materia fuperius comperta, iidem Jur’ dic’ Tuper facra-
mentum. {fuum predi¢tum, quod predi&i Thomas Skinner 8
Johannes Catcher debent prafac’ Tito Weftby, pradictas
quadringent’ & quadragint’ libras, modo & forma prout idem
Tirus interius verfos eos narravit ; Er affid’ dampnum ipfius
Titi Wefthy occafione detenc’ debit” illius ultra mif, & cuftag’
fua per ipfum circa fetam fuam in hac parte.appofit’ ad vi-
%imsi libr.  Et promil. & cuftag’ ill' ad quinquaginta tres fo-
id’, & quatuor demar’. Et fi videbitur cur’ predic, quod
pradi@®’ Thom’ Skinner & Johannes Catcher onerari non
debent pro predi€t’ quadringent’ & quadtaginta libe in
I..ege fuper tota materia fuperius comperta, tunc iidem
Jur' dic’ fuper facramentum fuum pradié quod pradi@’
Thom’ Skinner & Johann® Catcher non debent prefar’
Tito Weftby praediétas quadringent’ & 'quadragint’ hibry
modo & forma prout iidem Thomas Skinner & Joh’ Catcher

interius placitand’ allcgwemn&‘ Et quia cur’ domin regine -

nunc hic de judicio fuo de & fuper premiffis reddendo non-
‘dum advifatuy, dies inde dat’ eft partibus prad’ coram do-
min’ regin’ apud Weftmonafter’ ufque diem Martis proxim’
poft Octabas San&i Michael’ de judicio fuo inde audiend
&c. €0 quod curia dominz regine hic inde nondum, &6
Ante quem diem loguela pradict adjoymar’ fuit per breve
dominz regine de communi adjornamento, coram domina
regina apud Weftmonafter’ ufque a die San&@i Michaelis in
unum menfem: Ad quem diem loquela pred’ ulterius ad-
jornat’ fuit per aliud breve ditz d’'nz Reg’ de communi ad-
. jormamento coram domina regina ufque in Craftino Anima-
wum extunc proxim’ fequen’, apud Caftrum Hertf, in Comir’
Hertf.  Ad guem diem coram domina vegina apud Caftrum
- Hertf, ven’ partes prad’ per attorn” fuos prad’, Et quia Cur’
“'d’'nz Reg’ hic de judicio fuo de & fuper pramif. redd’ nond”
advifatur, dies inde dat’ eft partip’ prad’ cor’ d'na xeg' apud

-
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caftrum Hertf. pred’ ufque diem Martis proxime poft o&ab-
‘Sanéti Hillarii de judicio {uo inde audiendo, eo quod cur’,

domin= reginz nunc hic inde nondum, &c. Et fc de Termi-
n0 in Terminum ulque diem Jovis proximeé poft 6&ab’ Sanéti
Hillarii de judicio fuo inde audiendo, &c. eo quod cur’ do-
minz reginz hic, &c. Ad quem diem coram dom’ regin
apud Weftmonafterium, vener’ partes pred’ per attorn’ {uos
przdi®’. Super quo vif. & per cur’ dominz regina hic ple-
nius intelledtis omnibus & fingulis przmiffis diligenterque
infpedis, maturaque deliberatione¢ inde habita, pro eo quod
videtur cur’ domine reginz nunc hic, quod przd’ Thomas
Skinner & Jobannes Catcher onerari debent pro pred’ qua-
dringent’ & quadragint’ libris, Conc’ eft quod przd’ Titus
Weftby recuperet verfus przf!at’ Thomam Skinner, & Joh’
Catcher debitum fuum przd’, ac dampnum przdié’ per
Jur’ przd’ in forma predi&t’ affefla : Necnon decem libras
+ trefdecem folid’ & quatuor denar’ pro mifis & cuftag’ fuis
pred’, eidem Tito per cur’ dite dominz reginz hic ex
affenfu fuo de incremento adjudicat. Quz quidem damp-
na in toto. fe attingunt ad trigint’ tres libr’ fex folid’ &
o&o denar’. Et pred’ Thomas Skinner & Johannes Catcher
" in mifericordia, &c. Poftea fcilicet die Lunz decimo die
Febr anno regni di&z dominz regina nunc 37. tranfcrip-
tum recordi & proceflus inter partes pred’ cum omnibus
€a tangen’, pretexu cuju{dam brevis dominz reginz dec er-
rore corrigendo, per’ przfat’ Thomam Skinner & Johannem
Catcher in premiffis profecut’ Juftic’ di&’ dominz reginz
. de communi Banco,; & Baronibus de Scaccario domine re-
ginz in cameram Scaccar’ pred’, juxta formam flatuti in
Parliamento di&tz domin reginz apud Weftmonafter’ 23. die
‘Novembr’, anno regnifui 27. tent’ & edit’ in pred’ cur’ dift=
dominz reginz hic, coram ipfa regina tran{mifl. fuer’, prad’
Thom’ & Johan’ in eadem camera Scaccarii prad’, diverfas
materias pro erroribus in recorde & proceflu przdi&’, pro
revocatione & adnullatione Judicii pred’ affign’: Ad quas
Cpredi&® Titus in eadem cur’ comparen’ placitavit, quod nec
in recordo & procefl. predi&’ pro revocac’ & adnullac’ Judicit
redidi in ullo fuit erratum : Poftmodumque fcilicet die
une vicefimo die O&obr’y anno regni di&tz domine reg’
nunc: tricefimo feptimo fupradicto vifis premiffis, & per cur’
di%tz dominz regin ibidem diligehter examinat’ & plenius -
intelli@is, tam Record’ & proceffu praeditis, ac judicio
~ predidto fuper eifdem reddit’ quam caufa przd’ pro errore
per pradiftos Thomam & Johannem fuperius affignat’ &
allegat’) videbatur cur’ ibidem quod recordum przd’ in nullo;
vitiofum auvt defeGtum exiftit. Et quod in recordo przd’ in
nutlo eft erratum ; Ideoadrunc & ibidem in eadem cur’ cfc‘n}c’-’
o ‘ 3Gy §
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fuit, quod judicium pred’ in omnibus affirmaretur; & in
omni fuo robore flaret & effeGu, prad’ caufis pro errore ib’m
affignat’ in aliquo non obftante. Et ulterius conc’ fuit quod
przd’ Titus recuperaret verfus prafat’ Thomam & Johannem

o&ogint’ folid’ eidem Tito ex affenfu fuo per cur’ dominz

regina ibidem adjudicat’, juxta formam flatuti inde nuper
edit’ & provif. pro mif. & cuftag’ fois que habuit occafione,
dilationis executionis Judicii przdict, prztextu profecutio=

nis pradiéti brevis de errore, &c.  Ac fuperinde recordum’

przdictum, necnon_proceflus fuperinde coram Jufticiar® de
communi Banco & Baron’ Scaccar” pradi®’ in premiffis habit’

coram domina regina ubicun%ue, ‘&c. per Jufticiar’ & Baro<

nes przdiftos remittebantur, fecundum formam flatuti prad’
&c. Et in eadem cur’ di¢te domine nunc hic coram ipfg
rvegina refident, &c.

Mich,
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~ Mich. 39 & 40 Eliz.
Adjudgd in_the King's Bench,
| .iut the Flea began Hill. 3 ;

‘Eliz. Rot. 16g.

A

i WESTBY’s Cafe.

Tro. Eliz. 685, <Obn Wefthy brought an A&ion of Debt againft Skinner and
g 8- Moox z Catcbnj"; late S}glériffs of London, for ang Efcape, and the
afe was, One Buffard was feverally in Execution under the

Cuftody of the Defendants, then Sheriffs of London, as well

at the Suit of one Dighton, as at the Plaintiff’s Suit, and the
Defendants, at the End of their Year, deliverd over the
Body of Buffard, amongft others, to the new Sheriffs by In~ .

denture, in which Infenture the Execution at the Suit ‘of

Dighton was mentioned, but the Execution at the Suit of the

Plaintiff was omitted ; And afterwards Bufferd always be-

ing in the Gaol in the Time of the new Sheriffs, efcaped.

And if the Defendants fhould be charged with this Efcape

was_the Queftion. And it was ftrongly objected on the De-

fendants Part, that they could not be charged. For they

gwd' deliverd the Body of the Defendant then being in the

aol to the new Sheriffs; and therefore the Efcape did begin

in their Time, for which they ought to.be charged, and

not the old Sheriffs; and for as much as the new Sheriffs

had the Party in their Cuftodies, they oughtat their Peril to

take Notice of all Executions (being Marters of Record) a-
- gainft him, and ought to keep him till all are fatisfied. But-

it was adjudg’d that the Defendants being the old Sheriffs

fhould be charged, and in this Cafe four Points were re-

folv’d unanimoufly per totam curiam. =

18id.335. 2Le-  T. ‘That when the Body of Buffard was deliver'd to the new
on» 54+ Sheriffs as in Execution at the Suit of Dishton only, he was
thereby out of Cuftody of the old Sheriffs ; and he could not
be in the Cuftody of the new Sheriffs for the Plaintiff’s
 Execution, beraufe he wis not deliverd to ‘them,. nor
Crg Jac 588 they charged with him for the Plaintiff’s Execution &
M T an
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and altho’ he was within the Walls of the Peifon, yet it
was an Efcape in Law asto the Plaintiff: For the Plaintiffy
in whom was no Default, ought not to be without Re-
medy in this Cafe, but becaufe the Defanlt was in the
Defendants, in as much as they omitted the Plaintiff’s Ex-
~ ecution in (#) their Indenture, for this Caufe it is Reafon €«)Cr. Tac. 538
that theythould be charged : And as to that which was®RollRep 146
afked, When the Efcape began in this Cafe ? Tt was an-
fwer'd and refolv'd, That eo inflante, that the old Sheriffs
deliver their Prifoners to the new Sheriffs, they cezfe to
have the Cuftody of any of them ; and eo inflante doth the
Efcape begin as to the Plaintiff. So, Reader, you may ob-
ferve, that the Law doth adjudge one who remains in Prifon
to efcape. See Plow. Comm. 37. Blat’s Cafe, the Opinion of
(b) Chomsley Chief ‘Baron. . ! SRR () Plowd. 3723,

2. It was refolv’d, That the old Sheriffs ought to give No.> Ve w"
tice to.the new Sheriffs of all the Executions which are a-
gainft any who are in their Cuftody, altho’ the Executions
be of Record, yet the new Sheriffs thould not take Notice
of them at their Peril, but thould be charged orily with fuch
whereof the old Sheriffs gave them Notice : For it was ob-~
ferv’d, that in the genera‘%‘(}afe of Sheriffs of England, when
the 'K’ing makes a (c) new Patent to another to be Sheriff, (<) cr BL 1z
altho’ the old Sheriff had his Office but dwante bene placito, .
yet it appears by the Regifter, that prefently after the Pa-
tent a ‘Writ de Comitatu Commif]. which is commonly call’d
a Writ of Difcharge, iffueth ; The Effe& of which Writ is;
Rex omnibus ad quos, &c. [alutem, Sciatis quod commifimus
dilefto nobis S. (who is the new Sheriff) Com’ noflr’ N. cum
pertinentiis cuffodiend’, quamdin nobis placuerit, &c. I cujus
rei, @c. And then is another Writ dire&ed to the old She-
riﬂ?', and the Effe& thereof is, Et mandatym ¢ff N. nuper Vic'
Cons’ pradit? quod eidem S, Cons’ predist cum pertinen’, wna cum
- rotulis, brevibus, memorandis, & omnibus aliis officiure illud
tangent’ qua in cuffodia [ua exiffunt, per indent’ inde modo
debit’ conficiend’ liberet cuffodiend’ in forma pradich, Tefle, .
And all this appears. in the Regifler (d) 295. 2. @ b. by which (4) cr. 5. 366
appears the great Care the Law hath of Executions, which 9<o 98.2
are the Fruit of every Suit. But it was refolv’d, that till
the Prifoners ate (¢) deliver'd to the new Sheriffs, they re- (o) Cr. Jac. 588
main in the Cuftady of theold Sheriffs, notwithRanding the * B4 70 75
new Letters Patents, the Writ of Difcharge, and the Writ
of Delivery. Andaltho’ it wasfaid by fome in the Cafe at
Bar, That if the old Sheriffs bad given Notice to the new
Sheriffs by (f) Parol of the Plaintiffs Execution, it had (/) Moor 635
been fufficient ; yer it appears by the (z) Regiffer, that the Ceicr EL 36
new Sheriff may compel the old Sheriff to make the
Delivery by Indentore. Note, in London, the Mayorcand‘

o : oM
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Commonalty, have the Office of Sheriffs of Londor and A7d-
. dlefex by Charter, and two Sheriffs_are yearly chofen : So
“that it was agreed, that after their Eledtion, and before the
* Delivery over of the Prifoners to the new Sheriffs, they re-

main in Cuftody of the old Sheriffs. L o
3. Tt was refolv’d, That if the Sheriff hath in his Cufto-
dy divers Perfons in Execution, and dies,.and afterwards
() Cro.Elyés, @ new Sheriff is _made, he -muft take Notice at his (4}
368 1P°ph§ 85- Peril of all the Executions which are againft any Perfon
inch- 108 hich hefinds in the Gaol, and that for Neceffity ; for theré
is no Perfon to make Delivery of them to him, or to give
him Notice : And there is no Mifchief to the Sheriff if he
keep them well, ,until he have perfe Noticé of all the
Executions ; but if he might with Impunity fuffer thefe
- who are in Execution to efcape, great Inconvenience would

from thence enfue. © ‘ ‘
€31 Mod. Rep. ;4 16 Was refolv’d, If the Sheriff () dies, and before ano-
€& Hardrels 35. ther is made, one who is in Execution breaks the Prifon and

' goes at Liberty, it is no Efcape ; for when the Shexiff dies, -
e Hardrefs 35 all the Prifoners are in the (¢) Cuftody of the Law tilla
new Sheriff be made, and therefore, altho’ they were in the
interim out of the Walls of the f"rifoh, yet the Law hath
- the Cuftody of them, and keeps them in Execution without
€4) Antca s2.b. any (d) frefh Suit, in what Place foever they are, and they
"~ may be taken in Execution at any Time after. For no
“Efcape can be in Prejudice of the Plaintiff, but when fome
Perfon may be charged for it,and the Law deceives no Man.

Mich;. V
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Mich. 40 & 41 Eliz.

The Cafe of the Dean and Chapser of
| NORWICH.

ING H. 8. by his Letters Patents bearing Date 2 Maisy s and. 15 w6si
Anno Regni fui 30. Authoritate fuz regiz, ac authoritate 4 Infe 257
Jua in terra fupremi capitis Ecclofie Anglicane qua tunc fun—;}(‘:)gfizlg.ﬁ;’.m"
gebatur, de gratia C/m i{zeciali, @c. Cenobium de Priore 6‘5;}3;49;“ Tres
Conventu_Ecclefie Cathedralis [antle Trin, Norwici, in Béca-3i quoWarrano
num & Capitulum Ecclefie Cathedralis Sentte Trin. Norwici %, Winch 8
tranfpofuit @ mutevit. And by the faid Letters Patents the  +
King difcharged the Prior and Convent by their fpecial
and patticular Names, tém de habitu_fuo, quam do regula,
(the faid Priory being of the Order of St. Bennet : ) zjif que
Decanwm, Prebendarios; & Canonicos in Ecclefin pradith rea-
liter pofurt & conflituit, €& conceffit eifdem Decano, Praben-
darits & Canonicis 3 Ouod ipf & fuccefores fui j'f:b nomine,
& per nomen. Decant € Capitili Feclefie Cathedralis Santte
- Trin’ Norwiciy fint de cetero imperpetnums unum corpus corpo-
vat’ inve O nomine 5 Ac eofdem Decanum & Copitul perpes
tuis temporibus duratur’ corporavit, &c. Et ulterius coneelfit
- quod idem Decanus & Capitulwm, @ fuccefores [ui omnia” &
Jngula dominiz maneria, torras, € bareditament’ que-
cunque, e que_ad pradiftum nuper Priovem in jure Ecclopie
Cutliedralis preditt’ [pellabant & pertinebant, babere, tenere,
Laudere, & poffidere flbi & fucce(foribus f‘juz'.r imperpetyum,
@ poffint ' & walebant, &e. ~And further “granted ,
that ihey Thould be the Chapter of the Billop of Nor)

wichy
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wich, and his Succeffors. And on the Sight of the Founda-
tion, and divers other ancient Infiruments of the faid Prio-
ry, it was a great Queftion who was Founder, fcil. the King
or Herbert, formerly Bifhop of Norwich. But it was admit-
ted without any Prejudice to any Party, that Herbert was
Founder ; And afrerwards the faid Dean and Chapter by
their Deed enrolled furrenderd to King FE. 6. in the
 fecond Year of his Reign their Church and all their Poffef=
- fions : And afrerwards the King in the fame Year in-.
corporated them again, ger nomen Decani @& Capituls
Fcclefe Cathedralis  Sanfle & individuse Trinitat’ Nore
wici, ex fundatione Regis Edw. 6. And afterwards the Kin
in the fame Year regranted their Church and all their Poi-
feffions (except certain Manors, €&c.) to them by the Name
of Dean and Chapter Ecclefiz Cathedralis Sanéte & individue
Trinitatis Norwici, (omitting thefe Words, ex fundatione
Re is Edw. 6.) and to their Succeflors. And one William
" Downing-and other needy and indigent Perfons who endea-
‘vourd to repair their poor declining Eftates by the Diffo-
lution of the faid Cathedral Church, and of all the Poffeflions
of the faid Dean and Chaprer, did pretend, That the faid
~ Cathedral Church and all the faid Pofleffions were conceal-
ed from the Queen. And that they were (in the Queen’s
great Deceit under general and obfcure Words) paffed by
~ {_etters Patents of Concealment. And they did pretend that
thefe Pofleffions were concealed for two Caufes : ;
 Fir#t, That the faid Tranflation was void, and then the
~ old Corporation of Prior and Covent remained till the
* Dearh of all the Monks (which happen'd cor’ anno 18 Eliz.)
And that by the Death of all the Monks, the faid Poffef-
fions came to the Queen by the Stat. of 31 H. 8. of Monafteries.
Secondly, }xdmitting that the Tranflation was good,
yet, by thefaid Surrender made to King Edw. 6. the King
was feifed of all their Pofleflions, and the Re-grant aforefaid
2 And 120,121 was void 5 for the faid Mifnofmer of the “orporation of
1 uee 6y ver. the Dean and Chapter, feil. by Reafon of the omitting the
yro- Dalm 49 faid Words (Ex fundatione Regis Edw. 6.) And this ﬁ-reat
P& Cafe concerning ‘2 Cathedral Chuxch and all the Poffeffions
Foiea 75 %762 thereof, and concerning the Intereft mediately and immedi-
) ately of a great Number of the Farmers and Leffees, was by
the Command of the Queen (who was very greatly offended
that {he was fo deceived, and efpecially concerning a Ca-
thedral Church which was of the Erection of her moft hap-
py Father) the herfelf alfo much favouring the faid Cathe-
dral Church, referred to Sir Tho. Egerton, Keeper of the
Great Seal, lgoﬂmm and Anderfon Chiet Juftices, and Perians
C.Baron, And now Mich. 40 &' 41 Eliz.at the L. Keeper of
the (3. Seal’s Houfe, called Zor&-houfe,before them this Cafe wa;
o argued
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argued by the Council of the faid Concealers : and the Efed
~of their Obje&tions and Arguments here follow. :
Firfi, They did admit that the faid Priory was of the

Foundation of Herbert formerly Bithop of Norwich ; and then

they faid, That for as much as the Founder was not Party

to the faid Tranflation, the faid Tranflation was void, ‘And

to prove that the Founder of a Priory hath fuch Intereft.

that he ought to join, divers Books were cited ; that is to

fay, 39 H. 6. 14. 50 Ed. 3- 27.4. 11 E. 3. Quare Inpedit 157.

22 H. 6. 25.b. 9 H. 6. 33. 24 Ed.3.97.b.” 30 Ed. 3. 21. 4,

6 E. 3.34. A Quare Impedst brought by the Founder of a

Priory. “But as to this oint, it was anfwered by Code Atr.
~General, Thatfirft, if the King was Founder, as he affirm-

ed on the Sight of the Foundation and other. Regprds he ~
was, notwithftanding the Admirttance in (4) 3 H. 7, then,, 38 6. s
the Cafe is without Queflion. But admitting the Bifhop Br. Rewurn de
were Founder, yet the Tranflation was good ; for it ap. Pricfisc
pears by the old Books, that the * Pope might have difcharged », Jones xéo.

a Monk, or other dead Perfon in Law of his Profeffion, as

appears 1 (b) 3 H.6. 23. by Martin, 26 H. 6. (¢) Nonability, (6) 3 1. ‘6. 4. 2.
(1) 14 H. 8. 16.b. &'c. “And by Confequence by the Statute of [ i
25 41. 8. cap. 21. King H. 8. might do it ; and accordingly ability 13,

he hath difcharged the faid Prior and Monks of their Order (D +4H 8722,
and Profeffion, and tranflated them into Dean and Chapter

by the faid Letters Patents, and fo none of the faid Books

which werecited by the adverfe Party can beapplied to this

Cafe. Alfo there is not any Prejudice to the Founder, for

he remains Founder notwithftanding this Tranflation ; and

nothing is altered but only the Order and Profeflion 5 and

where the Prior and Covent was, the Chapter of the Bi-

thop, now the Dean and Chapter fupply it ; and this Priory

was eligible and not prefentable, as it was agreed on both

Sides: And that this Tranflation was good, the Cafe of 11

Eliz. Dyer 280. (¢) Corbet’s Cafe proves it; where the Cafe (e Palmae 4o
was of the Tranflation of this fame Deanery ; and by the Judg- 405 Dyer 1ger
ment of the Parliament in 33 H. 8. cap, 29, it appears, that Pl i3
fuch (f) Tranflatigns maé’e by King H. 8. from Prior and (1) ,co. 5. b

ovent into Dean and Chapter were good. Further it ;gﬁdm‘gégx

appears, (g) 17 E. 3. 40. & 10 E. 3. I.a. that all Chapterscy)irE. 3 s00
were Monks, and votwithftanding the (b) Tranflation of e b,
them into Prebendaries or Canons,and Change of their Habit, '
the Advowfon did remain as it was before ; And for fuch
Tranflations, fee 36 H.6. 13. 38 AfJ. 22. 49 Af]. 8 4o F.

3-14. 20 E. 3. Nonability 9. 22 R. 2. Breve 936. 14 H. 43

10-7 E. 4. 32. But admitt. this Tranl. were imperfect or void |

for this or'any other Caufe, yet it is made good by the Sta«

ture of (i) 35 Eliz, cap. 3. in ‘which the Preamble which de- ()i Co. 11
clares the Mifchiefs, an§ the Parts of the Purview and Body 2 And s+

of the A& are to beconfidered. It appearsby the Preamble, -

that divers Doubts and Ambiguities had been moyed concerna

ingtwo Things; ;11( 2 77 i Touch«
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1. Touching Surrenders, Grants and Conveyances made
to King H. 8.by Abbots, Priorsand other Religious and Ec+

" clefiaftical Perfons, after the 4th Day of Feb. 27 H. 8.

2. Touching the Validity of Ere&ions of fuch Deans and
Chapters, and Colleges, which were erected, ordained, made
or founded, by A. 8. after the faid 4th Day of Feb. to explain

‘and remove which Doubts, two Remedies were provided by

the faid A&. Firft, To fettle and eftablifh all the Poffeflions
of fuch religious Perfons in the King. Secondly, To perfect
and eftablifh the Deans and Chapters and Colleges, erected,
founded, incorporated or endowed by K. H.8. as is afore-
faid. And this Cafe is within the latter Claufe ; For firft
when the King created them into Dean and Chapter, viz.
from Regular to Secular, here is a Dean and Chapter new-
ly ere@ted and created by the King : Alfo it is within this
Word incorporate ; for without Queftion, the King by his
f1id LettersPat. hath incorporated them per nomen Decani &
Cq{zizuli, @c. And in two Places of the faid Foundation the
King ufes the Word of the faid A&, viz. (Cogimm#ms) and it
is to be well obferv’d, how beneficially and learnedly the
Stat. of 35 Eliz. is indited, for the Remedy of the faid
Doubts and Ambiguities. For the A& doth not make alt
Ere&ions, Foundations, @ made by K. H. 8. @c. good,
¢re. for then it might have been objected, that there was not

~ any Ere&ion, Foundation, @'c. inLaw, Et quod contra legem

fattum eff, pro i:}ﬁ&o habetur : - And yet fuch Objetion (if the
A& had been fo penned) had been material : But in ‘our
Cafe to take away all ‘Obje&tions, the Words of the A&
are, ¢ All Letters Patents made, &c. for the Ere&ion, Foun-
¢ dation, Incorporation or Endowment of any Dean and
¢ Chapter, or College, were and thall be reputed, taken
“ and adjudg’d to have been good, perfe& and effeétnal in
« Law, for all Things therein contained, according to the
“ true Intent and Meaning of the fame : Any Thing, Mat«
¢ ter or Caufe to the contrary thereof in any Wife notwith-
. flanding. SRR

~ And without Queftion, the faid Lett. Pat. of 30 H. 8. were

- madefor the Ereétion and Incorporation of the Dean and Chapt.
And the f2id Lett. Pat. are by the A& adjudged to be good
- for all Things therein contained ; and in them is contained
“not only their Incorporation into'a Dean and Chapter, but

aifo a Grant to them and their Succeflors, that they fhall en-
joy and have all Lordfhips, Manors, Lands, ¢'. as appears
by the Charter before: So that the Incorporation, and all
that is.contained in the faid Lett. Pat. is adjudg’d good : and
it is alfo adjudg’d by Parliament, that they thall enjoy a%} tlae
o - Lord~
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Lordthips, Manors, Lands, @, which were Parcel of the
Pofleffions of the Priory aforefaid ; and there is no Saving
but only for Rights, @c. before the 4th Day of Feb. anno 27
H.8. So it ismanifeft that this A& of 35 Eliz. being an A&
of Explanation (which always is beneficially to be interpre-
ted) adjudges the Corporation good, and eftablithes their
Pofleflions in them againft all Titles which might accrue to
the King or any other after the 4th Day of Feb. anno 27 H. 8.
And therefore all thofe who pretend any Title by any Let-

ters Patents of Concealment, are for ever barred of all
Pretences and Claims which they can make to any of thefe
Poffeffions. ‘ ' ’

Secondly, it was objefted, That altho’ ‘the Tranflation
was good, yet the faid Dean and Chapt. had not any Eftare
or Right in the faid Pofleffions ; for by their Surrender to
K. Ed. 6. of their faid Church, and all their Manors, Lands,

~and Pofleflions, the King was feifed of them in Fee 5 then

.the King new incorporated them, Pe> nomen Decuni Capi-

tuli Ecclefie Cathedralis Sanfle & individue Trinitut’ Noye,-
cenf. ex fundatione Regis Ed. 6. And aficrwards the faid
King re-granted their Poffeffions to thém by the Name of
Dean and Chapt. Sentle & individue Triniy Norwici, omit.
ing thefe Words, («) ex fundatione Regis Edw. 6. which (a) b, 124,

- Grant was void, as it was objected, by Reafon of Mifiofmer f,;;'téf;;_‘{,‘j'
of the Corporation, in as much as the Name of the Foun- 2 i, 30, 121,
der being material, ‘Part of the Name of the Corporation was o de._
omitted. : " w0, Paliw. g2,

- Towhich it was anfwer'd by the Attorney General, That {72495, 525
the faid Dean and Chapt. had good Eftate and Rightinthe
faid Pofeffions for divers Caufes. ,

1. Altho’ they had (b) furrendred their Church and Pof- (5) Pavis 1.b,
feffions, yet their Corporation continued, and they remain- 2§07 fff,, ey
~ed the Chapter of the Bifhop; For altho’ there cannot be a Palm, 452. 17c-
Warden of a Chapel, if the Chapel and all the Poffeflions be by o
aliened as feems by (d) 15 Af. 8. becaufe he cannot be 10, Pollixfen’s
Warden of nothing, yer that 1s not like, nor can be appli- ArEument inua

~ed to the Cafe now in Queftion. And for the better appre- Ffes 76.5.
hending thereof, it was faid, That inafmuch as it was im-5)) Bl 4555

poflible that the Church of God thould continue without 494 495, S0,

501, 50.'2 Kol

- Se&ks and Herefies, it was in Chriftian Policy thought and Rep. 357 “ravis
~re-thought necefary, that every Bithop fhould be (¢) affiffed * b

Al
’ P v . . . [ e 2Gs Ao
witha lmc:llf Jeil. witha Chapter, and that for two Reafons : (3 ) & Piroatts
t

- 1:To confult with them in Matters of Difficulty, and to 2 KollsRep. 453,
affift him. in deciding of Controverfies concerning ﬁéligioxw, :
to whichPurpofe every Bithop hsbet Cathedram. :

2. To confent to every Grant, &, which the Bifhop

fhould make to bind his Succeffor. For it was not rea-

fonable to impofe {o great a Charge, or to repofe fuch Con-

fidence in any @ngle%jerfon, Et to give Power to.one ?erfoz;,
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only toprejudice his Succeflor. And therefore it appears in
25 Af[.8. 17 E. 3. 40. 10 E. 3. 10. 50 E. 3. 16. that at the
%ﬁﬂ:off_’- b firft all the Poffeffions_were to the (2) Bifhop, afterwards a
oo ™ “certain Portion was affigned to the Chapter ; E7go, the Chap-
" ter was before they had any Poffeflions. And of com-
(b)) Dyer 61. pl. mon Right the Bifhop is (b) Patron of all the Prebendaries,
30, Cx, EL7a.  becaufe their Pofleffions are deriv’d - from him, Et Prabends
dicitur 4 prebendo, quia praberet awxilium Epifcopo 5 So that
altho’ the Dean and Chapter depart with their Poffeffions,
yet, for Neceffity, the Corporation doth remain as well to
affift the Bifhop in his Office, as to give their Affent to the
Eftates, @'c. which he fhall make, @’. of his Temporalties;
and fo long as the Bifhoprick remains, they being his Chap-
ter and Council, they may well remain, altho’ they have not -
any Pofleffions, and thall be now as they were at the firfl,
without any Poffeffions ; and efpecially when the Bifho-
prick may confift of all Spirituality, as Steuf faith in 10 E.
3. 1. b. in the Cafe of the Bithop of Norwich, and 25 A[.8.
by Fifber. Andin 17 E. 3. 59. the Prior and Friers Car- -
(<) Paim. so1, melites had not any Place nor Poffeffions : And Br. tit. (¢)
job a9 408 | Corporation 78. ann. 32 H. 8. Fitz held, that if an Abbot or
e, Prior and Covent, fold all their Poffefiions, yet the Cor-
' " poration remain’d, which, without Queftion, is good Law,
if they were the Chapter to a Bifhop. And in 15 A4f. 8.
it is held, That if the Body of a Prebend be 2 Manor, and
no more, and the Manor be recovered from him by Title
paramount, yet his Corporation doth remain; for he hath
() 1 Jones3e8. Stallum in (4) choro, & vocem in Capitulo, and he is a Pre-
T oz 390 bendary, altho’ he have not Poffeflions; which is all one
453 “with our Cafe, forall the Chapter are Prebendaries.
Alfo'the Attorney faid, that it appeared in this very Cafe ;
that after the Dean and Chapter had granted and {urrendred
their Church and Poffeflions to K. E. 6. the King by his Letters
Partents incorporated them per nomen Decani & Capituli Ec-
cleffe Cuthedralis Sanfte @ individue Trinitatis Norwicen|.
ex fundatione Regis E. 6. And three Days after, the King
by other Letters Patents granted their Church and Pofleffions
as is aforefaid ; by which and many other like Foundations
it appears, That there may be a Dean and Chaprer without
a Church or any I’Oflfeﬁions ;-and if the Law fhould not be
. {o, many great Inconveniences would enfue. And in 10 Eliz.
‘eybyersps, Dger (e) 273, altho’ the Dean and Chape. of Wells, by ex-
s »3¢ &< prefs Words, granted and furrendred Diaconatum de Wells,
-2 Rolis Rep. 103, 9°C. yet it was not thought fure till the Grant and Surrender
;Z;i’:’ff;ﬁfﬁgb‘;; was eftablifh’d and confirmed by A& of Parliament. :
Ariumehringuo And altho’ all Bifhopricks were of the () Foundation of
gf“"c"é‘.’;‘i'b.‘ the Kings of Englend, and therefore in ancient Time they
Cabdry's Cale.” Were donative, and given by the Kings, as appears in 17 E.3:
Co, Lit. 134 2, v RN Sl R y e e 'J;{-Og
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o. and by the Stat.of 25 E. 3. (2) de Proviforibus, yet af- () Jonss 160
?erwards (asit appears bysthe fagid Book and thfz faid (b) A&) ‘S{r(c:;'gxc"';;f;ﬁ_cwn
‘the Bifhopricks became, by the Grants of the Kings, (c) (t)25 H.8 c.za,
eligible by their Chapters : And therefore, if by the Surrenw <o =% 3% &
der of the Dean and Chapter, their Corporation fhould be
diffolv’d, it would introduce three Inconveniencies ; 1. To
the Bifhop concerning his Affiftance in his Epifcopal Fan@ion :
2. To the Bithop and others, touching the Confirmation of his
Grants : 3. To all the Church in general ;- for how thall
the Bifhop be chofen in fuch Cafe? And thercfore, to thun
fuch and many other Inconveniencies, it was concluded that
the Corporation made by K. H. 8. did remain, and fo the .
Grant made to them by fuch Name was good. Vide (¢) F. N. 5. {jf, f;’;_’ff'. Ta
195. that the Bithop and Chapter are but one Body, altho’ '
“their Poffeffions be feveral: . But to make this Cafe clear, the
Attorney moved, that admitting the Corporation newly
made by K. E. 6. was good, and that their old Corporation
was f{urrendred, and that the faid Words which were o-
mitted, feil. (d) ex Oﬁmdtztiane Regis E. 6. were material, (d) Antea n3.b.
and not Words of Ornament only; yer, the King’s Grant7i; % Hob: 24
to them, was good ; notwithftanding this Mifnofmer, by the 1 ons 166, 167,
Stat. of 1 E. 6. cap. 8. of Confirmations ; which Stat. recites, b
That where X. E. 6. had made divers Grants, 45 wel] 137 Ahd 1oy 121,
Bodies Politick and Corfomte s 1o divers and fundry of his 03> 396397
loving and obedient Subjefts, &c. in avoiding of which  fun-
dry and many Ambigutlies, &c. have or might be moved, Sc.
for Lack of true naming of the fame Bodies, Politick or Cor-
forate; It is ena&ed, That all fuch Grants made, or du-
ring his Life to be made, fhall be good, notwithflanding any
of the Caufes above-mention’d : So that the Lack of the true
Meaning of the fame Corporation, viz. to which the King
had made, orafrer fhould make any Grant, is remedied by
the expre(as Words of the faid A&. ' o

And after thefe Arguments, on Conference between the
Lord Keeper of the Great Seal, and the faid Juftices, and af-
ter great Confideration had by them of the faid Points, it
was unanimoufly agreed and refolv'd by them, That if a-
ny Imperfe@ion were in the faid Tranflation, that the faid2And rar.
A& of 35 Eliz. had made it without Queftion good. And
fo was it refolv’d, as to this Point, in this very Cafe of the
Dean and Chapter of Norwich, Mich. 35 & 36 Eliz. at St
Albans, byall the Judges of Enzland. :
‘ 2. If the Corporation of the Dean and Chapter madeby K.
H. 8. were gone by the faid Surrender made to K. Ed. 6. And
if the Mifnofmer were material, and not an additional Or-
nament; yet it was unanimoufly refolv’d and agreed, That
the faid A& of Confirmation of 1 E. 6. had made it good,
notwithftanding the faid Mifnofmer ; and on thefe two Points
they refolv’d without any Queftion. ) ‘
~ B K 4 3 1s
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(o) Pollexter’s 3. It was held by the Lord Keeper of the Great Seal
{},’ffr‘;‘:?g‘gﬂ“ and the Juftices, That the old Corporation of Dean and
‘Dav.r.b. -~ Chapter did remain, notwithftanding the faid Surrender (4)
P Roi Hes 455, Of their Church and of all their Poffeffions. = '
Palm.g2. - Note, Reader, The great Affarance and Eftablifhment
;{:;};g’ Wargam which is made by the good and firong A& of Parliament.
- 10, of the faid moft Ylluftrious and moft noble Queen Elizabeth,
- in the faid 35th Year of her Reign, not only of all Foun-
dations of Cathedral Churches and Colleges in any Manner
founded or tranflated, or mention’d to be founded or tranf-
lated by K. H. 8. but alfo to all Subje&ts who have any Eftate
or Intereft in any of the Poffeffions of any Abbot, Prior, or
any other fuchreligious Perfons, notwithftanding they made
-notany Surrender to K, H.8. or that their Surrender was in-
{ufficient ; or that the Record thereof be now embeziled or
Joft. ~ And notwithftanding divers other fuch like Defeds,
all which are remedied by the faid moft excellent A& of Par..
liament, the fatil Plea toall Concealments as to thefe Pof-
feflions. And altho’ thefe Refolutions properly concern the
Meridian of the Cathedral Church of Norwich, yet they will
very well ferve as well for many other Cathedral Churches,
as for divers Colleges in the Univerfities of Cambridge and
_Oxfor‘z. N R N Ty - N PERTS
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Hill 44 Eliz
In the C'lmncery

FERMOR’s Cafe,

N a Cafe depending in Chancery, between Richard Fer- s apdert. e
mor, Efq; Plaintiff, and Thomas Smith Defendant, on the Lonl, Cenr. 255,
Hearing the Caufe before Sir Tkomas Egerton, Xnt. Lord It Rep. 12n
Keeper of the Great Seal, the Cafe was fuch : Richard Fermor ! Jones 35-
the Plaintiff being feifed of the Manor of Somerton in Fee, Winch. rio,17,
by Indenture 6 Funii 20 Eliz. demifed a Meffuage, Parcel of 1§, 2 Puif-sre
the fame Manor, to Thomas Smith, the Defendant for 21 Raym. sap-
Years, tendring the yearly Rent of 3/ during the Term, * 1% 3\%
by Force of which the Defendant entred and was thereof
pofleflfed : He was alfo poflefled of divers other Parcels of
the faid Manor at the Will of the Plaintiff, rendring 20s.
per Ann.and held divers other Parcels of the faid Manor by
Copy of Court Roll according to the Cuftom of the faid
Manor, rendring 40s. Rent per- Ann. all which lay in So-
merton : And the faid Thomas Smith was feifed in his Demean
as of Fee of divers Lands in the fame Town which were
his proper Inheritance. And afterwards by his Deed 15 O,
25 Eliz.demifed the faid Houfe and all the faid Land which
- he held for Years, at Will, and by Copy to one Chappel for
his Life, Pafch. 35 Eliz. Smith levied a Fine with Procla-
mations of as many Meffuages and Lands as comprehended
as well all the Lands which he held for Years, at Will, and
by Copy, as his own Inheritance, by Covin and Praice
'to bar the Plaintiff of his Inheritance ; the Proclamations
and five Years paffed, Smith at all Times, before and af-
ter the Fine, continu’d inPofleflion, and paid the faid feve-
ral Rents to the Plaintiff. Chappel died, the 21 Years expire%,
: o : : : an
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and now Smith claimed the Inheritance of the Land which he
held by Leafe, at Will) and by Copy, and would have bar-

" red the Plaintiff by Force of the faid Fine with the Procla-
mations, and five Years paft. And the Eord Keeper of the
- Great Seal thinking and confidering of the great Mifchicfs
which might enfue by fuch Pracices, and on the other Side
confidering that Fines with Proclamations are the ge-
neral Affurances of the Realm, referred this Cafe (being a
Thing of great Importance and Confequence) to thé Con-
fideration of the two Chief Juftices Pophams and Anderfon,
and after Conference between them, they thought it neceffa-
ry that all the Juflices of Englend and Barons of the Excheq.
thould be affembled for the Refolution of thisGreat Cafe. And
accordingly in this fame Term, all the Judges of England and
the Barons of the Excheq. met at Serjeants Inn in Fleetfireet,
- at two feveral Days,where the Cafe was debated among them.
And at length it was refoly’d, by the two Chief Juftices,
' Prg/ham and Anderfon, and by Gawdy, Walmfley, and-all the
other Juftices of Englsnd and Barons of “the Exchequer,
ga)kzﬁnd- 176 (except two) that the Plaintiff was not (2) barred by the
:‘f‘m}cgeg?f' *% faid Fine with Proclamations, and that for four Reafons =
Winch. 1. 1. The Makers of the A& of (b) 4 H. 7. cap. 2%. did ne-
H gon'csoﬁk.'» ver intend that fuch Fine levied by Fraud and radtice of
(b 3Co 36 b Leffee for Years, Tenant at Will, or Tenant by Copy of
3. oo a.b.  Court Roll, who pretend no Title to the Inheritance, but
et And. 1703 neend the Dif-enherifon of their Leffors or Loxds, ihould bar
S 2 .. 176. Co. . . : ; 2
Lit. 264. 2. 9 Co. them of theix Inheritance, and that appedrs by the Preamble
105 b 130020 of the Ak of 4 H. 7. where it is faid, That Fines ought to be
ton . of greateft Strength to avoid Sg\z'}f}: and Debates, &c. But
when Leffee for Years, or at Will, or Tenant fay Copy of
Court Roll, makes a Feoffment by Affent and Covin, that
+a Fine fhall be levied, this is not to avoid Strife and Debate,
but by Afferit and Covin to begin Strife and Debate where
none was ; And therefore the A& doth not extend to efta-
blifh fuch Eftate made and created by fuch Fraud and Pra-
tice. ‘
‘2. It was never the Intent of the Makers of the A&, that
thofe who could not levy a Fine, fhould by making of an
Eftate by Wrong and Fraud be enabled by Force of the faid
A& of 4 H. 7. to bar thofe who had Right by levying of a
Fine : For if they themfelves without fuch fraudulent Eftate
could not levy a Fine to bar them who had the Frechold
and Inheritance, certainly the Makers of the A& did not in-
tend that by making of an Eftate by Fraud and Pracice they
thould have Power to bar them ; and fuch fraudulent Eftate is
as no Eftate in the Judgment of the Law.
3. As itis faid in Delamer’s Cafe, Plowd. Comm. 352.b.
i any Doubtbe conceived on the Words or Meaning of -
: : B 2L
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~ an A& of Parliament, itis good to () conftrue it accord- () Pofea fo.
i he Realon of the Law ; om- {55 b
ing to the Reafon of the Common Law; but the Com-~ )3 pofea fo.
mon Law doth fo abhor (b) Fraud and Covin, that all A&s % a. :
as well judicial as others, and which of themfelves are juft

and lawful, yet being mixt with Fraud and Deceit, are in

Judgment of Law wrongful and unlawful : Quid alias bo-

num & juftum cft, f per vim vel fraudem petatur, malum & in-

y;[ium efficitur : And  therefore if a Woman hath Title

of Dower, which is one of the Things favour'd in Law,and . v
by ¢ ¢) Covin between her and another, caufes a Stranger to () Co. Lix. 355
diffeife the Tenant of the Land, to the Intent that the may 35 3%,
bring a Writ of Dower againft him, which is done accord. 1$id. 21.6 Co.
inel d the W inft hi s §8.2.8 Co.132.b
ingly, and the Woman recovers againft him on a- juft and 1¢'E 4. b, ‘Cor

good Title, yet the whole is void and of no Force to bind Lit 357 b. Br.

s S 3 4y ;
the Terre-ténant ; & fortiori in the principal Cafe when . qea bt ™

the Leflee for Years makes a Feoffment by Covin, which ollufion 2.
amounts to a Wrong and Difleifin, a Finelevied by him who Dower g 1 Kok,
is () particeps criminis, and who had not, nor pretended to §ig- #4 Al 2.
“have any Right to the Land thall not be a Bar to the Leffor. 7#.». b
And that Recoveries in Dower, or any other real Agtion, [itk- 8396
upon a good Title againﬁ_the Tenant who comes to the xi H. Bga
Land by Wrong and Covin, are void and of no Force, %,},%‘f"d[; 4
appears by 41 Afl. 28. 44 E. 3.46. 4. 25 Af]. 1. 22 A[[. 92.(d) 5 Co. 70, b.
11 E.q.2.4. 13 E. 4. 4.b. 7 H.7.11.b. 18 H.8. 8 12 Tou Lt ado.be
Eliz. Dyer (f) 295. For altho’ his Right be lawtul, and () Potiears. b
he hath purfued his Recovery by Judgment in the King’s 3§ [¥er 20
Court, yet his Covin makes all that tnlawful and wxongﬁxl, Lau 44
and yet Recoveries, and efpecially on a good Title, are much
favourd in Law : Alfo the Right and Inheritance of Feme
- Coverts and Infants, are much favour'd in Law ; and yet if :
a2 Feme Covert, or an Infant be of (g) Covin and Confent, ) Co-Lit 3573
that the Difcontinuee fhall be diffeifed, and that the Diffei- Li et oot
for fhall enfeoff them, and all this is done accordingly, they L1 b-5Co.
are not remitted, as appears by Littleton, Chap. Remitter 151"~
& 19H. 8. 12.b. And there it is held by fix Juftices, that in
fuch Cafe, if the (b) Difeifor enters by Covin to the Intent (%) Plow.4f.b,
to enfeoff the Infant, altho’ the Infant be not of Covin, & Lo g uCr ke
yet. he fhall not be remitted, becaufe he who is in by him
who makes the Covin fhall be in the fame Plight as-he who
did the covenous A&. And it is agreed in 19 H. 8. 12.5. thar
if a Man makes a Diffeifin to the (#) Intent to make a Feoff-{7) 5 Co.70. b
ment with Warranty, altho’ he makes the Feoffment 20 o H3 it
Months after,yet it is 2 War’ty which commences by Difleifin. ' ‘
So if one (4) makes a Gift in Tail to another, and the (nco, Li:.;gaib

Unkle of the Donor diffeifes the Donee, and makes a Feoff- -‘;_%‘;f;’a-[;'y%"*

3

~ment with Warranty, the Unkle dies, and the Warranty de-

fcends on the Donor, and afterwards the Donee dies without

Iffue, the Donor brings a Formedon in the Reverter, and the

Teuant pleads the Feaffm, with War'ty, the Demandant iha_ldl
' : - Aoy
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avoid it, becauleit began by Difleifin, and yet the Difleifin
was not immediately done to the Donor, but to the Donee,
but by it his Reverfion was devefted, and yet Warranties
are much favoured in Law. And it appears in 8 Ekiz 240.

%{? 5o s Dyer, thata Vacat was made of a (4) Recovery in the Com-

857 21kt 215 mon Pleas had by Covin. The Law hath ordained, That he

‘who will be affured of his Goods, fhall buy them in open Mar-

ket, and that Sale will bind all Strangers, as well as the Sel |

(4) Plowd. 46. 2. lerand yet it isagreedin 33 H. 6, 5.2.b. Thata Szle in (b) Mar-

£ Fofkea £ ket overt thall not bind him whe hath Right to the Goods,

pafs 26. Br. Col- if the Sale be by Fraud, orthe Vendee hath Notice that the

v;‘;{*g;g; B he- Property of the Goods was another’s. So the Law hath or-
plicac. 13- dained the Court of Common Pleasas Market-Overt for Af-

3 173 45 fyrances of Land by Fine, fo that he who will be affured of his

o Land not only againft the Seller, but all Strangers, it is good
for him to pafs it in this Market Overt by Fine; foras it is

L Collivaseb. faid, (c) finis finem litibus pmponis : And yet Covinand De-
T4 “Hardret ceitin the Cafe at Bar will void it. .Xn 4 E.2. Cii in vitz

31 22, itisheld, That a Refignation made by an Abbot by Co-

vi, {hould notabate the Writ. 34 E. 1.Warranty 88.& 19 E.

: 2. Affets 3. & 31 E. 1. Poucher 301. a covenous Conveyance

() 1 Rol. Rep, that (d) Affets thall not defcend, is nothing worth. And it

Ko Dv-295 appears in () 17 E. 3. 50. & 21 E. 3. 3. 46. that an Eftate
Ce)lancq-  made to the King, and Letters Patent granted over, and all

o this by Covin by Rim who granted to the King and the Pa-
L 1 tenflee to nflgktf an Evaﬂlogt oi the Stat. ?E' Mortm. (hall not
DDy 329 bind, butthallbe repealed. And 17 Eliz. Dyer 339. (f) a

ot 5. Prefentat, obtained Iliy Colluf. is void. .A.ndy 1'73 %liz. f;)yer

2 Rolls 183,183, 320, * Letters of (g) Adminifiration ‘obtained by Colluf.

Yo a3t s67 - are void, and fhall not repeal a former Adminiftration : See

A Sinan 13 Bl Dyer (h) 295. many c?.fes‘ there put concerning

6 Co. 19. 2. OVille A B { . .
";4‘?%}3&;}3; g Bad thereupon it was concluded, That if a Recovery in
460, 2 Kebe 12 Dower, ar other real Aétion, if a Remitter to 2 Feme-Co-
(42 Aneazs-3 vert, or an Infant, if a Warranty, if a Sale in Market-overt,
if theKing’s Let. Patents, if a Prefentat. Adminifirat. &,
Jeil. Ags Temporal and Ecclefiaftical, fhall beavoided by Co-
vin ; by the fame Reafon a Fine in the principal Cafe levied
¥Pain. 158 by Fraud and Covin as is aforefaid,hall not bind ; for ¥ frans

& dolus nemini patvocinari debent. . . |

Note Reader, in 33 & 34 Eliz. in the K's B. betw. Robert

: Laune Plaint. and William ‘oker Defend. in Ejettione firma, of
N 2205, Lands in Zlfordcooms in the County of Devon, it was adjud,
" Cro. Car. 157, that where (i) Tenant for Life levied a Fine with Procla-
Mooes 211 mat. and 5 Years pafsin his Life, that the Leffor thould have
on do. Plowd, 5 Years to make his Claim after the Death of the. Leflee, . for
3% 31tho’ this Statute of 4 H. 7. hath a faving for the Leflor in
‘fuch Cafe, yet the faving is of fuch Right (4s firf [ball
grow, reman, &c.) and the Right firft accrued th). Bl}e

‘ v . = LR S effor
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Leffor after the Fine and the Forfeiture, but notwithftand.
ing that, in as much as by the Covin of the Leflee, he in
Reverfion or Remainder might be barred of his Reverfion
or Remainder (for they do not expe to enter till after the
Death of the Leflee) and efpecially when the Leflee hath
Lands.of his own Inheritance in the fame Town, (as in the
- Cafe at Bar he had) there the Leffox fhall have 5 Years after
the Death of the Leflee. ‘ S
So it was agreed in the fame Cafe, if * Tepant for Life * 1 Brownl. 230
makes a Feoffment in Fee to one who hathLands in the fame * Bol Reps 13-
Town, and the Feoffee levies a Fine with Proclamations, it
ihall not bind the Leffor, but be thall have five Years after the
Death of the Leflee, for the Leffor cannot know of what Land
the Fine is levied, forhe.is not Party to the Indent. or Agree-
ment between the Conufor and Conufee : Soin thefaid Cafe,
the Judges make Confiruction (#) againft the Letter of the (o) 2 And. 176
Statute in Salvation of the State and Inheritance of him in
the Reverfion. And f{o it hath been adjudged before in (b) 830,’13];?2‘.’;”3
Some’s Cafe, inthe Com. Pleas, inSix Fames Dyer’s Time, as ’
Plowden told me. Alfo it was faid, That if Leffee for Years
makes a Feoffment in Fee by Praftice and Covin, that the
Feottee fhould levy a Fine with Proclamations to another
(the Feoffee having other Lands in the fame Town) and all
this is done accordingly ; and yet the Leflee doth continually
pay the Rent to the Leflor, it ihall not bind the Leffor for the
Reafons aforefaid. :
Laftly, The Judges in this Refolution did greatly refpe&t:
the general Mifchief which would enfue if fuch Fines levied
by Pra&ice and Covin of thofe who had the particular Inte~
refts, thould bar thofe who had the Inheritance, and efpeti~
ally in the Cafeat Bar, when after the Fine levied, the Co+
nulor continually payed the Rent to the Leflor, which made
the Fraud and Pra&ice apparent, and therefore the Leflor was
fecure, and had no Caufe of any Fear or doubt of fuch Fraud.
But it was refolved, That if A. purchafes Land of B. by Feof-
ment, or Bargain and Sale, and enrols it, and afterwards
erceiving that 8. had but a defeafible Title, and that C. had
%ight toit, B. leviesa Fine with Proclamations to a Stran~
er, ortakes a Fine from another with Proclamations, to the .
%ﬂ«tent to bar the Right of C, this Finefo levied by Confent
fhould bind, for nothing was done in this Cafe which was not
lawful 5 and the Intent of the Makers of the A& of.4 H.7.
was to avoid Strifes and Debates, and by exprefs Purview
fhould bind all Strangers who do not purfue their Right by
A&ion, or Entry within five Years. “So if one pretending
Title vo Land enters, and diflcifes another, and afterwards
with Intent to bind the (¢) Difleifee, levies a Fine with (o) Jenk. Cent!
Proclamations, this Fine fhall bind the Diffeifee by the 5 Poftca br-b.
exprefs Purview of the A&, if he neither enters nor Cro. El g6
; . M 2 R ‘..\ cane B - ) . Pux»fue‘s .
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purfués his AGion within five Years; and this cannot be
called levying by Covin, becaufe the levying of the Fine is
lawful, and the Diffeifee may re-enter, or bring his .Acion
within the five Years. ' :

The fourth Reafon was, Becaufe the Leflee had contrived

his Fraud and Deceit in fo fecret a Manner, that he had de=

prived the Leffor of the Remedy which the Statute gave him,
that is to fay, to make his Entry, orbring his A&tion within
the five Years: For how could he make his Entry or bring

" his A&ion, when he knew not of the Feoffment which did

the Wrong > And as to the Fine,"inafmuch as the Leffee had
Lands in Fee-Simple, in the fame Town, every one will pre~
fume that the Fine would be levied of that whereof it might
be lawfully levied. And although it contained more Acres
than his own Land, - that is ufual almoft in all Fines, and
peradventure the Leffor did not know the juft Quantity of
the Leffees proper Land, for that doth not appertain tohim ;
and therefore it would be unreafonable to give him Benefit

* in this Cafe of the Non-claim of the Leffor, when the Wrong

=

and Cov. of the Leffee is the Caufe of hisNon-claim,and a Man
thall not take Advantage of his own Wrong or Covin. The Pof-
feflion of the Leflee is not any mean for the Leflor to take any
Notice of this Wrong, for he comes to the Pofleflion of the
Land by Grant or Demife lawfully ; “and after the Feoff-

‘ment he continues in the Poffeffion as Leflee, for he pays -

his Rent as a Leflee ought, yea, the Poffeflion of the Leflee,
and the Payment of the Rent, was the Caufe that the Leffor
neither knew nor fufpected the Fraud. «
- Alfo it was faid, That the Fraud and Covin inthis Cafe made
it the more odious, becaufe between the Leflor and Leflee,
and the Lord and his Copyholder, there is a Truft and Con-
fidence, and therefore a Leflee for Years, and a Copyholder,
fhall do Fealty, which is a great Obligation of Truft and
Confidence, and Fraud and Deceit by him who is trufted,
is moft odious in Law. And if the Makers of this A& had
been asked, If their Intent was that fuch a Fine fo levied by
fuch Pra&ice and Covin, fhould bind the Leflors, they would
have anfwered, God forbid that they fhould intend to patro-
nize any fuch Iniquity pracifed and compaffed by thofe in
whom there was Truft and Confidence repofed. But when a
Diffeifor (2ltho’ he gains the Poffeflion by Wrong) levies a
Fine with Proclamation, yet it fhall bind as is aforefaid, °
for a Diffeifor venit tanquam in arensa,and it is not poflible but

that the Diffeifee to whom the Wrong is done, and who hath

loft his Poffeflion, thould be Conufant of it ; and therefore it

will be his own Folly if he makes not his Claim, and notac-
company’d with Fraud and Pragice by one who came to the

. Poffeffion lawfully, by Grant or Demife, and who had a

(4 3 Rol: Rep-
Al

Truft repofed in him by his Leffor or Grantor, whick
Fraud and Pradtice is {0 fecretly («) contriyed, that the Lel-
- } - e oo Ot
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for by common Prefumption could not have Notice to make
his Claim, becaufe his Leflee continued in Poffeffion, and
payed his Rent, as a Leflee ought. Andas to that which
was obje&ted, That it would be mifchievous to avoid Fines
on fuch bare Averments: It was anfwered, That it would
be a greater Mifchief, and principally in thefe Days (in which -
as the Poet faith,

79

, Fugiere pudor. reStumque fdefque
In quorum nbie;:etlocun;, fmudeffu'eﬁ dozlz:gue
Infidisque, & vis, & amor jcelemtu&‘babmdi.)

if Fines levied by fuch Covin and Pradice fhould bind:

Axnd fuch Objeétion might be made, (4) if a Fine be levied (z)Plowd.45.b;
to fecret Ufes to deceive a Purchafor, an Averment of Frand 7 € 39>
may be taken againft it by the Statute of 27 Eliz. cap. 4. So

if a Fine levied on an ufurius Contra&, it may be avoided

- by () Averment by the Statute of 13 Eliz. cap. 8. And () Jenk. Cont. |
Sir The. Egerton Lord Keeper of the Great Seal, commend- 4" 9 €026 b-
ed this Refolution of the Juftices, and agreed in Opinion

with them.. I :

~ Mich!
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Pafchz 24 Eliz.
In the Star-Camber.
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TWYNEs Cafe.

Hoor 638. Lane TN an Information by Coke the Queen’s Attorney General;
i’[;"z?.’{}_”’;f‘;{ againft Twyne of Hamp|bire; in the Star-Chamber, for
: , making and publifhing of a fraudulent Gift of Goods : The
Cafe on the Statute of 13 Eliz. cap. 5. was fuch ; Pierce was
indebted to Twyne in 400 /. and was indebted alfoto C. in
200 I. C.brought an A&ion of Debt againft Pierce, and pen-
- ding the Writ, Pierce being poffefled of Goods dnd Chattels
" of the Value of 300 l. in Secret madé a general Deed, of
Gift of all his Goods and Chattels real and perfonal whatfoz
ever to Twyne in Satisfaction of his Debt; and notwith -
Randing that Pierce continued in Pofleffion of the faid Goods,
and fome 6f them he fold; and he fhore the Sheep, and
marked them with his own Mark: And afterwards C. had
gudgment' againft Pierce, and had a Fieri Facias direGed to the
heriff of Southampton, who by Force of the faid Writ came
to make Execution of the faid Goods, divers Perfons by the
Command of the faid Twyne, did with Force refift the She-
tiff, claiming them to be the Goods of the faid Twyne by
Force of the faid Gift ; and openly declared by the Com-
mandment of Twyne, That it was a good Gift, and made
opa good and lawful Confideration. And whether this Gift
onthe whole Matter, was franduléntand of no Effetby the
F.J s Co. 0.2 131d A&iof (2) 13 Eliz. or not, iwas the Queftion. Andit
2855 was refolveéd by Sir Thomas Egerton YLord Keeper of the
;olgﬁ'. i?‘;.b "co. Great Seal, and by the Chief Jufticés Popham and Anderfony
- Livs.bréa and the whole Court of Star-Chamber, That this Gift was
2 oo E;, fraudulent, within the Statute of 13 Eliz. And in this Cafe
47.223- 308, 309- divers Points were refolved : ~ ‘
‘ {%ﬁ? Tz, 1. That this Gift had the Signsand Marksof Fraud.
2 Rol. Rep:'493. ‘
B e A O e G e Ve Shous #30s Dol el o 1

T Brownls 115, Qoo Bt 468 A 2 Becaﬁfe
o . " 3
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I. Becaufe the Gift is general, without Exception of his
(4) Apparel, orany Thing of neceffity; for ir is commonly (+) Godb. 358

fa1d, quod (b) dolofus verfatur in generalibus. (6) 2 Bulfir.
2. The Donor continued in Poffeffion, and ufed them as R S

his own; and by reafon thereof he traded and trafficked Moor; 3310
with others, and defrauded and deceived them. ‘
3. Tt was madein fecret, Ft dona cland’ Junt femp’ fufpiciofa.

4 Tt was made %ending the Writ. - «

5. Here was a Traft between the Parties, for the Donor
poffefled all, and ufed them as his proper Goods, and Fraud
1s always apparelled and clad with a Truft, and a Truft is
the cover of Frand. , R

6. The Deed contains, That the Gift was made honeftly,
truly, and bons fide; Et clanfula inconfuct® femper inducuns,
Jufprcionem. "

~Secondly, It was refolved, That notwithffanding here was
a true Debr due to Twyne,and good Confideration of the Gift,
yet it was not within the Provifo of the faid A& of 13 Eliz.
by which it is provided, That the faid A& fhall not extend
fo any Eftate or Intereft in Lands, @'c. Goods or Chattels made
ona good Confideration, and lona fide; for altho’ it is on a
true and good Confideration, yet it is not bonz fide, for no
Gift thall be deem’d to be bona fide within the faid Provifo
which is accompany’d with any Truft: As if a2 Man be in~
debted to five feveral Perfons, in the feveral Sums of 20l
and hath Goods of the Value of 20/ and makes a Gift of
all his Goods to one of them in Satisfa&ion of his Debt, but
thereis a Truft between them, that the Donee fhall deal (¢) (e Goldid. zé
favourably with him in regard of his poor Eftate, cither to
permit the Donor, or fome other for him, or for his Benefit,
to ufe or have Pofleflion of them, and is contented that he:
thall pay him his Debt when he is able ; this thall not be cal-
led bona fide within the faid Provifo; for the Provifo faith
on a good Confideration, and bons file; foa good Confidera-
tion doth' not fuffice, if it be not alfo bona fide : And there-
fore, Reader, when any Gift fhall be to you in Satistaion of
a Debt, by one who is indebted to othersalfo; 1. Let it be
made in a publick Manner, and before the Neighbours, and |
not in Private, for Secrecy is « Mark of Fraud. 2. Ler the
Goods and Chattels be appraifed by good People to thé very .
Value, and take a Gift in Particular in Satisfaction of your
Debt. 3. Prefently after the Gift, take the Poffeffion of them,,
for conginuancc of the Pofieffion in the Donor, is a Signof
Truft. Andknow, Reader, that the faid Words of the Pro~ -
vifo,on a good Confideration, and bonz fide, do not exrend tg
“every Gift made Fons fide ; and therefore there are two Man-
ners of Gifts on a good Confiderat. fzjl. Confiderat. of Na-
tureor Bldod, and a Valuab. Confiderat. As to the firft in the
Cafebefore put, if he who is indebred to five feveral Perfons, cy. 1ac: 1oy,
tg each Party in 20/ in Conﬁderﬂt. of natural Aﬁ"e&ion,"giveﬁ Paliie <10
CT . : a
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all his Goods to hisSon, or Coufin, in that Cafe, forafmuch

‘as others thow'd lofe their Debts, &c. which are Things,

of Value, theIntent of the A& was, that the Confid. in fuch’

Cafe fhould be valuable ; for Equity requires, that fuch Gift

which defeats others, fhould be made on as high and good

~ Confiderat. as the Things which are thereby defeated are ; and

“(2) 6Co. 72 b

2 Rolls 7790

2 Rolls 7794

it is to be prefumed, that the Father, if he had not been in-
debted to others, would not have difpofleffed himfelf of all
his Goods, and fubje&ed himfelf to hisCradle; and therefore
it thall be intended, that it was made to defeat his Credi-.
tors: And if Confideration of Nature or Blood, fhould be a
good Confiderat. within this Provifo, the Stat. would ferve
for little or nothing, and no Creditor would be fure of his
Debt. And as to Gifts made bona fide, itis to be known, that,
every Gift made bona fide, either is on a Truft between the |
Parties, ‘or without any Truft; every Gift madeon a Truftis
out of this Provifo; for that which is betwixt the Donor and
Donee, called (#)a Truft per nomeén [geciofum, is in Truth, as
to all  the Creditors, a Fraud, for they are thereby defeated
and defranded ot their true and due Debts.  And every Truft

is either exprefled, or implied ; An exprefs Truft is, when in

the Gift, or upon the Gift, the Truft by Word or Writing is
exprefled: A Traft implied is, when a Man makes a Gift
without any Confideration, or ona Confiderat. of Nature, or
Blood only: And therefore, if a Man before the Stat. of 27
H.8. had bargained his Land fora valuable Confiderat. to one '
and his Heirs, by which he was feifed to the Ufe of the Bar-
ainee ; and afterwards the Bargainor, without a Confiderat. -
infeoffed others, who had no Notice of the faid Bargain; in
‘this Cafe the Law implies a Truft and Confidence, and they
fhall be feifed to the Ufe of the Bargainee: So in the fame
Cafe, if the Feoffees, in Confideration of Nature, or Blood,
had, ‘without a valuable Confiderat. enfeoffed their Sons, or
any of their Blood who “had no Notice of the firft Bargain,
yet that thall not toll the Ufe raifed on a valuable Confide-
vation ; for a Feoffment made only on Confiderat. of Nature or
Blood, thall not toll an Ufe raifed on a valuable Confiderat.
but thall tollan Uferaifed on Confiderat. of Nature, for both
confiderat.are in equali jure, and of oneand the fame Nature,
And when a Man, being greatly indebted to fundry Perfons,
makes a Gift to his Son, orany of his Blood, without Confide~

- ration, butonly of Nature, the Law intends a Traft betwixt

~ them, feil. that the Donee would, in Confideration of fuch ’

1 H. 6. 16,
73Co. 39 b.

Gift being voluntarily and freely made to him, and alfo in
Confideration of Nature, relieve his Father, or Cou's and not
fee him want who had made fuch Gift to him, Vide 33 H. 6.33.
by Prifot,"if the Father enfeoffs his Son and Heir apparent
within Age bona fide, yet the'Lord {hall have the Ward-
fhip of him: So note, valuable Confiderat. is a good Con-
fiderat. within this Provifo; and a Gift made bona fide, is

‘2 Gift made without any Truft either exprefled or implied :
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By which itappears, thatasa Gift madeonagood Confiderat.
if it be not alfo boas fide, is not within the Provifo; fo a
Gift made bons fide, if it be not on a good Confiderat, is not.
within the Provifo, but it ought to be on a good Confidera-
tion, and bonz file. ‘ '

* To one who marvelled what thonld be the Reafon that Ads
and Statutes are continually made at every Parliament, with-
out Intermiflion, and without End; a wife Man made a good.
and fhort Anfwer, both which ase well compofed in Verfe.

Queritwr, ut crefeunt tor magna voluming Legis 2

' In promptu canfa cff, crefcit in orbe dolus, ;

~ And becaufe Fraud and Deceit abound in thefe Days mora
than in former Times, it was refolved in this Cafe by the -
whole Court, That all Statutes made againft Fraud, fhould be
liberally and beneficially expounded to fupprefs the Fraud..

ote Reader, according to their Opinions, divers Refolu-
tions have been made.

' Between Pauncefoot and Blunt, in the Exchequer Chamber, Lane 44, 457
Mich. 35 & 36 Eliz. the Cafe was: Pauncefoot being indided Iéi??.“fm"
for Recufancy, for not coming to Divine Service, and having
an Intent ro flee beyond Sea, and to defeat the Queen of all-
that might accrue to her for_his Recufancy or Flight, made a
Gift of all his Leafes and Goods, of great Value, coloured
with feigned Confiderar. and afterwards he fled beyond Sea,
and afterwards was Outlaw’d on the fame Indi@ment: And
whether this Gift fhould be void to defeat the Queen of her
Forfeiture, cither by the Com. Law, or by any Stat. was the.

Queftion : "And fome conceived, that the Com. Law, which

(«) abhors all Fraud, would make void this Gift as to thc,g.vg Ancea g, ai
Queen, vide Mich, 12 & 13 Eliz. Dyer (b) 295. 4@ 5P M, &3”:;?.’”&??:
160. And the Stat. of (c) 50 E. 3.¢ap. 6. was confider'd ; but s, 10, tec. Lane
that extends only in Relief of Creditors, and extends only & co. Litréan
to fuch Debtors as flee to SanGtuaries, or other privileg’d Pla-

ces: But fome conceived, that the Stat. of (4) 3 21, 7 Cap. 4. (d) Cro. Elagry,
extends to this Cafe. For altho’ the Prcamblcfi’eaks only of *7 1an¢ 45
Creditors; yetiris provided by the Body of the A& gencral-

ly, Tharall Gifts of Goods and Chattels made or to be made

on Truft to the Ufe of the Donor, fhall be void and of no Ef-

fe&, but that is to be intended as to all Strangers who are to

have Prejudice by fuch Gift, but between the Parties them-

felves ir ftands good : But it was refolved by all the Barons, ¢,y co. 1. 1. b
That the Stat. 13 Eliz. c. 5. (¢) extends to it, for thereby it is 7¢. a. 20, 3. .
enatted and declared, thar all Feoffments, Gifts, Grants, @, 3 it 52 Lo
tode'ay, hinder or defraud Creditors, and athers, of their jufl and s8.b. 10 Co.
lew(ul Aétions, Suits, Decbts, Accounts, Damages, Penalties, iﬁ:bm Co, Entw .
Forfitures, Heriots, Moriyaries and Relicfs, fhall be void, &. 47, 308, 304.
So-that this A& doth not extend only to éreditors, but to all } ¥on-> 21223
others who had Caufe of Agtion, or Suit, or any Penalty, Luch. 222
or Forfeiture, ¢re, L2 And Rl Repi-
El- 233,234, 6455810, Cra Jac. 270. 2 Bulft 2:6. . Hob, 723 ¥66. Yelve 1965 197, 1 Brownl, 1i

Dyer ags. plo17,352. ple23. Raftal’s Eraudw'ent Deeds, xo Ra'ty: Enp. 207 D lANE 47, 105e
oox 638» Dok, ple 200 - o ;
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 And it was refolved, that this Word (Forfeiture) fhould
not be intended only of a Forfeiture of an Obligation, Re-
cognifance, or fuch like (as' it was objefted by fome that it
fhould, in refpe& that itcomes afrer Dam. and Penalt.) but al-
fo to every thing which fhall by Law be forfeit. to the King or
Subj. And theref.if a Man, -to prevent a Forf. for Felony,

. or by Qutlaw. makes a Gift of all his Goods,and afterwards 1s -
25 Co.Lir. _ attaint. or outlaw. thefe Goods are (2) forfeit. notwithftanding
2g0. be this Gift : The fame Law of Recuf. and fo the Stat. expound=
(4) Co. Lit.  ed beneficially to fupprefs Fraud. Note well this Word (b)
76:3 290D (declare)in che A& of 13 Eliz. by which the Parliament ex-
{-) Hard 307 pounded, that this was the (¢) Com.Law before. Andaccord-
.. ing to this Refolution it was decreed, Hi/l, 36 Eliz. in the
Exchequer Chamber. ' »
Sanden and  Mich. 42 & 43 Eliz. in the Com. Pleas, on Evidencetoa
T Moor éos, Jury, between Standen (&) and Bullock, thefe Points were re-
R Bridem. 23 {olved by the whole Court on the Stat. of 27 Eliz. ¢.4. Walm -
Palm. 217, Lane fley . faid, That Sir Chriff. Wray, late C. J. of Eng. reported to
2 3 Jones 25+ “him, that he, andall his Comp. of the K’s B. were refolved,
- and fo diretied a Jury on Evidence before them: That where
a Man had conveyed his Land to the Ufe of himfelf for Life,
and afterwards to the Ufe of divers others of his Blood, with
a future Power of Revocation, as after fuch Feaft; or after
the Death of fuch one, and afrerwards, and before the Power
of Revocation began, he, for valuable Confiderat. bargained
and {old the Land to another and his Heirs, this Bargain and
() 18id. 133 Sale is within the (¢) Remedy of the faid Stat. For altho’
the Stat. faith, The faid firf} Conveyance not by him revoked,
_according to the Power by hir referved, which feems by the li-
teral Senfe to beintended of a prefent Power of Revocation,
for no Revocation can be made by Force of a future Power
’till it comes in offe: Yet it was held that the Intent of the
A& was, that fuch voluntary Convey. which was originally
fubje&t toa Power of Revocat. be it it prafenti, or in futuro,
fhould not ftand againit a Purchafor bone fide for a valuable
Confiderat. and if other Conftru&ion fhould be made, the
faid A& would ferve for Jittle or no Purpofe, and it would be
no difficult Matter to evadeit: So if A. had referved to him-
felf a Power of Revocat. with the affent of B.and afterwards
A’ bargained and fold the Land to another, this Bargain and
Sale is good, and within the Remedy of the faid A&, for
otherwife the good Provifion of the A&, by a fmall Addi-
tion, an evil Invention, would be defeated. »
And on the fame Reafon it was adjudged, 38 Eliz. in the
N - Com. Pleas, between Lee and his Wife, Executrix of one
Colihit's Cate.  Swith Plaint. and Mary (f) Colfbil, Executrix of Tho. Col-
(113 and 552 fbil, Defen. in Debt 6n_an Obligat. of 1000 Marks, Rot.
Cro- EL 535, “1707. the Cafe was, Colfbil the Teftator had the Oftice of
e Lo she‘Queen’s Cuftomer, by Letters Patents to him and his
AT e Degut‘ies, and by Indenture between him and Swauth, the
Teéflator of #he Plaint, and for 600/, paid, and 100/ ger Ana
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o be paid during the Life of Col/bil, made a Deputation of
the faid Office to Swith; and Colflil covenanted with Smith,
that if Co//bil fhould die before him, that then his Execut.
fhould repay him 300/. And divers Covenants were in the
faid Indent. concerning the faid Office, and the enjoying of
it: And (olfbil was bound to the faid Smith in the faid Obli-
gat. to perform the Covenants; and the Breach was alledg'd
in the non Payment of the faid 3001 forafmuch as Swrth
Tugvived Colfhil: And altho’ the faid Coven, to repay the
300 L. was lawful, yet forafinuch as the reft of the Cov’, were -
againft the Stat. of («) 5 E.6. ¢, 16, and if the Addit. of 2 (a) Styles 297
lawful Cov. fhould make the Obligat. of Forceas to that, (b) Gro- EL 52

) . . Cro. Jac, 260,
the Stat, would ferve for little or no Purpofe ; for this Caufe Hob.75. CocLit.
it was adjudged, that the Obligation was utterly void. e 12Cog,

2. Tt was refoived, ‘That if a Man hath Power of Revocat, ; ke fgf(’,’;’,

and afterwards, to the Incent to defraud a Pu rchafor, helevies §%:7:7, 7i5.
a (¢) Fine, or makes a Feoffment, or other Conveyance to a 2 And. Ssaaon
Stranger, by which he extinguithes his Power, and afterwards ol o
bargains and fells the Land to another fora valuab. Confiderat, i Rol. Rscgp 157,
the Bargainee {hall enjoy the Land, for as to him, the Fine, é,f)( Solatbte,
Feoffment, or other Convey. by which the Condition twas ex. $7 108, 1 Mods
tinét, was void by the faid A&; and fo the firkt Claufe, by ﬁ;’f,ii’ 36 o
which all frandulent and covenous Convey. are made void as 27- b. 3 Rolls. -
to Purchafors, extends to the laft Claufe of the A&, Jfeil. when 2% S s
- he who makes the Barg. and Sale had Power of Revocat. And s ot Sorgh
it was {aid, that the Stat. of 27 E/ hath made voluntary Eftares 7 R
made with Power of Revocat. as to Purchaf, in equal Degree 212 13~
with Convey. made by Fraud and Covin to defraud Purchaf, i»f;’x‘"{.“é'sf i
- Between ('d) Upton’and Baffet in Trefpafs, Trin. 37 El. inMoor §s6, 857
the Com. Pleas, it was ad judg’d, Thatif a Man makés a Leafe («-c)'v'zsvcsz’o.7 I

for Years, by Fraud and Covin, and afterwards make other 174 . Co. Lic.

Lcufe bona fide, but without Fine or Rent referved, that the 3.0, az(ag?-b&ff;’
fecond Leflce thould not avoid the firlt Leafe, 2 Rol. Rep. 337,

For firft it was agreed, That by the Com. Law an Eftate & corEm
made by Fraud fhould beavoided only by him who had a for- (76 b nu. xg. |

. . . . T Cro.EL -
mer Right, Title, Int. Debt or Demand, as 33 H. 6. a Sale in 1ame a5 oeon

O

open (¢) Market by Covin, fhall not Bara Right which is more and Baiiecs Catc

ancient ; nora covenous Gift thall not defear Execution in re- blon . 1o >

{pet of aformer Debt, as it isagreed in 22 Aff. 72. but hewho Sk g v Re

hath Right, Title, Inrereft, Dcbtor Demand, more puifiie thall Trefpafs, 26, Br.

not avoida Gift or Eftate precedent by Fraud by the Com. Law;‘IC,;?élp“cﬁg’ 4 Br.
2. Ttwas refoly. That no Purch. thould avoid a preced. Conv, 2 Inft.713. 14 He

made by Fraud and Covin, but he who isa (f) Purchaf. for & ¥ b- 33 Hes

Mon. or other valub. Confiderar. for altho’ in the Preamb. it is ¢7) Cro.El 4450

faid (for Mon. or sther good Confiderar.) and iikewife in the Body '

of the A& (for Mon. or other good Confiderat.) yet thefe Words

(g00d Confiderat.) are to be intend. only of valuab. Confiderat.

and that appears by the Claufe which concerns thofe who had

Pow. of Revoc. for there it is faid," for Mon. or other 200d Confra

derat. paid, or giv. and this Word (#aid) is to be refer'd to (Mo-

ney)and (given) is to berefer'd to (good Confiderat.) fo the Senfe

is for Mon. paid,or other guod Cosfid. riv. which Words exclude

I
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"all Confideration of Nature or Blood, ot the like, and 'are
_to beiintended only of valuable Confideration which may be
.giv. and theref. he who makes a Purch: of Land for a valua-
:ble Confiderat. is only a Purchafor within this Statute. And
_this latter Claufe doth well expound thefe Words (other

‘Body of the A&. ,

And fo it was refolv’d P?[CIJ. 32 El. ina Cafe referr’d out
of the Chancery to the Confiderat. of Windham and Periam,
Juft. between Foh. Nedbam Plaint. and Beauwmont, Serj. at Iaw,

good Confideration) mentioned before in the Preamble and

. Bezomone’s Cafe Def. where the Cafe was, Hen. Babington feifed in Fee of the

Man. of Lit-Church in the Count. of Derly, by Indent. 10 Feb.
8 El. covenant. with the Lord Darcy, for the Advancement of
fuch Heirs' Males, as well thofe he had begot as thofe he
$hould afterw. beget on the Body of Marythen his Wife (Sifter
to the faid L. Darcy) before the F.of S. Fohn Bapr. then next
follow. to levy a Fine of the faid Man.to the Ufe of the faid
Hen. for his Life, and afterwards to the Ufe of the eldeft Iffue
Male, of the Bodies of the faid Hen. and Mary begot. in Tail, -
&@c, and {o to three IfTues of their Bodies, @c. with the
Remaind.tohis right Heirs. And afterw. 8 Maii, An. 8 El.
Hen. Babington, by Fraud and Covin, to defeat the faid Co-
venant, made a Leafe of the faid Man. for a great Numb. of
Years, to Rob. Heys; andafterw. levied the Fineaccordingly :
And on Confer, had with the other Juftices, it was refolved,
That altho’ the Iffue was a Purchafor, yet he was not a Pur-

- chafor in vulgar and com. Intendment: Alfo Confiderat. of

Blood, natural Affection is a good Confiderat. but not fuch a
good Confiderat. which is intended by the Stat. of 27 EL. for

(=) = Roll. Rep. («) a valuable Confiderat. is only a good Confiderat. within

305, 306

that Act : In this Cafe Anderfon C. J. of the C. Pléas, faid,
Thata Man who was of fmall Underflanding, and not able to

) Cro.Elas- (b) govern the Lands which defcended to him, and being gi -

ven to riot and diforder, by mediation of his Friends, open--
"1y conveyed his Lands tothem, on Truft and Confid. that he
fhould take the Profits for his Maintenance, and that hé {hould
not have Power to wafte and confume the fame ; and afterw.
hebeing feduc’d by deceitful and covenous Perfons, for a fmall
Sum of Momey bargained and fold his Land,being of a great

€¢) Cro. ElL 445, Value: ThisBarg. altho’ it was for Mon. was holden to be (¢)

out of this Stat. for this A& is madeagainft all Fraud and De-
ceit, and doth not helpany Purchaf. who doth not come to the
Land for a good Confiderat. lawful. and without Fraud or
Deceit; and fuchConveyance made on Truft is void as to him.
who Purchafes the Land for a valuable Confideration bons
de, without deceit or cunning. v :

And by the Judgm. of the whole Court Twyne was convict.

of Fraud, and he and all the others of a Riot.

The
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The Refolution of the Fuftices,
after hearing many Argu-
ments of Counfel learned on
both Sides, and divers Con-
ferences amongft themfelves
upon the Statute of Fines.
Palch. 44 Eliz. .

The Cafe of FINES.

Tenant for Life of certain Land, the Remainder o yoor gap, Jeng,

A . B.in Tail, the Reverfion to B. and his Heirs expec- Cent. 294
tant ; B. levies a Fine to . and D. and to the Heirs of (L to? Ands 277,
the Ufe of them and their Heirs, and hath Iffue, and dies
before all the Proclamations are paft, the Iffue in Tail then
being beyond the Seas, the Proclamations are made, and afs
terwards the Iffue in Tail returns, and immediately makes
Claim on the Land to the Remainder in Tail ; and if] in chis
Cafe, the Eftate Tail were barred, or not, was the Queflion ;
and in this Cafe four Points were refolved.

1. That the Fftate which paffes by tht Fine, as to the E-
ftate Tail, was not determined by the Death of B. for it
was faid, If one be Tenant in Tail of a (2) Rent, (b)) Ad- E”) Bridgm. g
yowfon, Tythes, Common, or other fuch Things which lie () Leon 115,
in Grant, and by Deced grants them in Fee, and dies, the biidume gér
Grant is not abfolutely determined by his Death, bur it is
at the ele@ion of the Ifuc in Tail to make it voidable, or
void at his Pleafure. For it he brings a Formedon for the
Rent, ¢ he makes the Grant voidable ; but if he diftrains
for the Rent, or claims it on the Land, he thereby deter-
mines his Eleion to make it void, & fede cateris. Bue
until he makes his Ele@ion, the Grant is not determined,
for then it would prevent his Eledtion; and true itis, as”

. o L Litileton
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Yodtin S0 Ligloton (4) faith, That of fuch Things which pafs from

& 233; &% Tenant in Tail by way of Grant, or by Confirmation, or by

- Releafe, nothing can pafs to make an Eftate to him to whom

-fuch Grant, Confirmat. or Releafe is made, but that which

\ the Tenant in Tail may lawfully make, and thatis but for the

O iinsedt. 67 Term of his Life.  And if Tenant in Tail be of an ) Ad-

Co-Lig52a Gowf, @r. and he by Deed makesa Grant of the Advow!. to

another in Fee, it is no Difcontinuance, for in fuch Cafes the

- Grantees have but an Eftate for the Life of Ten.in Tail, and

that (as it was faid) is as much as to fay, the Grant is no Dif-

continuance, but is determinable by the Iffue, after the Death

-of the Ten. in Tail, at his Elettion, either by Claim‘or by

Aé&ion. And Littleton is not to be underftood litterally, viz.

R(:rj Plowd. — that the Grantee, in'fuch Cafe, hath only an Eftate for the (¢)

siob. 38, Life of Ten. in Tail, for then the Ten. in Tail in fuch Cafe

: would have the Reverfion in Tail, and fhould have an A&ion

~of Wafte, or enter for the Forfeiture on Alienation made by

fuch Grantee : Orif Ten. in Tail of 2 Reverf, expectant on

an Eftate for Years, or Life, grants it in Fee, and the Leflce

- Attorns, and afterw. the particular Eftate determines, and the

Grantee commits Wafte, or makesa Feoffment, ¢7c. that the

@ Plowd. _ Ten.in Tailin fuch Cafe fhall punith the (d) Wafte, orenter

e Ses.b forthe Forfeiture; for Littleton himfelf, 145. is againft thar,

€e) Lit. 146. 2.b. for he faith, If (¢ ) Ten. in Tail grants all his Eftate over to

%’f‘;sz“:r‘j:g another, in this Cafe the Grantee hath an Eftate but for the

Life of Ten. in Tail, and the Reverf. of the Tail is not in

the Ten. in Tail, becaufe he hath granted all his Eftate and

: his Right, @, And if the Grantee commits Wafte, the Ten.

1) 10Go, s8.a. in Tail thall never have an Adion of ( f) Wafte, becaufe no

 Reverfion is in him, but the Reverl, and Inheritance of the

(2) 2 Con 52, g, Tail, during the Life of the Ten.in T. ail, is1n (g) abeyance.

ﬂgbsgzt‘*ré?) Note Reader, The Office of an Interpreter is to make fuch

Tt 14620 Confirution, not only that one and the fame Author be not a-

’ gainft himfelf, butalfo that the Refolutions or Judgm. report-

ed in oneBook, be not by anyliteral Interp. expounded againft

any Refolut. or Judg. reported in any other, but that all (| 3

fieri poffit ) may fland together. So here the Tntent of Littleton

was not that the Grantee had but an Eftate for Life, and that

_his Eftate thould be abfolutely determined by the Death of

Ten. in Tail, but that it was not a Difcontinuasice, nor had

the Grantee any durable or fix’d Eftate but for the Life of the

Tenant in Tail, but that the Iffve after his Death mi ght at his

Pleafure determine it: And if the Grantee in fucli Cafe thall

, have bur an Eftate for Life of Ten.in Tail; then the Wife of

() 10 Co. 96.0. fuch Grantee fhall not be (h) endowed, againft which itis

2605, Plov adjudg’d in (7) 24 F. 3. 28.b. Alfoif the Eftatc of the Grintee

- Qo Cog6.a. fhould be abfolutely in Judgment of Law determined by the
 Fite, Domer 58 Death of Ten.in Tail, then the Iffue in Tail, aft. the Death, of -
Cammazo. T the Fath, could not have a Formedon againtt fuch Grantqai 1ﬁor ,
S e L R e
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altho’ the Demandant and the Tenant would admit the E-
flate which pafled by the Grant to continue, yer the Court,
- who ought to judge according to Law, and is not concluded
by the Admittanceof the Parties, of any Thing which judi-
cially appears to the contrary, ought ex officio in fuch Cafe to
abate the Writ. But it is agreed in 13 H.7. 10. pl.8. by all :
the Juftices, If Tenant in Tail of a (z) Rent grants it with (a) 36 A%y
Warranty, it is no Difcontinuance altho’ Affets defcend, but LT S
he may Diftrain ; but if he brings a (b) Formedon in the De- b 2 -
fcender he fhall be barred, ég E. 3. Formedon 7. acc. By i@ St
which itappears thatin fuch Cafe, the Grant of Ten.in Tail 4 ¥6.b 2 & g1
is determinable by his Death, by claim on the Land, or by {y" . gt
Adion: So when Tenant in Tail grants a Rent Reverfion, 20 H.7- gova
Common, @¢. in Fee, he hath an indefeafable Eftate during
the Life of Tenant in Tail (and that Littleton intends) and
after the Death of Tenant in Tail, itis defeafible at his E-
le&tion; for if he comes on the Land and Diftrains, or by
claim on the Land determines his Ele&ion, then on the Mat-
terit is void by the Death of Tenant in Tail, for otherwife
the Warranty in fuch Cafe would make a Difcontinuance: As
if’ Tenantin Tail be (¢) diffeifed, and releafes to the Diffeifor () Lit, e,
with Warranty, anddies, itisaDifcontinuance, becaufe the o Do L
Eftate on which the Warranty enures, continués after the bofica 85 b
Death of Tenant in Tail: Bat when Tenant in Tail of z
Rent, Reverfion, . grants it in Fee with Warranty, and
dies, now if the Iffue in Tail determines his Eleion to have
it void, itisabfolutely determined by his Death, and by con-
fequence the Warranty alfo: But if the Iffue brings a Forme-
don and determines his Ele&ion to make the Eftate to have
Continuvance, and not to be determined by the Death of Te-
nant in Tail, then the Eftate doth continue, and by confe-
quencethe Warranty doth remain, and if Affets defcend, the
Ifue fhall be barred, vide 19 E. 3. Brg 468. 24 E. 3. 28.Co. Tt 332, b
36 A[.8. 22 R. 2. Difeontinuance 50. 8 H. 4. o. 33 E.3. For-
medin 47. 48 E.3.23. 32 E. 3. Difcontinuance 2. 23 Af. 8.
16 H.7. 4.a. 21 H.7.40. 4. 38 H. 8. Br. Difcontinuance 35. for
this Matter : And there is no Difference between a Grant of
Tenant in Tail of a Rent, Advowfon, Common, Tithes,
@c. in Pofleflion, and a Grant of Tenantin Tail of a Rever-
fion or Remainder expeGant on an Eftate for Life: For altho' -
in the'firft Cafe, the Ilue may have his Fyrmedon prefently
by the Death of the Tenant in Tail, and in the other Cafe
not *till after the Death of the Tenant for Life, yer it is all
one;. for by the Death of the Tenant in Tail the Grant is
- not determined ’till Eleftion made by the Iffue in Tail, fox
after the Death of Tenant for Life he may bring a Formedon
if he will. : '
Note Reader, if you be defirous to know theReafon, why ?In‘
e
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“the Words of the A& of Wef. 2. cap. 1. de Donis condiciona-
“libus, that is to fay, (Non habeant illi quibns tencmentum S
Juerit datum fub cond’itiane, porefiatem alienandi tenementum fiz
“datum, quo'winus ad exitum illorum quibus tenementum fiv Suerit
dutum remaneat poft illorum obitum, vel ad Donatorem, ¢c. rex
- wertatwr.) fuch fundry Conftrudtions have been made: As'if
() Co.Lie.  Tenant inTail maKes a (z) Feoffment in Fee, itis a Difcon-
g b tinuance, and avoidable by Ation only: If Tenant in Tail
() Hob.4s.  of a Rent, or other (5) Thing which lies in Grant, grants
fwgig3im® irin Fee, itis no Difcontinuance, but is voidable by Claim
T or by Adion: If Tenant in Tail of Land Grantsa Rent out
. of ir, the Rent is abfolutely determined by his Death: If
() Antea 85.2, Tenantin Tail be (¢) diffeifed, and Releafes to his Diffeifor,
L 5o dor. | it 1s no Difcontinuance, but the Eftate is avoidable by Entry
Co-Lie 128D or Adtion of the Iffue of the Tenant in Tail: But if the Re-
leafe be with Warranty.it is a Difcontinuance, if the Iffue in
Tail be Heir to the Warranty: But if Tenant in Tail makes
a Leafe forthe Term of his own Life, or for Years, and Re>
€ co. i leafes to the Leflee and his Heirs, it isno (d) Difcontinuance,
333. br altho’ it be with Warranty: So if Tenant in Tail makes a
Leafe for Life, and afterwards grants the Reverfion in Fee,
it is no Difcontinuance of the Fee, unlefs it be execured in
- the Life of the Grantor. And all thefe (and many other)
different Conftru@ions have been made on the Wort%; afore-
faid, fel. Non Eabeunt illi quilus tenementum fe fuerit datums
Jub conditione, poteflatem alicnandi, &c. this is the Reafon
which is worthy of Obfervation; for the Judges have con-
firued the faid Words according to the Rule and Reafon of
(<) Anteans.a, the (¢) Common Law (which always is (gtimu: inlerpretund:
; modus : ) For at the Common Law, if a Bifhop, Abbot, ¢7c.
or Huafband feifed in the Right of his Wife, make a Feoff-
ment in Fee, it is by the Common Law a Difcontinuance,
and doth put the Succeflor, or the Wife to her A&ion, for
the Favour which the Law gives to an Eftate which pafles by
Livery and Seifin, becaufe it is publick and notorious, and
in ancient Times was the common and ufual Affurance of
g/rcoti.  the Land ; But if a () Bifhop, & or Hufband feifed of a
327 b Rent, or any Thing which lay in Grant, by Deed grants it
in Fee, itis no Difcontinuance, and yet it is not abfolutely
determined by the Death of the Bifhop, @. or Hufband,
(g) Co.1it. for the Succeffor, or the Wife, hath (¢) Ele&ion to deter-
327. b mine it and make it void, or by bringing of his Writ to
make it voidable, or by claim on the Land to make it void:
(5) Co. Lin  But if a (h) Bithop, @. or Hufband grants a Rent in Fee'
327.b. out of the Wives Land, or Bithoprick, it is abfolutely void
by the Death of the Bifhop, @' or of the Hufband : Alfo
if a Bifhop, or the Hufband'and Wife be diffeifed, and the’
Bifhop, or Hufband, releafes to the Diffeifor, it is no'Difcon-
tinuance; If theBiﬁmp‘, or Hufband makes a Leafe for Years,
and releafes to the Leflce, and his Heirs, it is not abfolutely
' determined
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*determined by the Death of the Bithop, or Hufband, but it

is void or voidable at the Election of the Succeflor, or of the

‘Wife. But if a Bifhop, or the Hufband, makes a Leafe for

Life, and afterwards grants the Reverfion in Fee, and the

Leffee for Life dies in the Life of the Bithop, or of the Huf-

band, it isa Difcontinuance ; otherwife if the Leffee furvives

the Bifhop, or the Hufband ; #ir bonus off quis ¢ Qui con 1 fultn

patrum, qui leges, jurague fervat, '

~And it was held by Poifbam‘, C. J. and divers other of the ,
Juftices, that the Stat. of 3z H. 8."cap. 36. hath () enforced ¢ a2 Co. Lt
the Cafe ; that the Eftate which paffes by the Fine thall not ™ *

be determined by the Death of the Tenant in Tail, for in-

afmuch as the Stat. hath provided, that Fines levied of any

Land, Tenement, or Hereditament entailed, @. in Poflef-

fion, Reverfion or Remainder, immediately after the Fine

engrofled, and Proclamations paft, thall be a Bar, &c. if the

Fine with Proclamation cannot bar the Eftate Tail, unlefs

the Eftate given by the Fine continues, the fame Statute

which provides, that the Fine with Proclamations thall be 1

Bar, provides alfo for all Things which are neceffary and in-

cident to the Perfe@tion and Confummation thereof: And uftice Wind-
therefore in 28 EL in a  Qwid juris clamat brought by Francis z;‘}‘@f}ff&; -
(%) Windham, thenoneof the Juftices of the Common Pleas, ¢ b) Gould. 4.
againft the Lady Grefham, in the Common Pleas, the Cafe 502 4
was_thus in Effe&; That the Lady Grefbum was Tenant Co. Lit. 318, 3
for Life of the Manor of Weff Bradenham in No‘rfolé, the Re-33%%
mainder to Richard Read in Tail, the Reverfion to Willian

Read in Fee. Richard Read levied a Fine of his Remainder

to Juftice Windham, and his Heirs, and before the engroffing

thereof (as oporset) Jultice Windham brought a " Quid juris cla~

mat againft the Lady Grefbem, who pleaded, ‘That. Richerd

Read the Conufor, at the Time of the Fine levied, had but

an Eftate in Tail in Remainder; and fhewed how; and

demanded Judgment if fhe fhould be compelled to attorn 3

upon which the Plaintiff demurred. And although before (c) 4. 7c.e5
'tge Statutes of Fines of (¢) 4 H.7. & 32 H. 8. it was a 355 & 36

d) 1 Rol. 247
(4) good Plea, as appears 37 f. 6. 33.b. 2 E. 2. Age 77. g.afmond“ls‘z%
2 E. 3.23. & 22 E, 3.18. yet it was adjudged, that now ‘
after the {aid Statutes which make the Fine (after the en-

grofling and Proclamations paft) a Bar of the Eftate Tail;()eg §Coi3g.2. by
although the szjd Juris clamat ought to be brought (¢) be- gy #3n b
fore the Engroffing, and by Confequence before the Eftate ’
Tail be barred; and that non conflat at the Time of the

Quid juris clamar brought,: that it fhall be a Fine at the

Common Law, ora Fine levied with Proclamations : Yet ({2 Co. Lir,

- it was adjudged that the fhould (f) attorn: AT NS

- See Reader, 17 E. 3.7.p/. 20. If an Alienation bemadein (g) 5% 3. 1 Rolls
Mortmain ;and 31 E. 3. Ancient Demefn 16.1f 2 Fine be levied (53 co. 1.
of a Reverfion of Land in (b)) Ancient Demefn, 36 H. 6. 24. 3t &

2l 19,
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1) Co. i #1 10. If an (4) Infant levies a Fine, 45 E. 3. 6. if a Fine
#y oo, belevied of a Reverfion of Land held in (b) Capite without
#3182 Licence, orasin our Cafe: if Tenant in Tail of a Rever-
fioni or Remainder, levies a Fine thereof, in all thefe Cafes,
and other like, the Tenant was not compellable to attorn,
becaufe the Eftate which paffed by the Fine was not lawful,
but either prohibited by the Common Law, or by fome Sta-
tute, and for the greater Part was voidable: But now the
Statutes have made 2 Fine levied by Tenant in Tail to be
lawful, and after the Engroflfing thereof, and Proclamations
paft, hath made the Eftate which paffes by the Fine unavoid-
“able: And in the faid Cafe two Points were refolved for
good Law. _ ,

1. That every Fine levied fhould be intended to be levied
with Proclamations according to the faid Statutes, for. it is
moft Beneficial for the Conufee; and all Fines being the ge=

“neral Affurance of the Land, are levied accordingly.
2. That the Statutes which make the Fine, atter the Enw
roffing thereof, and Proclamations paft, a Bar to the Eftate
Tail, gives all Things incident thereto ; and in as much as
o Lit. 3562, the Conufee cannot have a Quid juris clamat after the En-
CrEL 63 groffing, from thenceit follows, that he thall have it before:
And now the Statutes have altered the Realon of the Com«
mon Law, and given greater Force and Strength to a Fine
than it had before. For the Reafon of the Common Law
was, That the parlicular Tenant fhould never be compelled
to attorn to an unlawful, torcious, orvoidable Grant; which
Judgment, in the Cafe of Juftice Windbam, was. affirmed for
good Law by all the Judges in this Cafe... So it was refolv-
ed by all the Judges of England, and Barons of the Ex-
chequer, for the one Caufe or for the other, that the
Eftate which paffed by the Fine, as to the Eftate Tail,
was notlz abfolutely determined by the Death of the Tenant
in Tail. ‘ ' :
Popham 6. 2. It was refolved by all the Juftices and Barons of the
Dt ooy, Exchequer mullo contradicente, that althongh by the Death of
pall.in Ak, Tenant in Tail, a Right of Eftate Tail did defcend to the
‘51;, &g f5 Iffue, in as much as he died before all the Proclamations were
Fofteasia.  paft ; yet when the Proclamations pafs without any Claim
made by the Iffue in Tail on the Land, this Right which
" defcended to him is barred by the Statutes of 4 H.7. & 32 H.
8. For although the Fine without the Proclamations, nor
the Proclamations without the Fine, cannot Bar an fiﬂate
Tail ; and altho’after the Fine levied, and before all the Pro-
clamations be paft, a Right is defcended to the Iffue in Tail
. per formam doni, whichis paramount theFine, and thereisno
Fine with Proclamations levied after the Death of Ten?t ilﬂ '
‘ = Taily
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Tail, to bar thisRight fo defcended to the Iffue in Tail;
yet forafmuch as it is provided by the Statute of 32 H. 8.
€ That all Fines levied with Proclamations of any Lands,
¢ Tenements, or Hereditaments intailed to the Perfon fo
¢ levying the fame, or to any of his Anceftors in Poffeffion,
¢ Reverfion, Remainder, or in Ufe, fhall be  immediately
¢ afrer the Fine levied, ingroffed, and Proclamations made,
% adjudg’d a fufficient Bax againft the faid Perfons and their
¢ Heirs, claiming the fame only by Force of any fuch En-
¢ tail & And the Iffue in Tail, in this Cafe, claims as Heir
by Force of the faid Eftate Tail ;. therefore by the exprefs
Letter of the faid A& he is barred : With this agrees the
. Judgment in Smith and Stapleton’s Cafe, Plow. Com. 430.
- 3. It was refolv’d by Popham and Anderfon Chief Juftices,
and.all the other Juftices and Barons of the Exchequer but
three, that in this Cafe the Iffue in Tail being Heir and
rivy, could notby any Claim that he could make fave the
Right of the (4) Eftate Tail which defcended to him ; but(s)x Co. s6.bs
that after the Proclamations are paft, the Eftate Tail thould * Kol Rep. 34
. be barred by the Statutes of 4 H.7. & 32 #. 8, notwith-
ftanding any Claim that could be made by him; For it is
ena&ted by the Statute of 4 H. 7. That every Fine afier the
engroffing of it, and Proclamations had and made, [ball be &
final End, and conclude as well Privies as Strangers : And
“if no Savingi; or Exception had been after in the A&, the
Right of all as well Strangers as Privies had been bound
apd barred by this A&. And therewith agrees the Opinion
of five Juftices, (b) 19 H. 8. 2. feil. Fitz-Fames, Brudnel,g)é?ﬁi"'bé{
 Fitsherbert, Brook, and Moor.  Then if all the Exceptions 1. B rail s
and Savings in the A& do extend to Strangers. to the Fine, Dyer 3. pl. o
and not to Parties or Privies, from thence it will follow that s 2.~ °
the Heir, or other Privy, cannot by any Claim avoid the
Fine of his Anceftor. The firft Exception as to Feme Co-
verts, . doth not extend to this Cafe ; The fecond Saving by
exprefs Words extends to Strangers : The third Saving ex«
tends alfo to Strangers who are not Parties or Privies to the
Fine; for the Words are, And 4lfo faving to all other Per=
Jans all fuch Attion, Right, &c. as firft [ball grow, remain,
defeend, or come after the fuid Fine ingroffed, 8c. by Force of
any Gift in Tuil, &c. fothat it appears by thefe Words, (fz-
ving 10 all other Perfons, &c.) that he who thall take Benefit
of this Savix}i, ought to be #nother Perfon, and not Party
or Privy to the Fine : And therewith agrees the Opinion of ‘
the faid five Juftices in (¢) 19 H. 8. But if Tenant ingyy g o
Tail makes a Feoffnent, and the Feoffee levies a Fine with :
‘ ST 7 Proclamations,
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(a)Moor 301 (a)Proclamations, the Iffue in Tail after the Death of his Fa-

; ther, asit is there held, fhall have five Years within this
third Saving, for he is the firft to whom the Right doth."
accrue, and defcend after the Fine levied. But it Tenant

g) %)J};-ﬁm- inTail be () diffeifed, and the Diffeifor levies a Fine with
Jenk. Cenr. 254. Proclamations, and five Years pafs, and afterwards Tenant

»Brownl-230. i Tail dies, there the Iffue in Tail is barred, as it is there.
alfo held: For there, after the Fine levied, the Tenant in
Tail himfelf had Right, fo that the Iffue in Tail was not
the firft to whom the Right did accrue and defcend after the
Fine levied, but afier the Feoffment in Fee he himfelf
had not any Right: And with this Diverfity agrees the
Opinion in Stowel’s Cafe in Plowden’s Commentaries 3 but in.
none of thofe Cafes the Iffue was Privy, but a Stranger to
him who levied the Fine. Alfo the Stat.of 32 H. 8. which
is but an Explanation and Interpretation of the A& of 4 H.7.
(as appears by the Preamble thereof ) expounds the faid A&
in fuch Manner, that is tofay, < That all Fines levied with
“ Proclamations according to the Stat. of 4 F. 7. of any
¢ Lands, @ in any wife entailed to the Perfon fo levying
¢ the fame Fine, or to any of his Anceftors, thall be imme-
¢ ‘diately after the fame Fine levied, ingrofled, and Procla-
“ mation made, adjudged a fufficient bar, @¢.” And in all
this A& there is no Saving for the Iffue in Tail. Ergo,after
the Proclamations paft, by the exprefs Provifion of this Stat.
the Hfluein Tailisbarred, and no Power is left him to make
Claim, for the Intent of the A& was (asappears by the Pre-
amble) to bar him by the Fine, and therefore it was never
intended to fave his Right : But againft this it was obje&-
ed, that altho’ theLetter of the faid Adts, and chicfly of the
A&of 32 H.8. were againft the Iffue in Tail in this Cafe

et he might make his Claim by the Equity and Intent an

eaning of the faid Ads; for otherwife, to what Purpofe
fhould the Proclamations be made, unlefs thofe who had
lawful Agtion, Entry, or Claim, might purfue it, for Pro-

- clamations are made to this End and Purpofe, and the ma-
king of them with fuch Solemnity as they are made would
be utterly vain, if the Iffue in Tail after the Death of his
Father might not pur{ue his A&ion, Entry, or Claim be-
fore all the Proclamhations incur? For the A& of 32 H.8, -
doth not bar any Stranger, but him who levies the Fine,
aiid the Iffue of his Body. .And therefore if the Iffue after
the Death of his Father cannot purfue his Adion, Entry, or

.~ Claim, before the Proclamations incur, the Proclamations on
fuch Fine will be utterly idle and vain, T
. To which it was anfwer’d, That the. A& of 32 H. 8. being
an A& which explains and expounds the A& of 4 H. 7.-as
to the Fine by the Tenant in Tail fhould not be mlx:mf%t by an&r

- : ‘ raine
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firained Conftru@ion againft the Letter, for then it would
be requifite to have another new A& ‘to make an Expla-
nation and Expofition on thie Explanation and Expofition
which was made by the lormer A&, and foin infinitum,
2. It appears by the Statute of 4 H. 7. the laft Claufe, that
every Perfon hath Liberty to purfue a Fine according to the
faid A&, [cil. with Proclamations in four feveral Terms
after the Fine engroffed, or without Proclamations, for fo
was the Ufe (‘¢ ) before the faid A&; and therefore the A& (a) Co. Lig
of (b) 32 H. 8. which explains the faid A& of 4 H.7.0f 2o .
Neceflity doth preferibe that Proclamation ifhall be made )',ff'c“f,‘,"}c’,‘_,.
according to the A& of 4 H.7. to diftinguith it from a Fine I Leon. 22
at the Common Law, which was not 2 Bar to the Eﬂate;ngﬁ:xﬁ’ﬁg} ‘
in Tail, and not to enable the Iffue to make a Claim. For a6 1 And.
as it hath been faid, it would be againft the Intention of 3&.},’1{:.'355;’.2%
the A& exprefled in the Preamble, and againft the exprefs 37 & Bt
Purview of the Body of the A& ; fo that it was marerial ;"Co. sra
that the Fine fhould be levied with Proclamations, other- §f°1;- B8 7Co.
wife it would not be levied according to the Statute of 4 H. 1. b. " Cor
7. ?r}]iSCh was interpreted and expounded by the faid A& of 75 ‘
2 L1, 0.
? 3. It would be greatly inconvenient, that when Tenant in
Tail levies a Fine of a Reverfion or Remainder, . ex-
pectant on an Eftate for Life, or on a Bargain and Sale on
a valuable Confideration, or for the Advancement of his
Children, or for the Payment of his Debts, @c. and dies
before Proclamations pafs'd, thar all this fhould be avoided
by the Claim of the Heir in Tail, when the Conufee could
not have better Affurance, cither by common Recovery fgin
as much as he was not Tenant to the Pracipe) or otherwife,
- It is prov’d by divers Judgmentsand Refolutions given
bcgirc this Time, that the Iffic in Tail in fuch Cafe fhall
not make Claim to fave the Efate Tail, but that after Pron - °
clamations had, it fhall be barred, Paz_;fb. 28 Eliz. Rot. 13,
Edward Lord (c) Zouch brought a Formedon in the De;(%Néoors'zsn:
Jtender of the Moiety of a_Manor, €c. againft Bampfield. ; Leon. 55
who pleaded in Bar, that Yobn, Great-Grandfather of the Llous 33- 351
Demandant, levied a Fine fur conufuns de droit come £60, 8C., Winch, a3,
with Proclamations of the faid Moiety, Pafch. 30 H, 8. Hob 333 Savgg
which was by the fame Fine granted and rendred to the faid 3 Leon'.ix}. :
Jobn and his Heirs, whofe Eftate the Tenant had ; The De. Teos. Moy,
mandant replied, and faid, That at the Time of the Fine o
levied, and at all Times after’ (and thew’d how) the faid
Rich. Bampfield now Tenant, was feifed of the Land in De.
mand in his Demefi as of Fee : And on folemn Argument
it was agreed by Anderfon, Periam, Windbam and Rbodes
%ﬂﬁiccs, ‘T'hat the Demandant being Heir in Tail againft fuch
ine levied by his Anceftor, whofe Heir he is, was eftopped to
aver his Seifin and Continuance thereof in a Stranger at the
Time of the faid Fine levied, nor to aver, Quod partes finis

nibi) habuer’ : And in the fame Cafe the Juftices did confider,
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if before the Statutes of 4 H. 7. & 32 H. 8. fuch Averments
were allowable inLaw. And it feems by the better Opinion:
of the Books, that before the Stat.of 4 H.7.& 32 H. 8. that
the lfue in Tail was not admitred to fuch Averments againft
2 Fine levied by his Anceftor. And this appears by the Stat.
of () 27 E.1.cap. 1. de Finibus levatis, which recites, Quid
per aliquod tempus prateritum, &c: partes finium, & carwn par-
tinm haredes (contra leges & confuctudines Regni noffri antiguius
‘ufitar ) [uper bujufmodi finibus adnullandis & evacuandis, ad-
mittebantur proponere quod ante finem levatum @ tempore le-
wationis ejufdem, & poffen petentes feu querentes aut corum an-
teceffores de tenementis in finibus content’, aut de aliqua parte
earyndew femper fuer’ [eifti, & fic fines bujufmod; rite levatos
der Jurat parric falfe, fubordinate, & “malicisfe procwrat’

-~ multoliens evacuabant ¢ adnibillabant, € bac minus gufles

Statuimus_quod diﬁce‘e:rceptiqnm Jeu refponfiones, wel inquifrio-
mes pairia fuper bujufmodi exceptiontbus  feu” vefponfonibys,
nullo modo contra bugufmodi recognitiones & fincs de catero ad-

~ wattantwr. But againft this, three Exceptions were made.

- 1. That it is provided by the Stat. de Donis Conditzonalibus,
quod (as to the Mlue in Tail) finis 1pfo jure fit nallvs. ~°

‘2. That the faid A& of 27 E. 1. doth not extend to Heirs
in Tail, but only ro Heirs in FeeSimple, as dicitur arguendo
in 8 H. 4. 7. for the Iflues in Tail are not bound by Fines, ox
ainyﬁother Record which enures by Way of Eftoppel or Con-
chufion. ' '

. The faid A& of 27 F. 1. {peaks de finibus rite levatis,
ancgl; a Fine is not faid rite levatus, when there wants Seifin
in the onePart or the other, fo that partes finis nibil habue+
runt ; and fo hath the faid A& by the Judges inancient times

€@ > Inft. 517 been interpreted, as appears by the Book in 46 E. 3. ¥4. (b)

x gones 458.
)1 Leon. 78
Poftea 8. 2.
fd}_ Br. Fines,
EVICS 74e
Poltea8g. bi -

2l 20. where in a (¢) Formedon in the Defeender the Tenant
pleaded a Fine with Warranty in Bar, the Demandant re-
lied,'&und partes finis nibil babucrynt.  And (d) 13 Af. 8. it is
aid, that it hath been adjudged a good Plea for the Tilue in
Tail againt a Fine on Grant and Render of his Father, to

- alledge the Continuance in his Father, and that he died

Y Sav.88.
oftea g1.b.

feifed, and that he entred as Son and Heir. And Br. rit.
Fines 109. a{e) Fine levied with Proclamation by Tenant in
Tail may beavoided by the Hluc, .[F partes finis nibil habuc-
- runt, for the Statute is intended de finibus rite levatis ; and
therefore the Iflue in Tail may plead quod paries finis nibil
habuerunt, for then it is but a Fine by Conclufion/between

€f ) Pofica 8o.b. the Parties : And in () 13 E. 3. Replic’ 62.and ¥7 E. 3. 53.

fome . held that a Five is not rite levatrs, when partes finis
nibil babucrunt, for Seifin in onc of the Parties is of the Ef-
fence of a Fine rightfully levied.
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As to the firft Obje&tion, it was anfwer'd, That the Stat.
de Donis Conditionalibus was made 13°E. 1. and the Stat. Je
Finibus was made 27 E. 1. in which the Iffue in Tail is not
excepted. E7go, he fhall be bound by the latter A&, and
therewith agrees a good Opinion in8. H 4.3.

Asto (4) the 2d Objeét. altho’ the Iffue'in Tail was not () cr, Cor. 524,
barred by any Fine by his Anceftor before the Stat of 4 H. 7.533, 1 lones 453

yetas it hath been faid, he was oufted to aver in fuch Cafe, ix(ég}é?i: =

iuad partes finis nibil habuerunt, and being Privy and Heir to
i who levied the Fine, was by the Stat.ot 27 E. 1. éftop-
ped and concluded to annihilate the Fine of his Anceftor by
fuch Plea ; and altho’ it is provided by the Stat. de Donis
Conditionslibus, Quod finis ipfo jure fit nullys, that is to fay,
to bar the Right of the Iffue in Tail, yet it is an Eftoppel to
him to fay, Quod partes finis nihil babuerunt. And therefore

the Cafe is remarkable in 33 E. 3. Effop. 280. (b) where the (4) 1 Leon. 83,

Cafe in Effect was ; Grandfather, Father and Son, the Son
brought a Formedon of a Gift in Tail made to the Grand-
father, the Tenant vouched to Warranty one 7. as Coufin
and Heir of E. within Age, and prayed that the Parol might
demur; the Demandant faid, that the Vouchee nor any of
his Anceftors, €7c. were{eifed after the Seifin of his Grand-
father, of which Seifin, @. The Tenant faid, that the Grand-
father of the Demandant levied a Fine of the faid Tenements
in Demand to E. and demanded Judgm. if againft the Fine
‘levied by his Grandf. whofe Heir he is, he fhould to fuch A-
- verment be receiv’d : The Demandant faid that the Stat. /.
De donis conditionalibus, voided the Fine levied by the Ance-
florin Tail ; and yet by Judgm. of the Court he was oufted of
the faid Averm. for thére it is faid that the Stat. voided the
Fine as to bar the Heir in Tail of A&ion, neverthelefs the
Fine remained in Force to reftrain the Heir in tail from aver-
ring a thing contrary to the Fine as well as the Heir in Fee-fim-

ple ;and therewithagrees 22 £. 3.17.& () 33 H. 6. 18.4.b. by (.

pel 534

Ti-z. Eftops.

Yelverton and others: : T s o

Asto the 3d Obje&t. a Fine may be faid rite lrvatas, altho’
partes finis nibil habuer’ for rite levat’ is as much as to fay within
the Intention of the faid Act,as duly levied,thatis to fay,in due
Form of Law : For the famie A& doth ouft the Parties of fuch
Averment, and therefore rite lrvatus ought to be fo expound~
" ed ; and a Fine may be faid levied in due Form of Law, al-

. tho’ it be a Fine merely by Conclufion: And as to the faid

Cafe in (d) 46 E. 3. itought to be intended of 4 Fine levied (d) 45 5d. .

by a collateral Anceftor, from whom the Demandant did
mot claim the Land, and then the Averment is ﬁood for
hares dicitur 4d bareditate, vide 19 H.8. 6.b. by Ing e’ﬁ'elg and
others; and 38 E. 3. 10. 36 H. 6. Vitw §b’. ‘And in thg faid

A% ig 1 Bid earut) partinty bereler; Which i t0 be idtepged

14. be Ann
1 Leon. 78.

Poftca 8. be

rea 3l
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of fuch an Heir as claims the Inheritance from the Anceftor
who levied the Fine : Asif in a Formedon of 2 Gift made to
the Demandant’s Father, the Tenant pleads the Fine of the
Demandant’s Grandfather with Warranty, &’c. the Deman-
dant may plead, Q%md partes finis nibil babuerunt, but that
fuch 2 one was feifed and gave to his Father in Tail: Soin
an Affife, if the Fine of the Demandant’s Father be pleaded
whofe Heir he is, it is a good Plea to fay, Quod partes finis
, hihil habuerunt, but that he himfelf was feifed at the Time,
" () Anea8o.a. &c. and therewith agrees (2) 33 H. 6.18. (b) 13 A[. 8. (¢)
(b preeadl > 13 F. 3. Replic. 62. 22 E. 3. 17. (4) 17 E. 3. And a5 to the
L€ ameadg. b, fa1d Book in 13 Af, 8, it was affirmed for good Law ; for
17 £d. 3. 53 there is a Difference when Tenant in Tail levies a Fine fur
‘ conufans de droit come cco, &c. and when he accepts fuch a
Finc, and makes a Grant and Render, for againft a Fine le-
yied by Tenantin Tail fur conufuns de droit come ceo, &c. his
Heir cannot aver Continuance, @v. in his Anceftor, for that
would be contrary to the Fine, which is reftrained by the
Statute de Fintbus, as Fairfax, Littleton, and Brian held in
12 E. 4.15.4. 8 H.4.8. & 9. And fo Shard{aid in the fame
‘ Book of 13 Af. 8. But when Tenant in Tail accepts a Fine,
* feJPlowdz7.band (e) grants and renders the Land by the fame Fine,
. (which is bur Executory) there, if no Exccution be fued in
the Life of the Tenant in Tail, his Ifiue may aver Conti-
nuance of Pofleflion, ¢&c. in his i“ather, for that well ftands
with the Fine, for the Acceptance of the Fine fur com:[[an:
de drait come ceo, &c. which prefuppofeth a Gift precedent,
doth not alter the Fftate, and the Grant and Render, un-
til it be executed, doth mot deveft any Eftate out of the Te-
nant in Tail, and by Confequence, he continues Tenant in
Tail, and therewith agree 41 E. 3. 14. 42 E. .9 8 Af. 33
11 H, 4.85.4. And fo and according to this Enfference; was'
it ad quged M. 3 & 4 Eliz. in the Com, Pleas, Ros. ugig.
Lonitby’s £afey Conifby’s Cafe, where the principal Cafe was fuch ; (f)) Pal-
Elia. © % mer and Mary his Wife feifed for the Life of the Wife s in_
(4 Benl. inKel. her Right, the Remainder to Elizabeth Conifby in Tail, the
1 Ath. 13 Dyer Remaind. to the faid Eliz. in Fee ; Palmer and Mary his Wife.
2t ol et levied a Fine fur conufans droit come ceo, &c. to the faid Eliza-
e beth with Proclamations, who rantecf and rendred a Rent
of 271 104 to the Conufors, for the Term of their Lives,
with Claufe'of .Diftrefs ; and afterwards Elizabeth died, and
the Land c{éﬁz_c,pded to Henry Conifby, her Son and Heir in
Tail, wholeafed the Land to one Purker for Years ; and af-
terwards Mary died ; Palmer difirained for the Rent, and
he brought'a Replevin : And in that Cafe twq Points were,
refolv’dand adjudgd. ‘ L
1. That againft fuch Fine accepted by Tenant in Tail,
the Iffue might gver Continuance of Seifin by Force of Tghcf
I
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Tail, and the Iffue in Tail is not eflopped by the Admit:
tance and Acceptance of his Anceftor.
2. That the Grant and Render of the Rent was not within
the Statute of 4 H. 7. or 32 H. 8. becaufe the Fine was not
levied of the Land () itfelf, which was entailed but of 4 () plowd.
Rent newly created out of the Land : But iri the faid Cafe#3s-2.b. Car
of the Lord Zouch, it was refolv’d by all the Judges of the " *” 7°*
Common Pleas, thatthe Statutes of 4 H.7. & 32 H. 8. ex- ‘
tended to Fines levied by Conclufion,and thould bind the (5) ¢4 cr. Bz
Efiate Tail, altho’ partes finis nihil habucrunt 5 As if Tenanc6io- 1 Jones 13
in Tail makes a Feoffment in Fee, or be (¢) diffeifed, and (<JPlowd. 434,
afterwards levies a_Fine with Proclamations to a Stranger, :
it fhall bind. the Eftate Tail, and the Iffues in Tail are
barred for ever. ' And it is to be cbferv’d, that the Statute
of 32 H. 8. faith, AllFines levied of any Lands, Tenements,
or Hereditaments, in any wife entailed 1o the Perfon fo levying
the fame, or to any of bis Ancefiors, &c. and the Land is -
entailed to the Perfon who levied the Fine, altho’ he was,
not feifed thereof at the Time. And in the Statute of
4 H. 7. (which is expounded by the A& of 32 H. 8.) is a
Saving to every Perfon or Perfons not Party or Privy 1o the [2id
Fine, their Exception, quod partes finis nibil babierunt 5 and
the Iffue in Tail is Privy, forhe claims as Heir and by De- .
fcent, Ergo he fhould not have fuch (d) Averment. And (41 Toes3s.
afterwards, fi7l. M.29 & 30 Eliz. Judgment was given ac. ArehersCaleds
cordingly, feil. that the Demandant thould be barred ; which
Cafe I have reported more at large, becaufe it is remarkable,
and the firft Judgment which was given in thé faid Point
on thefaid Statutes. And it was faid, that the faid Judg=
ment did rule the Point now in Debate, for thereby it ap+
pears, If Tenant in Tail be diffeifed, and levies a Fine and,
dies before all the Proclamations are paft, altho’ the Iffue
enters into the Land, yet after the Proclamations are made
~ he fhall bebarred, for he cannot fay, quod partes finis nihil
o babuerunt ; And it was faid, if in Cafe when Tenant in Thail
hath nothing at the Time of the Fine levied, that the Iffue
fhall be barred by the faid Statutes, # fortiori, when Tenant
in Tail at the Time of the Fine levied is {eifed of an Eftaté
Tail (be it in Poffeffion, Reverfion or Remainder) which
~ may in Truth (and not by Conclufion only) pafs by the faid ~ . = = .
Fine, theIffue {hall be barred by thefaid Statutes: (e) 9C. 141 an
Alfoin ann. 20 Eliz.in the Cafe of one(e) Archer, inthe fl]"gw?fg B
Common Pleas, it was refolv’d by Sir Fames Dyer, Manwood, 39, 40, 85 CZ:
Mounfon and Mead, that where Lands were given to the§ar 435 R
Grandfather and his Wife in fpecial Tail, the Grandfather Winch. 110,
died, the Father diffeifed the Grindmother, and levied a{)i55% 5%

Car: 435,

Fine with Proclamations ; the Grandmother died, the Fa- Cr, Jac: 91,
ther died, that theSon (f ) was barred ; and yet the Father & %1 bans s1an

at the Timeofthe Fine levied had buta Poflibility (the Grand= Hob. 258, 333,
mother living) to the Eftate Tail, Yetthe Judges did expound Moos aca.
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the Stat, of 32 H, 8. (being an A& of Explanation) according

to the Letter, feil. that forafmuch as the Land was entailed

to his Anceftor, altho’ his Anceftor was alive ; fo that no

Eftate or Right was defcended to him which he could pafs or

_ . extingpifl, yet becaufe the Statute faith, intailed to the Perfon

() Aveas £ o lewping or 10 any of his Anceffors in the (2) Disjun&@ive, it
e was hélcig that the Fine with Proclamations did bar the Right,
which after the Fine fhould defcend to him, not only as to

himfelf, buras to all the Heirs in Tail; pari ratione it was

faid that in the Cafe in Queftion, forafmuch as it is provi-

ded, That after the Proclamations pafs’d, the Eftate Tail

thall be barred without any Saving for the Iffue ; the Iffue

thould be barred notwithftanding any Claim by him, accord-

ing to the Letterand Purview of the faid A&. Andon thefe

tivo Cafes of the Lord Zouch and Archer, it follows, That if

€49 Mo, 146, 147 the (0) Grandfather be Tenant in Tail, and the Father in
Avtea 52012 his Lite having nothing in the Land, levies a Fine with

1 Jones 34. Hob. . , .
;;]x‘,;s;ﬁér, Car Proclamations, and afrerwards the Grandfather dies, and af-

4354 terwards the Father dies ; That this Fine fhall bind the Son,
which, as was faid, wasa fironger Cafe than the Cafe now in
Queltion.

In Mick. 23 & 24 Eliz. in the Com. Pleas, the Cafe was
fuch 5 Sit George Blunt was Tenant in Tail of divers Manors
in the Counties of Salup and Stafford, and had Iffue a
Daughter, who was marricd to one Purflowe : And afterwards
in Eafler and Trinity Term, 23 Ehz. Sir George levied a
. Fine of' the faid Manors to one Lacon of Worcefter[bire, and
Purflows %% died in Augyft following. Purflowe and his Wife brought
e 23& 24 v . e .
Rege Elize a Formedon, and pending the Plea Proclamations paffed ; it
Ce) 1 Jones as, Was agreed by the whole Court, that the Tenant fhould
(a) Cs. %l 303 plead the Fine and () Proclamations which paffed pendin
the' Writ, and bar the Demandant ; and yet in the faid Cafe
a Right of Intail defcended to the Wife of Purflowe, and
- prefently they fued their Formedon in le Defeender, which
was all they ¢ould do; for the Fine is the Conveyance which
pafles the Fflate, and the Proclamations are but 2 thort Re-
petirion of the Fine, and arc by the Start. of 32 H. 8. only
added (as hath been faid) to declare that it isa Fine levied ac-
cording to the, Stat. of 4 F.7. which bars the Eftate Tail, and
(3 Anrea 8.2, Ot a Fine at the (¢) Com. Law: Ex hoc four Things are
Colie 2023 ¢ be obferv’d :
: . 1. That tho’after the Fine levied, a Right of Intail defcend-
_ ed to the Wife of Pur/lowe, yet after the Proclamations paft,
(/) ¢r kL st5 the Right which defcended is barred by Force of the (f) Fine.
~ 2. That although a Formedon be brought and purfied, yet.
when after the Proclamations pafs, the Fine is a Bar ; and
what Reafon thould there be that the Ilue thould be more
barred of his Right which defcends to him, and of his right-
tul A¢tion which he bath purfued for the f{ec’ry of his Right,
2 than
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~ than the Iffue thopld be barred in the Cafe in Queft, after the
Proclamat. pafs'd, notwithftand. his Entry or Claim in pais,
3, That when Tenant in Tail levies a Fine and dies be-
fore Proclamations, the Iffue in Tail is not within any of the
Savings of 4 H. 7. for if he thould be, then the bringing of
his Formedon before all are pafled, and the purfuing of it
would avoid the Bar which the Statute would make after the
Proclamations paft. . . ‘ o
4. That in-fuch Cafe the Proclamations ferve to no Pur-
pofe, but only to diftinguifh that it is a Fine levied accord-
ing to the Statute of 4 A.7, For altho’ the Iffue having No-
. tice by the Proclamations, brings his Formedon accordingly,
yet it fhall not avail him, : S . -
Trin. 4 Eliz. a Cafe was in the Common Pleas, (as Benlow (o)1 Andert 48
Serj. at Law zeports) to this Effedt; (¢) Tenant in Tail dif- )72 2And .
continues in Fee, and diffeifes the Difcontinuee, and levies a N. Benl. 122,
Fine fur conufans de droit come ceo with Proclamations to -a ;3% O Benl.
‘Stranger, and takes an Eftate by Render in the fame Fine ; Bend. in Kelw. .
and the Difcontinuee, before all the Proclamations paft, en-2i%% uven 75
ters, and claims the Land, and avoids the Eftate which paf- 1 Brownl 139,
fed by theFine, and afterwards Proclamations pafled, Te- :
nant in Tail continues his Poffeffion and dies feifed within
the Year after the Entry and Claim ; The Queftion was, if
the Heir in Tail be () remitted, or if the Entry of the ¢y) poor gy
Difcontinuee were lawful 2 And the unanimous Opinion of e :
the Juftices was, That the Heir in Tail was not remitted, -
but that he was barred by the Stat. of 32 H, 8. altho’ the Eftate
which paffed by the Fine was utterly avoided before the Pro-
clamations paffed. By which it appears, that altho’ the Eftate
which paffes by the Fine be utterly defeated before the Procl.
yet when after the Proclamations pafs, the Eftate Tail fhall be
barred. And fo the Doubt which was conceived in the K’s
Bench, M. 38 & 39 Eliz. in ‘an Ejeltione firme, between (¢) (e) Poph. 61
HarvyPl. and Facy Def. on a Demife made by Robert Bret> Anderh ropl
Efq; of Land in Northpedderion, where the fame Point was in
Queftion, and not adjudg’d ; for the faid Robert Bret and
Artbur Acclam Efq; who was the Def. Leffor did agree, and
Bret, who claimed by the Fine, had good Part of the Inhe-
ritance, was well refclv’d,
5. It was refolv’d, That altho’ the Iffue in Tail be beyond
the Sea, yet forafmuch as he is Privy and out of all the Sa-
vings of theStat. of 4 H. 7. heis bound, altho’ he be beyond
the Sea, in the fame Manner asif the Iffue in Tail was with-
in Age, or under Coverture, or Non compos mentis, or in
Prifon ; -and this was agreed by all the Juftices nullo
contra dicente 3 Ex hoc f[rquitur, that the Entry or Claim
of the Iffue in Tail, before all the Proclamations are paft,
is not material, for if the Entry o Claim of the Iffue
‘ : in



| The Cafe of FINES.  ParTIII.
in Tail would be of any Force, then it would be hard to
bind them for Want of Claim, who have not Power or I~
telligenge to make an Entry or Claim, and their Non-claim
was not prejudicial to them by the Rule and Reafon of
the Common Law: And if the Infancy, Coverture, Noz
J2na memorie, or Imprifonment of the Heir in Tail, in fuch

Cafe fhould give him Power to avoid the Fine, in that Cafe

{2) Antca 88.b.
Lo gyrecatib

1o Man would beaflured of Lands conveyed to him by Fine. -
.. Note, Reader, There was never any Judgment or Refolu-
tion of any Court againft the third Point refolv’d in this’
Cafe ; but the Opinion of Counfellors arguendo in Smith
and Stapleton’s Cafe, Plow. Comm. 430, And the Opinion
of Brook, tit. Affurance 6. and Fines 100. (4) But thofe Opi-.
nions are not only contrary to the faid Judgments and Re-
folutions of the Courts aforefaid, but would introduce great

- Inconvenience in 'weakeni;lllg of the general Aflurance of*

Lands : And obferve well

thefe Points now refolvd, and
the faid former Judgments and Refolutions cited in this
Cafe, for as 1 conceive they are grouhded' on profound and
pregnant Reafon, tending to the Repofe and Quiet of infi-
nite Inheritances. ' ' T

Caluum



Cafuum iftius Libri feries: Continen’

in qua Cur’af, & quando recordat’ fuer, &
m quo Folio Libri incipiunt.

, ' ~ Page

Theé/l?rquefs of Winchefter’s Trinit. 25 Eliz. in Bancs Regis. g:‘
. Cafe. :
Cuppledike’s Cafe Pafch. 44 Eliz. in the Court of Wards 5
Heydon’s Cafe Pafcha 26 Eliz. in Scaccario %
Dowty’s Cafe Trinitat. 26 Eliz. in Scaccario 9
Sir V‘;illiam Harbert's Cafe ~ Mich. 26 & 27 Eliz. in Scaccar. 1t
Borafton’s Cafe Hill. 29 Eliz. in Banco Reg. 19
Walker’s Cafe Hhll. 29 Eliz, in Banco Reg. 22
Butler and Baker’s Caf Mich. 33 & 34 EL in BancoReg. 25
Rarcliff’s Cafe ‘ Hill. 34 Eliz.1n Banco Reg. 37
Boyton’s Cafe Mich. 34, @ 35 El in Banco Reg. 47
Sir George Brown’s Cafe Hill. 36 Eliz.’in Com. Banco 50
Rigeway’s Cafe ;;[cbae 36 Eliz.in Banco Reg. 52
Lincoln College Cafe ich. 37 &' 38 El.in Com. Banco 58
Pennant’s Cafe Trinit, 38 Eliz. in Banco Reg. 64
Wefiby’s Cafe Mich, 39 & 40 Eljz. in Ban. Reg. 7%
Cafe of the Dean and Chapter Mich. 40 @ 41 Eliz. Reg. 73
of Norwich '

Fermor’s Cafe Hill. 40 Eliz. in Cancell. 77
Twine’s Cafe Pafche 44 Eliz.in Cam. flel]. 8o
The Cafe of Fines Pafcha 44 Eliz. Regina - 8
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