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The Seventh ,PAR:r of the

REPO RTS
Sir Edward Cofe Kt.

Chief Juftice of the CoMmox PLEAs.|
OF

Divers Refolutions and Judgments given upon
folemn Arguments, and with great Deliberation|

" and Conference of the Reverend Judges and Sa-
ges of the Law, of Cafes in Law which were
never refolved or adjudged before: And the Rea-
{ons and Caufes of the {aid Refolutions and Judg-
ments: Publifhi’d in the fixth Year of the moft
High and moft Illuftrious ;AM E § King of
England, France and Ireland, and of Scotland the
424. the Fountain of all Preryand Jusrics,
and the Lxre of the L aw. '

With Rezrzrences to all the BOOKS of the
COMMON LAW, as well Antient as Modern.

Frequentibus_argumentis & collationibus latens veritas aperitur, cun
‘ Jub eifdem verbis fape lateat multiplex intellelug.

"\ |Veritas fapins agitatn magis Jplendefcit in Tucem.
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| In the SAVOT:
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Deo, Patrie, Tibu

Exte Commenta-
riorum five Re-
lationum mea-

rum parti vix extremam

manum addideram (Lec~

tor candide) cum, qua
fingulos exercuit Anglia
Judices, oborta eft con~
troverfia, cujus certe fi-
milis nunquam fuit ante
hunc diem in aula Weft.
agitata: Unde etiam,
dum eorum qua audie-
ram recens admodum
memoria fuit, ea praci-
pue (prout mos eft fem-

perqueapud mefuit) qua

fummarie ex omnibus
difputationibus atque ar-
gumentis, plurimum pon-
deris ac momenti, five
authoritates five rationes
ad folvendam queftio-
nem annotaffem, in pro-

Reader) made an

End of the fixth
Part of my Commenta-
ries or Reports, but
the greateft Cafe that
ever was argued in the
Hzll of Weftminfter
began to come in Que-
Son, and afterwards
was argued by all the
Fudges  of England.’
This great Cafe ( for
that Memory is infida
& labilis) wwbhile the
Matter was recent and
frefb in- Mind, and al-
moft et [ounding in
the Ear, I fet down
in Writing, out of my
ShortObfervationswbich
I bad taken of the Ef-
fett of every Argument,
(as my Manuer is,

I Had no fooner (good

A 2 and



To the READER.

and ezer hath been) a
Sfummary "Memorial of
the principal Aurhori-
ties and Reafons of the
Refolutions of that Cé%?,
for my ezon pricate So-
lace and Inftruttion. I
never thought to haze

publifbed the [ame, for
that it was 1ot fke to -

gize any Direition in
like Cafes that mieht
bappen, (the chicf ft
Bid f publifling Re-
ports) 7t is of its owp
Nature [0 like. the
Pharix, gnd fo fingt-
dar and rare in’ dcci-
dent, as the Union of
tepo famous and anci-
ent Kingdoms in Li-
geance and Obedience

under one gredar ond

mighty Monarch. Now
when I bad ended it
for my pricare Ufe, I

wmas by Commandment

t0 begin again (o Mar-
ter of no fwall La-
Lour. and Difficulsy) for
the Publick,” For cer-
tainy, that fuccintt
Metbed and Collettion
 that will ferve for the
prizate  Memorial or
Reperrory, efpecially of
bim thar knew and

4

prium folamen meum &
juvamen (infida enim eft
labilifque memoria) pri-
vatim literis mandavi,
Nunquam autem ifta
quovifmodo in publicum
proditura putavi, quia
(quo_;ig,rimum arbitror &

-pratipuum quod ex Re-

Jationibus edendis perci-
pi poteft emolumentum)
non verifimile eft hunc
cafum de aliis in judican-
docoguitionem informa-
turum: Nam duo nobi-
litima fimul &. antiguif~
{ima’regna, in unam con-
flari monarchiam, 1no,
in weifque forertifimo
rege invictiffimoque mo-
narcha” dominante, -Hoe
ufl1 infrequens, imo ficut

ipfe’ Pheenix unicum &

individuum eft in fpecie;
cum quo comparari po-
teft focium habens pemi-
nem. Tum demum cum
tantum,quantummei fo-
lius caufa "apud memet
arinotare volui, perfecif~
fem, mandatum mihi fuit,
ut de novo (quod non
minimi fudoris erat ‘&
difficultatis) in ufym eti-
am publicum, reco]lige=
rem: Nam certe fucs
cincta ifta & compepdio-
I RN



“To the READ E R:.

Ntm m ﬂﬁaz}u{zcz:ﬂﬁmﬂhy faozqwfﬁﬁrﬂr.

" Nec pi;ﬁvqu'idemgéﬁf%

mo invidum’iftuin & ma-

ledicum, qui, quo’ fufius
venena fua evomeret, i
bellum quendaim, nefcio
an rudem an-inconcin*
num magis {ub titulo &
nomine Pricker ini lucem
protulit, dicatum' Opti-
mo meo Domino & Soce-
ro Comiti--Exceftr. &
infcriptuth, - Memoriale
Stve mandatam Furato-
vum in Affifts apud ci-
vitatem Novdovicam, 4
die Augufti, 1 606. quem
fane conteftor non {olum
me omnine infciente fu-
iffe divulgatum; fed (o-
miffis etiani ipfis potiffi-
mis) ‘ne ufiam quidem
fententiolam eo fenfu &
fignificatione; prout di¢ta
erat, - fuiflé: enarratam,
Jam vero fi cataftrophen
expectes, ecce (dum per-
petuum in me dedecus &
infamiam inurere cona-

tus eft) quam falfum ejus

eum habuit expectatio?
Primoenim Leétores illi,

juris peritos dico, qui'in-

" And little do Tefbeem
an . uncharitable. . and
malicious - Pralblice in
pablifbing of an errones
vas - and  ikfpelled
Pamphlet, "under the
Name Prickety sind de-
dicating it 10 myfingu-
dar good Lord and Fa-
ther-in-Law, the Earl
of Exetery a5 a Charge
Given ar vhe Affizes
bolden at - the City of
Norwich, ‘4 Auguft,

1606, which I proteft

was not onby publifhed
withour my. Priviey,
but (befides the Omil~
Siow of divers principal
Matters) that there is
no one Period therein
expreffed in that Sort
and Senfe that I deli-
vered it: Wherein it
25 -worthy of Obferva-
tion  how. their Ex-
peitation (of feandali-
Zing me) . was whlly
deceived, for behdld the
Cataftrophy.. Such of

‘the Readers : as. were

learned in the. Laws,

ter legendum, hon folum ' finding not .only .grofs
‘graves & turpes erxores Errors and Abfurdi-

- ties



To thé READE R

- fa atifotandi méthodus,
quz fatiseft in meémoriam:
colligentis, qui ornid at-
- que fingula prout gefta
fuerunt audierit & cog-
noverir, nequaguan {ane
fatis erit in eo feribends
genere, quod & in pre-
fens & futurum feculum
eft duraturum, & quod
T.eCtores etiam, qui per
femetipfos nihil halbent
prater illud quod ex eo
quod conferiptum eft'ad-
difeant, eft edocturiim.
Et ficut unda gigait un-
dam, fic labor unus ali-
um tanquam gemellum
aliquem videtur effecon-
fecutum: Nam cum hic
quem dixi cafus, novus
effet & inauditus, anis
mum idcirco indixi non
inutilem fore,fi,cum&te-
met (candide Le&or) in
quantum poffum erydi~
rem, aliis item-in ambi«
guarum quarundam, de
terris & tenementis fuis
(in quibus adhue graves
admodum & inter {e pug~
nantes Juris pefitorum o=
piniones extitertfit ) qua~
ftionum folutione fatisfa-
cerem, alios nonnitles
- cafus ufu frequetitiores,
& dignitate intdr-cate-

Az

Beard oll, will nothing
become a publick Re-
port for the prefent and
all Pofteriry, or be fuf-
ficient to infbrutt thofe
Readers, who of them-
[elves knoww nothing, bus
muft ke inftrulied by
the Report only in the
right’ Rule' dud Reafon
of the'Cafe in” Queftion:
And as unda gignit vri-
dam, [0 commonly one
Fabour: comieth not alme:
This brought on ano=
ther with it 5 for feeing
this. Cafe was of fo
rare a Qraiity, I
thought good as well for
thine fi{) rultion and
Ufe (good Reader) as
for the Repofe and Qi<
et of many, in vefolving of.
Oneftions and Doubts
(zwheréin- there barh
been-great Diverfity of
Opingons')  concerning
their' Bftates and Pof-
[elfions, to publifb fome
other thar are common
in- Accident, weight
in Confequent, and "yt
never fa‘g"bﬁyeﬂ ' ioﬁ gﬂ-
indged before: So as it
is oz verified inthit,
that which barh bedn
wid  (f . old, - Labor

e



~ To the R
labori laborem addit.

. With this feventh
Work or part of my
Reports (wherennto Al
mighty God of bis
Goodnefs, bath in this
Jhort  Time, amm}gﬂ
many other publick Im-
ployments, enabled me)
1 bave our of my Love
wunte all my dear Coun-
trymen, of what Per-
fuafion in Religion f[o-
ecer they be, thought
good to give them all a
Caveat or Forewarn-
ing in a Cafe of great
~Importance, that deep-
by and dangeroufly con-
cerns. them all in  fo
bigh a Point, that in
the fift Degree it is a
Pramunire, and in the
fecond High Treafin.
And. yet many  Men,
withut all Fear (by
Reafon T think they
knoe) not the Law) ran
gntg the Danger there-
of afmf écery Day.
muft confefs, that this

EADER.
ros nequaquam mjrores,
nunquam antehac diluci-
de fatis judiciis explica- -
tos, in medium profer~
rem: Ita ut jam ratum
fit quod jamdudum apud
antiquos in proverbium
abiit, Laber labori labo-
rem addit. ,
Putaviego, ex mea in

Concives meos charitate,
cujufcunque demum con-
ditionis religionifve fint,
navandam efle operam,
ut non folum hanc fepti-

" mam Relationum mea-

rum partem(cui colligen-
dz ac in lucem edend=
Deus in hifce temporum
anguftiis, dum in gra-
vioribus Reipublice ne-
gotiis verfatus fum, vires
dedit) omnibus ob oculos
ponerem, fed ut eofdem
etiam adhortarer & pre-
monerem in quodam non
mediocris momenti cafl,
qui fingulos ita necefla~
rio eoque modo {pectat;
ut, fi quid in eo pecca-
tum fuerit, in primo gra-
du fit Peena de Proemu-
nire, in fecundo - lefe
Majeftatis culpa, in quo
vtamen multi (dum Le-
‘gem, ut mihi videtur, ig-
- norant) temere & incon-

I fulto pene quotidie delin-

quunt, Mihi certe confi-
fitendum,



To the READE R;

tendum eft, eoufquenunc
temporis redaGtum efle
hoc feculum, ut quifque
- pro fe fedulo in diferi-
bendss. libellulis faciat,
@iz, - Quotidie plures,
- quotidie pejus [tribunt.
Etcertocertiuseft fiquif-
quam hominum libros
- iftos (quos ego vidi) nu-
perrime confcriptos a
Roma vel a Romaniftis
ad nos ufque attulerit,
aut eos legendo fuffragiis
patrocinatus fuerit, aut
eos item aliis approbando
(quod maxime apud au-
thores in votis eft) legen-
dos dederit, in {fummas,
& turbulentiffimas peri-
culorum tempeftates in-
cidat neceflum eft: Nam
primo cum in hunc mo-

dum peccarit poenas da~

bit per Premunire (qua
fic {e habent, adjudicari
non eflein Regis protec-
tione; eorum terras &
bona omnia in Regis po-
teftatem redigi; & cor-
pora carceri perpetuo
damnari): & qui fecun-
do.deliquerit lefe Ma-
jeftatis grave {upplicium
incurret. Hi funt illi li-
- bri qui fplendidos & im-
primis religiofos pre fe

A4

s @ writing or foriba
ling World, Quotidie
plures, - quotidie pejus
feribunt. — And fure I
am that w Man con
either bring over thofe
Books of late written
(wwhich I have feen)
frem Rome or Roma-
nifts, or read them, and
Juftify them, or deliver
them over to any other
with a Liking and Al-
lozvance of the fame (as
the Author’s End and
Defire is they [hould)
but they rum into defpe-
%re 'ffll)/mzyg.em; and
vzonfalls ; for the fi,

Offence is a i%mmf
which is 20 be adjudg-
ed to be our of tge
King's Proteition, to
loofe all their Lands
and Goods, and to fuf-
fer perpetual Imprifon-
ment;  and they that
offend the fecond Time
therein, incur the beavy
Danger of High Trea-
fon.  Thefe Books bave
ghorious and goodly Ti-
tles, which  promife
Direitions for the Con-
Jeience, and Remedies
for the Soul, bur there
is mors in olla: They
‘ are



To the R EADE R:

are kike to Apothecaries
Boxes, quorum , tituli
pollicentur remedia, fed
pizides ipfee venena con-
tinent, whofe - Titles
promife Remedies, but
the Boxes themfelves
contain Poifon.  This
Forewarning I give out
of Confiience and Care
of their Safery, thar
- blindfold might fall in-
20 [0 grear Danger by
their Means whom they
fo much Reverence. I
am not afraid of Grats
that can prick and can-
not burt, nor of Drones
thar keep a Buzzing,

ﬁN A

and would. but. camnot

ferunt titules; hi illi firit
qui confeientiis homis
num infirmitate laboran=
tibus opem ferre fe pro=
fitentur; hi funt illi deniqy
qui miferas & miferan~
das peccatrices animasin
optatum tranquillitatis &
falutis portum adducere
in {e fufeipiunt ; at mors

“in olla; quemadmodum

plerumg; in Pharmaco-
polarum vafculis videre
elty guorum tituli poll-
centur remedia, [ed pix~
ides ipfe venena conti-
nent.. Hifce ego pramo-.
nitionibus ufus {fum e fo~
licita . eorum cura, qui
praftigias 8 impofturas
iftas {quibus * hi, quos
tanto profequuntur amo-
re & revérentia, in fums
mum capitis pericutum
eos de improvifo ducant)
nondum cognorunt.: Jam
vero, neque culices; qui
quafi titillando pun-

‘gunt - paulo; non pene
trant, neg; fucos iftos qui

fufurris tantis bombulifg;
quos edunt, maximis, a-
culeis autem, quibus ca-

‘rent @grius,nu{quam looj

belligerarefolent, tantil-

lum pertimefco ; imo in4

quam;ut eft apud Poetam,
Nou



To the READER:

ties in Law, but pal-

pable . Miftakings in

zhe wvery Words of drt,
and the whole Countext
of that vide and rag-
ged Stile, wholly diffo-
nant (the - Subjelt be-
ing legal) from a Lazw-
yer's Dialett, conch-
ded, thar inimicus- &
iniquus ~homo fuperfe-
minavit’ zizania in. me-
‘'dio tritici: The other
difereet and.  indiffe-
rent Readers, out of
‘Senfe. and - Reafim,
found  our the fame
Conclufion, both in Re-
[pett of the Vanity of
the Pbrafe; and for
that, I publifbing  a-
bowt the fame TLime
one of my Commenta-
ries, would, If I had
intended the Publica-
tion. of any [wch Mat-

Self, and>not to have
(uffered any of my
Works - to pafs wnder
the Name of Pricket;
and f[o una voce con-
clamaverunt omnes, zha¢
it was a fhameful and
Jhamele[s Prattice, and
the Author theredf; to

& devias opinionum 2b<

Aurditates, fed, ipfas eti~

am voces artis turpiter in
alienum fenfum ufurpa-
tas, & totum deniq; con~
textum longiffime aJuris-
confultorum (de legibus
enim agebatur) ufu &
confuetudine - remotiffi-
mum efle, animadverte-
runt, continuo hoc in ore
habuerunt, - Tuimicus ¢
suigaius boma fuper(emi-
navit 22ania in medgo
tritici. Deinde alii quo-
que cordati 8cxqui 1.ec-
tores, dum generis dicen-
di & phrafis levitatem
ferio perpenderunt, fu-
apte fponte in eandem
inciderunt ~ opinionems
nam, cum codem fere
tempore Commentarium
quendam. ipfe divulga-
rem, pro certo- ftutue-
runt, {i caanimus fuiffet

ter, have done it my dimulgandi,memetipfum

voluifle, meo proprio no-
mine, nequaquam nomi-
ne Pricket, meapropria
opera omnibus infpicien-
da prabuiffe:. . Idcirco-
quafiuna voce ¢onclama-
verunt omnes, illud ip-
fum opus tum natura {ua
‘maxime pequam efle &
- pudenz



To the READ E R.,

pudendum, cum ab opi-
fice {celerato & mendaci
proficifcatur:

be a wicked and mali-.
cious Falfary,

Circumwertit enim vis & injuria quemque,
Atque unde exorta eft in euni plertingue revertits,

In hifce ficut in aliis

meis Relationibus, hoc
mihi pracipue cura fuit,
ut {quantum me penes e-
rat) obfcuritatem, Am-
biguitatem, Periclitatio-
nem,
Prolixitatem  averfarer.
1. Obfcuritatem, quefa-
ne haud abfimilis tene-
~ brarum eft, in quibus mi-
fere folis radiis viduos
necefle eft huc illuc, ul-

tro citroque, ufque qua-

que deviare. 2. Ambigui-
tatem, in qua non ut fu-
pra lucis inopia labora-
mus, fed variis meatuum
anfractibus, & irremeabi-
libus dubitationum maz-
andrisita diftracti fumus,
utquid fequendum, quid
fugiendum fit, prorfus ig-
noremus. 3. Periclitatio-
nem, ne quicquam om-

nino in medium profer-
rem, quod = quzftiones

- magis novas & contro-

‘verfias - ad - turbandum,

quam tranquillitatem &
. 4 . .

Novitatem &

RSN A
In . thefe  and  the
Reft of my. Reports, I.
bave (as much as I
conld) awoided Obfeu--
vity, Ambiguity, Feo~:
pardy, Novelty, and.
Prolixity: 1. Obfeuri-.
ty, for thar is. like.
aunto Darknefs, where~-
in a Man, for want
of Light, can hardly
with all bis Indu-

Sy difeern any Way.

2. Ambiguity, where
there is Light enongh,
but  there nge; fo many
winding  and  intri-
cate Ways, as a Man™
for want of Direition,
Jball be much perplex-
ed and intangled, to
Sind  our the vight
Way. 3. Feopardy, ei-
ther in publifhing of
any thing, that might
rather ftir up Suits
and  Controverfies  in
zhis troublefime World,
than  eftablifh  Oujer-
nefs  and Repofe be-
: tween



reeen. Man and Maw
(for a Commentaty:
Jhould nor be like wunro
the winterly Sun, that

yaifeth up greater and.

thicker. Mifts = and
Foggsy than it is a-
Ble 10 difperfe) or in
bringing the Reader,
by any Meansy inro'
the leaft Queftion of
Peril or Danger ar
all. 4. Newelty, for
F bave ever bolden all
wew or pricate Inrer~
pretationss,-or Opini=.
ons;  which bave wo
Ground ox Warranr.
out of the Reafon or:

Raule of our Books; or

former Precedents, to
be dangerous, and nor
~aworthy . of . any  Ob-
Servation:. For Pericu-
lofum exiftimo quod
bonorum “virorum non'
comprobatur exemplo.
.. Profixityy for a Re=

port ought to be wng

 loiger thaw the Mar-
ter requiveth; aud ds
Languor ‘prolizus gra-:
vat medicum,. ita re-:
gravat.

cottcordiam ad'ftabiliens
dunmi hunc' fluGtuantem
hominum flatn  pro«
creet, (non enim conve-
i, ut hojufivodi Com-

‘mentarii illud agant qd’

plerumque folent hyber-
i foles, qui denfiores
riebulas & fuliginofiores
concitant, quan igs eifs
dem radiorum viribus

‘difpergere  valent) aut
quod Leftoreri meun

vel in ptimaria errotis
& - dubitationis  limina:
quoquomodo ducat, 4.
Novitatem, *co-quod id
maxime laborandum ar-
bitror, ut novas quafcun=
que - interpretatiunculas:
& privatas opiniones,
(quee,- fi ad ameiiim no+
ftrorum librorum & an-
tiquorum exempla appli-
centur, nequaquam quas
drant) periculofifimas,
& ftudiis noftris indig-
niffimas evitem : Nam pe-
ricethfum exiftimo quod
bonorum:  virorum’ non
comprobatur exemplp. 5.
Prolixitatem; camin Re-~
lationibus' hoe fmprimis
fit optandum, ut fint a~
deo compendiario bre-
ves prout-neceffitas rel-
| que



To the READER,

que ipla forre patelt; fi~
cut enim.languor profix-

US gravar medicum, ita
Relatio profixa gravat’

letlorem,

Quod cafus ille de

Poftnatis reliquis eft
prolixior, conftendum
eft, at vero tres, qus fu-
fiorem me feceruntin eo
renuntiandp, caufe gra-

viores acceflerunt. 1.

Quod in Camera Scac-
carji cafus erat difcuflus,
ad quem:quidem qifcu-
tiendum omnes Anglie
{udices (quemadmodum
leges & confuetudines
poftulant) figillatim, a-
perte, & copiofe funt ar-
gumentati,- 2. Quia non
alius fuit ufpiam cafus in
Camera Scaccarii quod
quifpiam nunc temporis
virorum cagitatione po=
teft affequi, quem tot in-
fimul Judices tamque e-
laborate, pertractarunt:
non enim Dominus Can-
cellarius folum, fed alii
etiam quatuordecim Ju-
dices in eodem cafu vi-
res {uas & ingenia limate
exercyerynt. 3. Quia
tanta fuit varietas atque
copia tam materiz ratio-
nym & argumentorum

The Cafe of Poftnati,
I coufefs, is lomger .
than any of the Reff,
and t’},;;zt - for . three
Caufes: Firft, for that
it was an. Fxghequer-,
Chamber Cafe, -for de-
ciding wheresf o] the
Fudges of England (as
the Law #oth require),
did argue openly, and
at large. Secondlyy for
that never any Cafe
within Mans Memo-~
1y, was argued. by fo
many Fudges in the
Exchequer-Chamber,as
this was, there having
argued the Lord Chan-
cellr  and  fowrteen
Fudges. Thirdly, for
the Variety as well of
the important Matter, .
as of the feveral Kinds
of excellent Learning
and Knowledge, deli=
vered in the Argt-
ments of this Cafe,

Finally, |



To the R

_ Finally, with thefe
Wifhes and Defires 1

conclude, - Firft, that

the [ftudions Reader
might indeed receive as

great Profir and De-

light in. ReMding this
If;ork, as Idid uﬂfzfr
mine own Fudgment de-
ceive me) in compofing
and  framing thereof.:
Secondly, that quoad
ejus fieri poffit, quam-
plurima legibus ipfis de-
finiantur; quam paucif-
fima vero Judicis arbi-
trio relinquantur. ‘

EADE R.

ponderib’ libratz, quam
forma multis excellenti-
uin ingeniorum, mirabi-
linmque artium orna-
mentis decoratz, ut bre-
viter & fuccinéte magis
referri non pofle videba-
tur, '

‘Nunc demum, hocul-
terius tantum votis am-
‘plector meis; Primum
ut ftudiofus Ieor
quantam ego quidem
(i non meum me delu-
ferit judicum)in compo-
nendis & formandis, tan-
tam ille itidem revera in
legendis hifce Relatio-
nibus utilitatem fimul &
voluptatem - excerpat;
Deinde ut guoad ejus
Jiers poffit, quampluri-
ma legibus ipfis defini-
antury quam pauci fima
vero Fudicis arbitrie
relinguantar.

- Cafuum
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Cafuum iftius libri feries.

AN I B

Calvin's Cafe. "Trin. 6 ]acobxFol. I
Bulwer’s Cafe ‘Mich. 26 & 27Eliz. 1
Sir Miles Corbet’s Cafe Hill. 27 Eliz.

Cafes wpon the Statute of 13 Edw. 1. of Win-
) chefter. '

Trin. 27 Eliz. 6
Trin. 28 Eliz. 6
. Trin. 29 Eliz. 6
The Earl of Bedford’s Mich. 38 & 29 Eliz. 7.
Cafe .

Ughtred’s Cafe Trin, 33 Eliz 9
Englefield’s Cafe Mich, 33 & 34 Eliz. 1r
The Cafe o Swans ~ 'Trin. 34 Eliz. 15
Sir Thomas Cecil’s Cafe Mich. 39 & 40 Eliz. 18
The Lord Anderfon’s 'Trin. 41 Eliz. 22
- Cafe ]

Buts Cafle ~ 'Trin 42 Elizz. 23

Cafes of Quare Impedit,
Hall’s Cafe Pafch. 31 Eliz! 25

Sir Hugh Portman’s Gafe Pafch. 40 Eliz. 27
Baskervil's Cafe, Arin, 27 Eliz. 28
- | . Maunds
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Maund’s Cafe Hill. 43 Eliz. 28
Dicontinuance of Procefs, Trin, 1 Jac, 29
&e. by theDeath of ~ ° -
theQueen. T~ ¢ B
The Cafe of a Fine le- Mich, 2 Jac. 32

vied by the King,
Tenant in Tail, ¢,

Nevil’s Cafe Mich. 2 Jac. 33

Penal Statutes - - Hill. 2" Jac., - 35

Lillingftofs Cafe, Mich. 5 Jde.* "33

Bedel’s Cafe - Mich. 5 Jac. 40
- Beresford’s Cafe, Mich. 5 Jac. 41
Kennk Cafe” ‘Mich. 4 Jac; 43
e i "

Poftnati,



PART ~‘VIIv

Poﬂnafi
 Trin. 6 Facobi Regis.

CaLviNg Gafe. A

Aoobis Dei gratia Angl, Scor, Frant', & Hiborn' Ret; Blletiissers

J fdei defenfor’, €e. Vic' Midd® Salur’; %ﬂqﬁm eff nobis Poltnau,z,&q
:

Roberrus Calvin gener. quod Rickardus Smith & Nicolgus
Smith injufte € fine judicio diffeif; eunt de lidero tenemento
Juuo in Haggard, alias Haggerfton; alias Aggerfton, in pa
ool Santti Leonardi in Shoreditch infra triginta annos jam
wltind’ elapfos. B ideo tibi precipimus guod f§ pr&dict Ro-
Lere. fecerit re fecurusm de clameo fuo prof. tunc fac tenemen-
tum i vefif. de catallis gue in gpfo capt. fuerint, €& ip-
Sum tenementum cum carallis effe 1 pace ufyne siem Fovis

proxim. poft quindena Santti Murtini proxim. futwr, Ef .

anterim fac’ xii liber' € Jegal’ homines” de vifin illo videre
tenement’ 4l & nomina eorum imby. Et fumiz’ eos per bonos
Jum’ quod tuuc fFut coram nobis ubicungue tunc fuerimms
an Angl’ parar inde facere recognir. Fit powe per vad &
Jalvos pleg’ preditios Richardum & Nicolatine vel ballivos
Juos 2 iffi invent non fuerint, quod tunc fiut ibi aud’ il ve-
vognit. Et babeas ibi fumm’ nomina pleg, & hoc breve. T.
wieitfo apud Welbm. tertio die Novembris, anno vegni noftri
Angl, Franc', & Hibern' quinto; & Scot’ guadragefimo
Framo, ’ :

. ?ryzmdmgiﬂt{ Lohd folus it
* Hanaperio. 2

Kindefley

- Allifa ven’ recogn’ JiRic Smish &8 Nic, Sniith injufte &

{nié judicio Aiffeif. Rob; Calvin gener' de libero tenem’ fuo
B

in

Midd. {I.
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inHaggard, aliasHaggerf¥ alias Aggerft inparoch’ S.Leorardi
in Shereditch infra triginta ani?’ jam wltinos elapfos : Etunde
id> Rob. qui infra etar viging' & unius annor” exiftir, per
Foban'-Parkinfon & Willikelm, Parkinfon Guardianos fuos
ter cur’ dow’ regas bic ad boc conjuntlim & divifim fpeciali-
ter admiff. queritur qd diffelf. enin de wno mef]. cum per-
tin, &c. Et prad’ Richardus & Nic. per Willihelin. Edw, .
attornat’ funne ven’, & dicunt qiod pred’ Robertus ad bre-
wve fwum prod refponderi non debet, quia dicunt qd’ pred,
Robertus eft alienigen. natus guinto die Novemnd’ anno regni
domini vegis nunc Angl’y, Francd’, & Hiberw tertio, & Scot’
tricefimo nono apnd Edenborough infra regnuim fuum Scor’
pred’ ac infra ligeanc dicti dowr’ Reg’ 3iti regni fui Scot', ac
extra ligeanc’ difti domini regis regni fui Angl, . Quodque
teinfore nativitatis pred’ Roberti Calvin ac diu antea &
continue poftea pred’ regium Scot per jura, leges, & flatuta
eivfd vegut propria, & non per jura, leges, vel flatuta lhujus
jegui Augl, regulat’ & gubernar’ fuit, & adbuc cft. Er boc
farat’ funr verificare; unde pet. judicium [ pred’ Robert
ad breve fuwmn pred relpenderi debeat, Ec. Et pred’ Ro-
berr. Calvin dicit, quod pr&diltum flacitum per pred Ri-
chardum €& Nicolaum [uperius placitat. minus fufficiens in
kege exiftir ad ipfume Robertum a refponf. ad breve funm
pred babend repellend’ quodque ipfe idem Roberrus ad fla-
cit' il modo & forma pred’ placitar’ nccefle non Fabet nec
per lgem rerr tenetur refgondere. Ft hoc parar’ eft verifi-
care, unde petit judicizin: Et quod pred Rickardus &3
Nic. ad pred’ breve iffius Roberti refpendeant. "Et pred.
Richardus & Nic. ex quo iffi fufficierr matéviam in lege
ad ipfume Reb a refpouf. ad breve pred’ habend’ repellend:
Sfuperius allegaver. quam i1/ parar’ funt verificares quas
guidem wmaicriain pred Rebertus 10n dedic’y, nec ad eam
aliqualiter reftondet, fed verificar’ il penitus admittere ons-
nino vecrfur, ui prius pet |udicinm {7 pred.  Rebertus ad
breve fkmm fred refponderi debeat, &c. Et quia cur’ do-
mini reges bie de judicio fuo de & fuger premif]. veddendo
nondune advifatur, dics inde dat' eft partibus pred’ coram
domino vege apud Weftimonafler. ufque diewm Tune prox’ poff. -
oltal’ Sanéli Hillarii de judicio fuv.inide audiéndo, eo quod
cur’ domint yogis bic inde nondum, &c. Bt affifi prad’ re-
man’ capicid corain ccdem deinino vege ufyue eundem diem
Lo ibidem, e, Bt dicecoms’ diftring vecegn' Afif: pred
Lt interime fac. vifimn, &c. Ad quem diem coram do-
mino Rege apud Weltmonaflerium wew' tam prediftus
Robertus Calvin per Guardianos fues pradict quam pred®
Richardus -Sinith & Nicolaus Smith  per attorpatuis
Juuwin pred. Er quia curia domini regis Fic de judi-
‘ ' AR ) cig
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Bio fuo indé & fuper pramiflis reddendo nondut advifatis,
dies inde dat’ eft partibus pred’ coram domino rege aprid
Weltn? ufgue diein L' pros poft craftin’ aftenfionis domind
de juaicro flo inde audiend’ eo qd’ cur’ domini regis hic mde
nondunt; &. Lt affifa pred’ veman ulterius capiond’ ufyue
eundein diem Lui thidem, &c. Et vicecon’ ficut alias di-
Siring’ vecogi’ affif. pred’ € iterim fac. vifum; e, Ad
quem diem coram domino rege apud Weftw' wen' tam pred’
Rob: Calvin per Guardianos fuos pred’; quam fred  Ri-
thardus Smith €& Nic. Swmith pér attornar fiium pred’, &6
Et quia curia, €c. . v o

The Queftion of this Matter in Law was; whethet Ko- The Qiettion,
Dert Calvin the Plaintiff (being botn in Scorland fince the "
Crown of England defcended to his Majefty) be an Alien
born, and confequently difabled to bring any real or perfonal
(2) Aétion for any Lands within the Realm of Engl. After (a) 1ol 144,
this Cafe liad been argued in the Court of the K’s Bench; JLelv. 198,
at the Bar, by the Counfel learned of cither Party, the Judges C:"Eigﬂ'w B;
of that Court upon Conference and Confideration of the 1 And,25.
Weight and Importance thereof, adjourncd the famc (ac- M‘l?g"brm-
¢ording to the ancient and ordinary Courfe and Order of the é;,._éj,if%sa-.
Law) into the (5) Exchequer-chainber, to be atgucdopenly Ceo. Car 4.
there ; firft by the Counlel learned of either Party, and thed igl‘“fth!_f?-'- p
by all the Judges of England; where afterwards the Cafe pop ;‘_;zefg_c
was argued by Bacon Solicitor General, on the Part of thé ed. .
Plaintiff; and by LZaur. Hide fot the Defendant 5,and after~ (8) 2 Bullt. 146
ward by Hobart Attorney General for the Plaintiff, and by , v
Serjeant Huttont for the Defendant'; and in Esfler Term
laft, the Cale wasargued by Heron puifne Baton of the Exs
chequer, and Fefter puifne Judge of the Court of Common
Pleas and on the fecond Daya pofntcé for this Cafe; by
Crook_puifne Judge of the King’s Bench; and Altham Ba- -
ton of the Exchéquer; the third Day by Suigge Baron .of
the Exchequer; and Williams one of the Judges of the
King’s Bcnélh 5_the foutth Day by Danicl one of the Judges
of the Court of Corhmon Pleas, and by Zefverson ene of
the Judges of King’s Bench: And in Zruity Term fol-
lowing, by Warburton one of the Judges of the Common
Pleas, and Fenner one of the Judges of the King’s Bench;
and aftet by JWalmeflcy one of the Judges of the Common
Pleas, ahd Tanfield Chief Baron; and at two feveral Days
in the fame Terin, Coke Chief Juitice of the Common
Pleas, Fleming Chicf Juftice of the King’s Bench, and
Sir 7 bomas Fggerton, Lord Ellgfinere, Lord Chancellor of .
Lingland; argued the Cafe (the like Plea in Difabxlgtg

' ‘ B2 of
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of Robert Calvin’s Perfoti being pleaded mutatis mutandis
in the Chancery in a Suit there f%r Evidence concething
Lands of Inheritance, and by the Lord Chancellor adjourn.
éd alfo into the Exchequer-chamber; to the End that one
Rule might ovet-rule both the faid Cafes.) And firft (for
that I.intend to make as fummarya Report as I can) I will

The Argu.  at the firft fet down fuch Arguments and Objetions as
ments 20dOb- tvere made and drawn out of this fhort Record againt the
jections o ehe Plaintiff; by thofe that argued for the Defendants. It was
gl:égg:n}f obferved, that inthis Plea there were four Nouns; guatuor
nomina, which were called nomina operativa, becaufe from
therti all the faid Arguments and ObjeCtions on the Part of

the Defepdants were drawn 3 that is to fay, 1. Ligeantin

(which_is twice repeatcd in the Plea, for it is faid, infig

tigeantiam domini vegis regni fui Scor’, &5 extra ligeantias

domini regis regni fuz Angl.) ». Regnum (which alfo ap-

peareth 10 be twice mentioned, viz. regrum Angl’, and reg-

aum §co’.) 5. Leges (which are twice alledged, viz. Lrges

Angl', and Leges Scor', two feveral and diftin¢t Laws.) 4. A

lienigena (whick is the Conclufion of all, viz. that Robers

Calvin js Alienigena.) By the firft it appearcth, that the
Defendants do make two Ligeances, one of England, and

another of Scotiand, and from: thefe feveral Ligeances two

Arguments, were fiamed, which briefly may be concluded;

thus. Wholoever is Born infra ligeantigm, within the Li-

geance of King Fames of his Kingdom of Scotland, is Alie-

augendy an Alien born, as to the Kingdom of England: But

Rebert Calvin was born- at Edenburgh, within the Lige-

ance of the King of his Kingdom . of Seotland ; therefore

Robert €alvin is Alienigena, an Alien born, as to the King-

dom of England. ». Whofoever is botn ewrra ligeantiam,

out of the Ligeance of King Fumes of his Kingdom of

Eingland, is an Alien as to the Kingdom of Eugland 5 bue

‘the Plaintiff was born our of the Ligeance of the King
of his Kingdom of Eugland; therefore the Plaingf

s an Alien, &c. Both thefe Arguments ate drawn from the

ery Words of the Plea, viz. Quod pred’ Robertus cft alie-

nigenay natus sNovemb. anno regni domini regis nunc Angl’

&c. tertio apud Fdenburgh infra rognum Scot’, e infra

ligeantiom diiti domini regis dicki vegni fiti Scot'y ac extra

Aigeantiam ditti domini regis regui fui Augl. From ‘the

(aY Ellefneres-deveral Kingdoms, viz. reguum Angl and vegnumt  Stos’y
Poltnati 83, - three Arguments were drawn. . RQuando (a) duo ju-
‘Pottea 1 b . grg (im0 duo regna) tomcurvumt i una perfond, -
‘ &ﬁ,’f,‘;i;f' e.gmm eft ac fi ¢ffent in diverfis : But in the King’s Per-
wloor 793,804. fon there concir two diftinét and feveral Kingdorns ; there-
tore it is all one as if they were in divers Perfons,

and
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and confe?ucntly the Plaintiff is as Alien, ac all the dure
#ati are, for that they were born under the Ligeance of an-
other King. 2.Whatfoever is due to the King’s fevera) poli-
tick Capacities of the feveral Kingdoms is feveral and dj-
vided ; but Ligeance of each Nation is due to the King's
feveral Politick" Capacities of the feveral Kingdoms; Eigo, -
The Ligeance of each Nation is feveral and divided, and
canfequently the Plaintiff is an Alien, for that they that arg. -
born under feveral Ligeances are Aliens one to anothet,
3. Where the King haﬁx feveral Kingdoms by feveral Ti-
tles and Defcents; there alfo are the Ligeances feveral ; but
the King hath t,ﬁcfc two Kingdoms by fevera! Titles and
Defcents, thercfore the Ligeances are feveral. Thefe three
Arguments are colledted alfo from the Words of the Plea be-
fore remembered. ‘
From the fevera] and diftin@ Laws of cither Kingdom,
they did reafon thus; 1. Every Subjcét that is born out o
the Extent and Reach of the ]{qws of England, cannot by
udgment of thofe Laws be a natural Subject o the King,
in Refpeét of his Kingdom of Englanzd;  but the Piaimi'é"
was born at Edenburgh, out of the Extent and Reach of the
Laws of Ergland; therefore the Plaintiff by the Judgment
of the Laws of Eugland cannot be a natural Subje& to the
King, as of his Kingdom of England. 2. That Subjet,
that is not at the Time and in the Place of his-Bifth. inhe-
ritable to the Laws of Fugland, cannot beinheritable or Par-
taker of the Benefits and Privileges given by the Laws of
England 5 but the Plaintiff at the Time, and in the Place
of his Birth was not inhcritable to the Laws of Frgland,
(but only to the Laws of Scorland ;) therefore he is not in-
heritable or to be Partaker of the Benefits or Privileges of
the Laws of England. 5. Whatfoever gppeareth to be out of
the JurifdiGtion of the Laws of England, cannat be tried by
the. fame Laws; but the Plaintiffs Rirth at Fdenburgh is
out of the ]'urifili&i'on of the Laws of England ; therefore
the fame cannot be tricd by the Laws of England. " Which
three Arguments were drawn from thefe Words of the Plea,
viz. Quodque tempore pativitaris pred’ Roberti Calorn, as
Aiu antea, S continue poftea, pred reguum Secy’ per jurd,
leges 85 fatuta ejufdem vegni pi‘ofria, XS non fer jus'g, des
ges, Jeu flatuta hujus vegni Angl’ regular’ & giberiat’ fuit,
& pdbuc ¢ft. From this Word Alienigeng they argued thus:
Every Subje that is alies’ gentis (1. e.) alicn’” ligeant’, cff
aliemigena 5 but fuch g one is the Plaintiff; therefore, 8o,
And o thefe nic Argumecunts, all that wes fpoken leatn-
edly and 2t large by thofe that argued agaisft the Plaindff
may be reduced.
B But
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But it was refolved by the Lord Chancellor and twelve
Judges, viz. the two Chicf Juftices, the Chief Baron, Ju-
ftice Fenner, Warberton, Yelverron, Danicl, Williams, Ba-
ron Suig, Baron Altham, Jultice Crooke, and Baron Heron,
that the Plaintiff was no Alied, and copfequently that he
ought to be anfwered in this Affife by the Defendants. .
This Cafe was as claborately, fubftantially, and judicially
argued by the Lord Chancellor, and by my Brethren the
Judges, asI ever read or heard of any ; and fo in mine O-
pinion the Weight and Confequence of thg Caufe, both in
prefenti & perpetuis furuyis teneporibus jullly deferved 5 for
though it was one of the fhorteft and leaft that ever we ar-
gued in this Court, yet was it the longeft and weightictt
that ever was argued in any Court, the fhorteft in Syllables,
and the longeft in Subflance ; the leaft for the Value (and
yet not tending to the Right of that lea{t) but the weighti-
eft for the Confcquent, both for the prefent, and for all
Pofterity. And therefore it was faid, that thofe that had
written de foffilibus did obferve, that Gold hidden in the
Bowels of the Earth, was in Refpeét of the Mafs of the
whole Earth, parvum in magnos but of this fhort Plea it
might be truly faid (which is more ftrange) that here was
weagnung in parvo. And in the Arguments of thofe that ar-
gued for the Plaintiff I fpecially noted, That albeit they
fpake according to their own Heart, yet they fpake not out
of their own Head and Invention: Wherein  they followed
the Counfel given in God’s Book, Interroga priflinanm ge-
nerariovenz (for out of the old Fields muit come the new
Corn) & diligenter inveflign patruin memoriam, and dili-
gently fearch out the Judgments of our Forcfathers, and
that for divers Reafons: Fir{t on oyr own Part, Heflerni -
nim fumus €5 ignoramus, & vita niftra ficut wmbra fuper
terram 5 for we are but of yefterday, /and thercfore had
need of the Wifdom of thofe that were before us) and had
been ignorant (if we had not received Light and Know-
ledge from our Forefathers) and our Days upon the Earth
are but as a Shadow, in Refpeét of the old ancient Days
and Times paft, wherein the Laws have been by the Wif-
dom of the moft escellent Men, in many Succeflions of A-
ges, by long and coptipual Experience (the Trial of Right
and Truth) fined and refined, which no one Man (being of
fo fhort a Time) albeit he had in his Head the Wifdom of
all the Men in the World, in any one Age could ever
bave effefted or attaimed unto. Xnd therefore it is op-
tima regula, qua nulla eft verior ant fivmior in jure, nemis
wem oporter effe fupicntioyein legibus; no Man ought 1:q
’ S o - take
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take upon him to be wifer than the Laws. Secondly. tn Re.
Tpect of our Forefathers: Iffi (faith the Text) njjggbizzii
&5 “loquenrur tibi, €5 ex ‘corde o grofermne cloguia, the}’r
fhall’teacp thee, and tell thee, and utter the Words of thejp
Heart, without ali Equivocation or mental Refervation, the
(I fay) that ‘cannot be' dzunted with Fear of any Power :l
bove them, nor be dazzled with the Applaufe of the popu-
lar about them, nor fretted with any Difcontentment (tke
Matter of Oppofition and Contradiftion) within them but
fhall fpeak the Words of their Heart, withour al} Aﬂ‘e’cﬁon* '
or Infe€tion whatfoever. : .

Alfo in their Arguments of this Caufe concerning an Alj.
en, they told no.ftrange Hiftories, cited no forejon Laws;
produced no alien Precedents, and that for two Caufes ; the
one, for that the Laws of Eigland are fo copious in this
Point, as, God Willing, by the Report of this Cafe fhall ap-
pear; the other, left their Arguments concerning an Alien
born, fhould become foreign, {trange, and an Alicn to the
Srate of the Queltion, which being guefio juris concerning
Frechold and Inheritance in Eugland, is only to be decided
by the Laws of this Realm. And albeit I concurred with
thofe that adjudged the Plaintiff to be no Alien, yet do I
find a mere Stranger in this Cafe, fuch 2 one asthe Eye of
the Law (our Bocks and Book-cafes) never faw (as the
Ears of the Law {our Reporters never heard of, ner the
Mouth of the Law (for Fudex cft lex loguens) the Judges
our Forefathers of the Law never tafted: Ifay, fucha onc?as
the Stomach of the Law, our exquifite and perfe@ Records of
Plead. Entrics and Judgm. (thar make cqual and true Diftri-
bution of all Cafes in Queflion) never digefted. In a Word,
this little Plea is a great Stranger to theLaws of Buglond, as
fhall manifeftly appear by the Refolution of this Cafe, And ‘ng,l;fcrbo.d
~ now that I have taken upon me to make a Report of their porter ch\[;.
Arguments, I ought to do the 4}1me as truly, fully, and fip- ufe.
cerely as poffibly I can; howbc‘r_t, fccing that almoft ever:

Judge had in the Courfe of his Argument a peculiar Me-

thod, and I muft only hold my felfto one, I fhall give no

juft Offence to any, it I challenge -that which of Right is

duc to every Reporter, thatis, to reduce the Sum and Ef-

fo& ofall to fuch a Method, as upon: Confideration had of

+all the Arguments, the Reporter himfelf thinketh to be ft-
teft and cleareft for the right Underftanding of the true
Reafons and Caufes of the Judgment and Refolution of
the Cafe in Queftion. = -~ ' :

In this Cafe five 'Things did fall into Confideration. 1. Z;. What Things
geantia. 2. Leges. 3. Regea. 4. Blienigena. 5. What Couianimte
legal Inconvenicnces would enfue on either Side. in this Cace.

: B4 ’ 1. Con- ~
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¥. Coneerning Tigeance : 1. It was refolved what. Lige-,
ance was: 2. How many Kinds of Ligeances there were s,
3., Where Ligeance was due: 4. To whom it was due: And .
laftly, How it was due. )
2. For the Laws: 1. That Ligeance or Obedience of
the Subje& to the Sovereign _is due by the Law of Nature ;
3..'That this Law of Nature is Part of the Laws of England :

3.. That the Law of Nature was before any judicial or my-
nicipal Law in the World : 4. That the Law of Nature is
immutable, and cannot be changed.

3. As touching the King loms: How far forth by the A&
of Law the Union is alreedy made, and wherein the King-
doms do yet remain feparate and divided. .

4. Of Alienigens, an Alien born : 1, What an Aljen
born is in Law : 2. The Divifion and Diverfity of Aliens s
3. Incidents to every Alien. 4. Authorities in Law. 5, De-
monfirative Conclufions upon the Premiffes, that the Plain-
tiff can be no Alien. ,

5. Upon due Confideration had of the Confequent of this
Cafe: &/hat Inconveniences legal fhould follow on either

Party, - ' ' .

. Aix;d thefe feveral Parts I will in this Re ort purfue in fuch

Order as they have been propounded ; and 1ft e Ligeantia.

“The 1f gene- 1. (#)Ligeance is a true and faithful Obedience of the Sub-
1al Parm, What Jet due to his Sovereign. This Ligeance and Obedience is
(‘,)gﬁacon’sb;f_ an Incident infeparable to every Subje@ ; for as foon as he
- courfe of Laws is born he oweth by Birth-right Ligeance -and Obedience
' 3““PG°Y€.‘“‘3’6— to his Soverelgn, Zigeantia eft vinculum fidei: and Lige-
‘,‘; ar (Co? antia eft qszzg legss effentia. Ligeantia oft Ligamentum,
it1z9.0.  quafi ligatio mentinm' quia ficut ligamentum eft connexio
articulorum & fjunlturar,£Sc. As the Ligaturesor Strings do

knit together the Joints of all the Parts of the Body, fo doth

Ligeance join together the Sovereign and all his Subjeéts,

quafi uno ligamine. Glanvil, who wrote in the Reign of

H. 2. lib. 9. cap. 4. fpeaking of the Connexion which ought

to' be berween the Lord and Tenant that holdeth by Ho-

mage faith, That murva deber effe domini &5 fidclitatis con-

nex10y ita quod quantum debet doming e bomagio, tantuns

lli deber dominus ex. dominio, preter folunr reverentiam,

end the Lord (faith he) ought to defend his Tenant. But

between the Sovereign. and the _Subjeé there is wirhout

Comparifon a higher and greater Connexion ; foras the Sub-

je&t oweth to the K. his true and faithful Ligeance and Q-

- bedience,fo theSovereign is to govern and protedt his Subjeéts,

R e Fegere
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vegere & protegere [ubditos fuos; o as between the Sove-
reign and Subject there is duplex & reciprocum ligamen 5
quia ficut fubditus regi tenetnr ad chedientiam, ita vex Jub-

dito tenetur ad proteltionem : merito igitur ligeantia dici-
2ur & ligando, quia continet in f¢ duplex ligamen. And there-

fore it is holden in 20H.y, 8.4. that there isa Lie e or Li-

geance between the King and the Subje@. And %orzq]?:zw,

eap.13. Rex (a) ad tutelam legis corporivm & bonorum ere- (a) Cro. Arg,
- &tus ¢ft. And in the A&s of Parliatent of 10 R. 2.0 5. 85 S+ -
1L R. 2. cap. 1. 14 H. 8. cap. 2, &Se. Subjeéts are called |
LiegePeople ; and in the A&s ‘ogFParliameng in34 H8.c.r.
£ 35H. 8. cap. 3, &0. the King it called the Liege Lord of

his Subjeéts. And with this agreeth L. Skeere in his Book

de expofirione verborum, (which Book was cited by one of
the Judges which argued againft the Plaintiff) Ligeance is

the mutual Bond and Obligation between'the King and his.
Subjels, whereby Subjeéts are called his Liege Subjefts,

becaufe they are bound to obey and ferve him, and he is

¢alled their Liege Lord, becaufe he fhould maintain and

defend them. Whereby it appeareth, that in this Point the

Law of England and of Scotland is all one. Therefore it is
truly faid that prorectio trabit fubje@ionem, ¢ Jubiettio
protectionens. And herebg it (gls.inly appeareth, that Lige-

ance doth not begin by the Oath in ‘the Leet; for many

Men owe true Ligeance that never were fworn in a Leet,

and the Swearing In'a Leet maketh no '3} Denization, as the (4)Br.Den;
Book is adjudge§ in 14 H. 4. fol. 19.b. This Word Ligeance P rr 2!
is well exprefled by divers feveral Names or Symounyma .
which we find in our Books. Sometime it is called the O-

bedience or Obeyfance of the Subjeét to the King, obedies-

tig vegi, 9E.4.9.0. 9 F. 4 6. (¢)2 R.3.2.4. in the Book of BeDen:
Entries, Ejettione firm' 7, 14 H. 8. cap. 2. 22 H.8, cqp. () BrDenizg,
8, §c. Sometime he is called a natural Liege Man that is

born under the Power of the King, fub porefiate Regis, 4 H,

3. (4) Tit. Dower. Vide the Statute of 11 E. 3, . 2. Some- (d) 4 Hen. 2.0
times Ligeance is called Faith, Fides, a4 Jfidenr vegis, €5, ~ir)szo£:1;}.
Bratton, who wrote in the Reign of H. 5. 7ib. 5. rrattar” de Elle(mere’s
exception’ c. 24. fol. 427, Fft eriam alia egceptio que corm- }’éﬁ_"‘*‘é‘e‘i, Y4
perit ex perfona querentis, propier defeum nationis, ur [§ -k Ceot-3.-
quis alienigena qui fuit ad fidem Regis Franc', €. And Fle-

22 (which Book was made in the Reign of E. 1.) agreeth.

therewith 5 for L.6.c.47. de exccepr’ ex omifffore Pparticipis, icis: "
faid, vel dicere poruit, qd’ nibil furis clumare poreris ranguam jfé) LitSed. 85
particeps eoqd’ eftad fidem Regis Franciwe, quia alienigeine re- O Lt 6455
Lelli debent 11 Angl’ ab agendo, doner fucrunt ad fidem Reg -
Angt. Vide 2.5 E.5. de natis ultrg mare, Faith and Ligeance
of tie;iiin of Lmgland s € Lire. Y. 2. ¢, Homage, faying the.

Faiththatf owe toourSov. Ld.theX.and Glanv, Lo.c.x.Salva
Jide debira dom’ Regi®s baerediiys fuis. SometimesLigeance iy
T . called
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ealled Ligealty, 22 4/ PL 2 5. By all which it evidently ap-
peareth, that they that are born under the Obedience, Pow-
er, Faith, Ligealty, or Ligeance of the King, are natural
Subjedls, and no Aliens. So, as {eeing now it doth appear
what Ligeance is, it followeth in Order, that we {peak of the -
feveral Kinds of Ligeance. But herein we need to be very
wary, for this Caveat the Law giveth, @i lex non diftinguit
nec 1n0s diftinguere debemus. 5 and certainly lex 101 difting',”
but where omnia memlbra dividentia are to be found out
and proved by the Law itfelf.” o
How many 2. There is found in the Law 4 Kinds of Ligeances; the
Kindsof Li-  firfk is, ligeantia naturalis, abfolura, pura, € indefinira, and
foances dire ¢his originally is due by Naturc and Birthright, and is
i called alta Ligeantia, and he that oweth this is called /22~
ditus natus. The fecond is called Zigeantia acquifita, not by
Nature but by Acquifition or Denization, being called a De-
. nizen, ct rather Donaizon, becaule he is fubditus datus. The
Co.Lit129a (hird is Ligeantia localis, wrought by the Law, and that is
whenan Alien that isin Amity cometh into Ewgland, be-’
caufe as long as he is within Engl. he is within the Kings
Protettion ; thercfore fo long as he is there, he oweth unto
the King a local Obedience or Ligeance, for that the one
(as it hath been faid) draweth the other. The fourth is a
legal Obedience, or Ligeance which is called legal, becaufe
the municipal Laws of this Realm have prefcribed the Or-
. der and Form of it; and this'to be dene upon Oath at the”
Ligeansia natt- Torn or Lect. 'The firft, that is, Ligeance natural, &c. ap-
EALIS, . Coge . . .
Co. Lit. 129, 2. Peareth by the faid A&s of Parliament, wherein the King is
called natural Liege Lord, and-his Pcople natural Liege
Subjeéls 5 this alfo doth appear in the Indi@ments of Treafon
which of all otherThings are the moft curioufly and certainly
indited and penned) for in the Indi€tment of the Lord
Dacre, in 26H.8. it is fald, pred” Dominus Dacre debitume
Jidei §5 ligeant’ fue qd’ prafaro domino regi naturaliter 85
de jure impendere debuit, minime curans, £5c. And Regi-
nald Pocl was indifted in 30 H. 8. for committing Treafon’
" contra dowd’ vegem fupvemum € naturalem deminvm fiunm.
“And’ to this End were cited the Indi@tment of Edw. Duke’
of Semmerfet in 5 E. 6. and many others both of ancient and
later Times. But in the Indi&tment of Treafon of Fobn’
Detkick in 2 & 3 Phil. & Mar. it is {2id 94’ pred’ Foban-
nes wmackinans, Sc. predift” doninum Philippnm & domi-
stame Mariam [upremos dominos fitos, and omitted (natuia-
les) becaufe K. Philip was not his natural Liege Lord. And -
of this Point more fhall be faid whenwe fpeak of local Obe- -
Ligeantiaac- qicnce. The 2d is Ligeans’ acquifita, or Denization ; and this
quitita, in the Books and Records of thé Law appearcth to be three-
Co. Lir. 129-2- fold; §. Abfolute,asthe com.Denizations be,to them and theiy
o T .. Heirs,
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Heirs, without any Limitation or Reftraint : 2. Limited, as

when the King doth grant Letters of Denization to an Ali-

en, and to the Heirs (#) Males of his Body, as it appear- (s) 9E.4. 8.
eth in 9Z.4. fil7. in Baggor’s Cafe 5 or to an Alien forTerm

.ot his Life, as was granted to % Reyuel, 11 H. 6. 3. [t may :
be granted upon (5) Condition’s for (¢) cujus eft dare, cjus () Co- Lir.
eft difponere, whereof I have feen divers Precedents. . And 25)9 Voo ;7 Sr
this Denization of an Alien may be effefted three Manner 4 Int 192, -
of Ways; by Darliament, as it was in 3 H.6. 55. in Doweer: ﬁs“gf’f' 73
By Letters Patents, as the ufual Manner is; and by Con- |5 [i,._."p‘,z,',_g_
quett, as if the King and his Subjects fhould conquer ano- '
ther Kingdom or Dominion, as well utenari as Poftuati,

as well they which foughtin the Field, as they which re-

mained atHome, for Defence cf their Country, or employed

clicwhere, arc all Denizens of the Kingdom or Dominion

conquered. Of which Point more fhall be faid hereafter.

3. Concerning the local Obedience it is oblervable, that Ligeantia lo-
as there is a local Prote@ion on the King's Part, fo f“:,'.'“(.o Lie
thers is o d) local Ligeance of the Subjeds Part. And m)g.a.' ’
this appearcth in 4 Mar. Br. 32. () 8 3 &8 4 Phil. 88 Mar. (&) BN.C.437,
Dyer 144. Skerley a FrenchMan, being in Amity with the
King, came into Liigland, and joined with divers Subjeétsof

this Realm in Treafon againft the King and Qucen, and () Hol

the Indi¢tment concluded (f) contra ligeans fue debitum (A;f,_ Lir fZS,',

for he owed to theKinga local Obedience, that is, fo long as Dyerigs pl 62,

he was within the King’s Proteétion ; which lecal Obedience ('““iiy 184.

being but momentary and incertain,is firong crough to make * " -

a natural Subjedt, for if he hathIffue here, that Ifluc is g)a (8) Co.Lit8a.

natural born Subjeét; a firriori he that is born under the ‘

natural and abfolute Ligeance of the King (which as it hath

been faid, is alta Ligeantia) as the Pl in the Cale in Que-

ftion was, ought to be a natural born Subjeét; for lecalis li-

geantia ot Ligeantia infima, & minima, 88 maxima ivceree.

Andiris to be obferved, that itis wec calum, nec folum, rei-

ther the Climate nor the Soil, but ligeanria and tbedicntia

that make the Subjeét born;  for if Enemics fhould come

into the Realm, and pofiefs a Town or Fort, and have Ifue

there, that Iflue is no Subjec to the King of Erglond, tho'

be be born upon his Soil, and under his Meridian, for that

he was not born underthe Ligeance of a Subjeét, nor

under the Proteétion of the King, And concerning

this lccal Obedicnce, a Precedent was cited in Hillar,

36 Eliz. when Srepbano Ferrara de Gama, and Emanuct:

Lewes Tincco, two Portugels born, coming into Lingland

under Queen Zilizaberk's fate Condué, and living here under

ber Protection joined with Do&or Lopez in 'T'reafon witklx,in
. . thig.



| .

Cavrvin's Cafe. Parr VIIL

this Realm againft her Majefty ;. and in this Cafe 2 Points

were refolved by the Judges. Firft, that their Inditment

ought to begin, that they intended Treafon contra domingm

» yeginam, &c. omitting thefe Words (zaruralem domin’ fuam)

t4)3 Inft. ;1. and ought to conclude consra (a) ligeant’ fue debitum. But
Dy.'145. pl62. if an (5) alien Enemy come to invade this Realm, and be
ﬁf"‘gl" 185, taken in War, he cannot be indicted of Treafon ; for the In-
Co. ,'L?{Z_[},_g,a_ di@ment cannot conclude contra ligeant’ fue debitum, for
(63 Inft. s.11. he never was in the Protection of the King, nor ever owed
(‘3&3216"“;5 any Manner of Ligeance unto him, but Malice and Enmi-
Hift.H.7.fo.11. ty, and therefore %xe fhall be put to Death. by martial° Law,
And foit was in anno r5 H. y. in Perkin Warbeck’s Cafe,

who being an Alien born in Flanders, feigned himfelf to

be one of the Sons of Edward the fourth, and invaded this

Realm with great Powey, with an Intent to take upon him

" the Dignity Royal : But being taken inthe War, it was re-

folyed by the Juftices, thathe could not be Li)unifhed by the

Common Law, byt before the Conftable and Marfhal (who

had fpecial Commiffion under the great Seal to hear and

determine the fame according to martial Law) he had Sen~

tenge to be drawn, hanged, and quartered, which was exe-

cuted accordingly. And this appeareth in the Book of Grif-
ferh Attorney General, by an Extra@ out of the Book of

Hobart, Attorney General to King H. 7.

Ligeantia le- 4. Now are we to {peak ot legal Ligeance, which in our
galis. Books, viz. 7 E.2. Tit. Avowry 211. 4 E. 5. fol. 42. 13 E,
- 3. Tit. Avowry 120, &c. is called Suit Royal, becaufe that

the Ligeance of the Subje is only due unto the King,

This Oath of Ligeance appeareth in Brirton, who wrote in

Co. Lir. 3.5, @710 5 E.1.cap. 29. 'and is yet commonly in Ufe to this
"7 Day in every Leet) and in our Baoks; the Effe& whereof
is: You fhall fwear, that from this Day forward, you foall

be true and fairbful to our Sovereign Lord King James, and

bis Heirs,and Truth and Faith fhall bear of Life and Mere-

ber, and tervene Honour, and you fhali neither know mnor

bear of anyIll or Damage intended wuro bim, thar you fball

not defend. So belp you Almighty God. The Subftance and

Effect hereof is .as hath been faid) due by the Law of Na-~

wure, ex inflizutione narur’, as hereafter fhall appear: The

Form and Addition of the Oath is, ex provifione bominis.

}_n this Qath of Ligeance five Things were obferved. 1. That

for the Time it is indefinite, and without Limit, from this

Day forward; Secondly, Two excellent Qualities are re-

quired, that is to be true and fairhful; 3. To whom,

Co.Lir. €3, b, 19 our Sovereign Lord the King and his Heirs: (And al-
" bcit Brizzon doth fay, to the King of Englond, -that-is
fpoken proprer excellentiam, to defign the Perfon, and not
- to
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to confine the Ligeance s for a Subjed doth not fwear his
Ligéance to the King, only as King of England, and not to
him as King of Stotland, ot of Ireland, &5¢. but generall
to the Kiné;‘;) 4. In what Manner, and Faith and Troth
Jhall bear, &c. of Life and Member, that is, until the Let-
ting out of thelaft Drop of our dearet Heart Blood. 5,Whete
and in what Places ought thefe Things to be done, in all
Placeswhatloever ; for, you [ball neither know nor begr of a-
vy 1l or Damege, &e. that you fhall not defend, &¢. fo as
natural Ligeance is not circumfcribed within any Place. It is
holden 12 H. 7. 18. 2. 'That he that is fworn in the Leet, is
fworn te the King for his Ligeance, that is, to be true and
faithful to the King; and if he be once fworn for his Li-
geance, he fhall not be fivorn again during his Life. And
all Letters Patents of Denization be, that the Patentee Thall
behave himfelf ranguam werus & fidelis ligeus demeini Re-
&is. And this Oath of Ligeance at the Tourn and Leet
was firlt inttituced by King Arrhur; for fo I read, Turer
keges Santti Edward: Regis ante conqueftum 3. cap. 351 L
%uod ommes principes & comires; proceres, milires; & liberi
omincs debent jurare, €c. in Folkemote, & fimiliter om-
ses proceres regni, € milives €5 liberi homines univerfs to-
tius regni Britanst’ facere debent in pleno Folkemote fideli-
sarem domino Regi, €5¢. Hanc legem invenit  Arthurus qui
quondam fuis inclyriffimus Rex Britonum, &e. bujus legis

7

Co. Lit. 68.b,

authoritate expulit Arthurus Rex Saracénos € inimicos a Co. Lic. 6. b.
regno, &c. & bujus legis authorirate Etheldrediis Rex wumo 172. b.

& codem dic per univerfum regnum Danos vecidit,  Vide
Lambers inter Regis Edwardi, &c. fol. 135 & 136. By
this it appearcth, when and from whom this legal Ligednce
had his Erﬁ: Inftitution within this Realm. ZLigeantia in
the Cafe in Queflion is meant and intended of the frft
Kind of Ligeance, that is, of Ligeance natural, abfolute,
&c. due by Nature and Birthright. But if the Plaintiff’s

Father be made 2 Denizen, and purchafe Lands in Ergland Co. Lit 9.1,

to him and his Heirs, and die feifed, this Land fhall never
defcend to the Plaintiff, for that the King by his Letters
Patents may make a Denizen, but cannot naturalize hin
to all Purpofes, as an A¢E of Parliament may do; neither
ean Letters Patents make any inhetitable in this Cafe, that
by the Common Law cannot inherit. And herewith agreeth
36 H. 8. Tit. Denizén Br. 9.

Homage in out Books is twofold, that is to fay, Homagium Hotiige is
ZLigeum, and that is as much as Ligeance, of which Bratfon twofold.

fponketh, /.a.6.55.14 9. Soli Regi deber’ fiue domin’, fout ferq:z‘f; v
, - an

Co. Lir. 65:',

augh, 279.
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Where natural
igeance 1s
due,

2 Inft. 47, 48,
$28.

2 Intt, 522
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and there is Homagiym feodale; which hath his Original by
Tenure. In Fir. Nati Brev. 269 there is 2 Writ for Refpit-

‘ing of this later Homage (which is due ratione frodi five

renuy’:) Sciaris quod re[pelluamus homaginum nobis de terr’ -
& rencmentis que renentur de nobis in capite debir’;  But
Homagium ligeum, i. Ligeantia, is inherent and infeparable,
and cannot be refpited. ‘

3. Now are we come to (and almoft paft) the Confide-
ration of this Circumflance, where natural Ligeance fhould
be due: For by that which hath been faid it appeareth,
that Ligeance, and Faith and Truth, which are her Mem-
bers and Parts, are (%{alities_ of the Mind and Soul of Man,
and cannot be circumicribed within the Predicament of #-
i, for that were to confound Predicaments, and to go a-
bout to drive (an abfurd and impoffible Thing) the
Predicament of Quality into the Predicament of ;.
Non refpondetnr ad kanc queftionem, ubi ¢ff? to fay,
Verus & fidelis fubditus efts fed ad banc quaftioirein, qua-
lis eft? Refte & apte refpondetur, verus & fidelis ligeus,
&e. ¢ff. But yet for the greater Illuftration of the Matter,
this Polnt was handled by it felf; and that Ligeance of the
Subjeét was of as great an Extent and Latitude, as the
Royal Power and Protetion of the King, & ¢ converfp. It
appeareth by the Stat. of xx H. 7. cap. 1. and 2 E. 6. cap. 2.
that the Subjeéts of Fugluud are bound by their Ligeance
to go with the King, &'¢. in his Wars, as well within the
Realm, &¢. as without. And therefore we daily fee, that
when either ITreland, or any other of his Maje{ty’s Domini-
ons, be infefted with Invafion or Infurre@ion, the King of
Eugland fendeth his Subjelts out of England, and his
Subjedts out of Scorland allo into Irelandy for the With{tand-
ing or Supprefling of the fame, to the End his Rebels
may fecl the Swords of either Nation. And fo may his Sub-
jelts of Gernfey, Ferfey, Ifle of Man, €. be commanded

“to make their Swords good againft either Rebel or Enemy,

as Occafion fhall be offcred ;5 whereas if natural Ligeance
of the Subjells of England fhould be local, thatis, confined
within the Realm of England or Scotland, ¢Se. then were
not they bound to go out of the Continent of the Realm of
sugland or Scotland, &c. And the Opinion of Thirninge
in 7 H. 4. Tit. Prore(l 1c0. is thus to be underftood, that
an Englifh Subjeét is not compellable to go out of the Realm
without Wages, according to the Statutes of 1 £.3.6.7.18E. .
3.¢.8. 18 H.6.¢c.19,80¢. 7 H.7.c.1. 3 H.8.0. 3, €¢. In amit.
25 E. 1. Bigot Earl of Norfolk and Suffolk, and Earl Marfhal
ot Eigland, and Bobun Earl of Hereford and high Con-
flable of England, did eshibit a Petition to the King
in' Frenck (which I have feen antiently recorded ) on
1 the
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the Behalf of the Commons of Eugland, concerning how
and in what Sort they were fo be employed in his Majefty’s
Wars out of the Realm of England; and the Record faith,
that, poft multa: & varias altercationes, it was refolved,
they ought to go but infuch Manner and Form as after was
declared by the faid Statutes, which feem to be but declq-
rative of the Common Law. And this doth plentifully and
manifeftly appear in_our Books, being truly and rightly un- .
derftood. In 3 H.6. Tit. Proreftion 2. one had the Bencfir O 4t 130.b.
of a Proteltion, for that he was fent into the King's Wars

i comitiva of the Prote&or ; and it appearcth bygrhe Re-

cord, ‘and by the Chronicles alfo, that this Employm. was

into Frauce ; the greateft Part thereof then being under the Co. Lit. 130b,
King's 2tual Obedience, fo as the Subje@s of Fugland were

employed into Frasnce for the Defence and Safety thereof:

In which Cafe it was obferved, that fecing the ProteGor,

who was Prorex, went, the fame was adjudged a Voyage Fitz. Prorea. .
‘Royal, 8 He. fol’16.D. the Lord Zzlbot went with 2 Com. Br, Proced. 48,
pany of Euglifpmen into France, tpen alfo being for the

greateft Part under the actual Obedience of the King, whe

had the Benefit of their Protections allowed unto theit,

And here were obferved the Words of the Wit in the Re-

gilter, fol. 88. where it appeareth that Men were employ-

ed in the King’s Wars out of the Realm ger Preceprum

ncftrum, end the ufual Words of the Writ of Prote&ion be

in 0bfoquio noftro. ¥32 H. 6. fil.1.a. it appearcth, that Englifl- * Firz. Proteg,
men were prefled into Guyan,t44 E.5.12.0, into Gafeoss e with Piicz, Prote@
the Duke of Lancafter, 17 H.6. Tit. Proretion, into | Gaf 3. Br.Proect.
coyre with the Earl of Huntington, Steward of Guyan, 11 24,
H. 4. 7.0. into (@) Ireland, and out of this Realm with the | Fitz Proced.
Duke of Gloucefter and the Lord Krolles: Vide (1) 19 H.e. (fa’)' Fitz. Pro-
35.0. And it appearcthin 19 Ed.2. Tit. fveaery 224, 264/ teft. 24, Co.
66. 7 H. 4. 19, &c. that there was forinfecun: Jervitium, to- 1‘3'1“-1}30' !é)t' .
zcign Scrvice, which Bration, ful. 36. calleth regale forui- (3] Fie, Prot”
tinnz 5 and in Fitz. N. B. 28. (¢) that the King may fend redl. 8.

Men to ferve him in his Wars beyond the Sea. But thus I{V'E?‘[;‘;"x‘;&'g“"
much (if it be'not in {0 plain a Café too much) fhall fuffice ¢/ F-N-B28-
for this Point for the King’s Power, to command the Ser.
vice of his Subjeéts in hisWars out of the Realm, whereupon
it was concluded,that the Ligeance of 4 natural-born Subjedt
was not local, and confined only to' Eugland. . Now let us
fce what the Law faith -in Time of Peace, concerning the
King’s Protettion and Power of Command, as well withour
the Realm, as within, that his Subjeéts in "all Places may
be protected from Violence, and that Juftice’ may cqually
be adminiftered to-all his Subjeéls, - .

2 [aft. 528.

13,

In -
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* Inthe Regifter fol. 25. b. Rew univerfis & fingulis admi-
vall’, cafellan’, cuftodibus caftrorum, villay’, & aliorum for-
talitiorum [1epfitis, viceconm. majoribus; cuftumariis, cufto-
dil’ porruum, & alior’ locor’ maritimor, ballivis; miniftr,
aliis fidel fuis, tam intranfinarinis gut’ in cifinarinis partib’
ad quos, £5¢. falutem. Sciatis, qd’ fuftepineus in protettionem
€ defenfion’ noftram; necnon ad fulvam & fecuramgardian
woftram W. veniendo in vegnum noftrum Angl, & poreftatem
noftraim, tave per Lerrain quAm per mave cum yno valétto
Juo, ac res ac bona fua guecunque ad trq&q:z{i’ cuin Adileflo
softro € fideli L. pro redemptione prifonarii ipfius L. infra
wegunm £ poreftatem uoftram pred’ per [ex menfes morando
iS5 cxinde ad propria redsundo. Ei ideo, &cs quod ipfum W.
cum valetto, rebus € boiiis fuis pred’ venikndo in regn’ £5
poteftar’ noltram pred tam. per terr’ quam per mare ibid’
at predict cft ex canfa antedilla morando, &5 exinde ad pro-
| pria redenndo, manuteneatis protegatis, &9 defendatis s non
inferentes cis; 8¢, feugravamen: Ex fi quid eis forisfaltuns;
§5¢c. reforanari factaris. Iiz cujus; &c. per fex menfes dura-
rarToé3¢. In which Writ 3Things are to be obferved. 1. That
the K. hath fidem €5 fidiles i1 paitil’ tranfinarinis. 2. Thar
he hath proteclion’ in partib’ tranfinsrinis. 3. That he hath
Foreftarcam inpartibus tranfmarinis. In the Regifter fo: 265
“Rex univer(is 8 [ingulis admirailis; caftellanis; cuftodibus
caftrorum, villayum, & aliornm fortaliciorun prepofitis,
wicecom’ wmajoribus, cuftummariis, cuftodil’ portunm, & alior”
focor maritimorune ballivis; miniftris, € aliis fidelibus fuis,
ram intranfimavinis guam incifuayinis partibus ad quosge.
Jalzren, Scraris gued fuftcpimus in pFoteflionem & defenfio-
wem noftidne; necnon in fmlvum & fecurum conduttum noftr
} valertan P. & Li Burgenfivm de Lyous obfidum noftro-
¥um, qui de liceutiangftra adpartes tvanfiwarinas profelly-
rus ¢ft, pyo finantia snagiflrovnm fhotum preditlt’ obtinew-
da vl deferenda; eundo 44 partes prediflas ibidens moran-
Ao, &5 exinde in Angl rodeyudn. Er ideo wobis mandaneus,
gued cidéns I, eundo ad partes pred’ ibidem wwvandy, € ex-
1nde in Augl védeundo; wr pred el én porfona, bonis, aus .
Frebus fuis, non inferatis; feu quanrone in wobis eft abaliis iv-
ferri permitiatis- injuviamn imelftiam, €5c. aut’ gravamen.
Sed eum potins fukoum £ fouyuwm covdullum, oum ger loca
paffus, fou diftrillus veftros tranfiérit; £5 fuper hec vequifi-
13 fueriris, fuis fammpribus babere faciatis.” Es f7 guid eis fo-
wisfallum fuerit; 5. reformari faciaris. In gujus, Se. per
tresann’ durar T, 89¢. And gerreinly this was, when Zyorzs.in
*France (bordering upon Busgusdy,enantient Friend 10 Engl.)
" was under the aftual Obedience of XK. Hew: 6. For the King
*commanded fidelibus fuis; bis faithful Magifirates there,
‘ that
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that if any injury were there done, it fhould be by them
rcformed and redrefled, and that they fhould proteé the Par-
ty in his Perfon and Goods inPeace. In the Regifter, fol. 26,
two other Writs: Rex omnibus fenefehallis, majoribus, jura-
11§, puribus, prepofitis, ballivis & fidelibus fuis in ducarn A-
guiranie ad quos, &e. fulutem. Quia delitti nobis T. & A,
ctvescivitar’ Burdegal coram nobis in Cancellar’ noff Angl’ &
Aquitaid jura fua profequentes, & metuentes ex verifimilibus
conjelturis per quofdamfibicomminantes tam in corpore quan
in vebus fuis, ;Zz' poffe grave dammunz inferri, fupplicave-
ot nobis fibi de proteftione regin providere : nos volentes 4i-
tos T. & A. ab oppreffionibus indebitis prafervare, Juftepi-
s ipfos T. & A. res ac juftas poffeffioncs €& bona fia qua-
cunque in protectionem & (alvamgardiam nofbram fpecialers,
Et vobis & cuilibet veftrum injungimus & mandamas, quod
2pos T.& A. familias, res ac bona fua quacunque 4 violentiis
& gravamimbus indebiris defendatis, € ipfes in juftis Poffef
Sonibus fuis manutenearis. Etff quid in prajudicium bujos
Provettionss ol gard’ nofty’ artentatum inveneritis, ad flatune
aebitum reducatis. Ei uze quis e poffit per ignorantiom exciy
Jave prafentem proteftionen & falvam gardiam noftrame fa-
cietis in locis de quibus requifiri fuerivis infra difirict veft
ruri publice intimari, inbibentes omnibus & [ingulis fub pe-
s gravibus, ne diltis A. & 'T. fou famulis fuis in perfonis
Jeur wobus fuis, injuriam, molgftiam, damnum aliquod inferant
Jeu gravamen : Et penocellas noftras in locis & bonis ipforune
T. & A. infignum protelionis § fal gard’ memorat’, cum
Juger boc requifiti fueritis, apponaris. Iz cujus;, &e. Dar’ irn
Palario noftro Weftnt® fub magni fizilli teftimonio, fexto die
Auguft’ anno 44 E. 3. Rex univerfis & fingulis fenefthallis,
conftabular’ caftellams prapofis aninif¥ §5 omnil’ ballivis ¢ 13-
delibus fuuis in dominio noftro Aquicarn’ conflitutis ad quos; &,
Jalur'. Volentes G.&R. uxor” efus favore profequi graziofe, ipfs
G.&R. homines & familias fuas, ac juftas poffefiones; & bopg
Jua quecungue, fuftepimus in proretlionem & defenfiongy,
noftrans, necnon in falvam gardiam noftram [pecilemn. Ep
adeo vobis & cuilibet veftrum injunginous € mandanus, 9uod
1pfos G.& R. eorum homines, familias fuas, ac juftas 2offeffio-
nes 8 bona fua quacungs manuteneatis, protegaris, & defen-
datis: non iferentes eis fer quantum in vobis eft ab aliis iz-
Jerri peymittentes, injuriam, moleftiam, damnunz, violenti-
awm, impedimentum aliquod feu gravamen. Bt f7 quid eis fo-
visfalt, injuriatum vel comtra cos indebite artentmum
 Juerit, id eis fine dilatione corrigi, & ad flatym dedi-
 tum veduci faciatis, prour ad wvos & quemiiber veftrums g0+
veritis pertineve : penocellas fuper domibus fuis in Signune
Prafentis fulve gardie noftre (prous movis erir facien-
vess In cujus &e. per unum Qmmum Aurarur’s Ty §8e,

By
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By all which it is manifeft, that the Protection and Go-
vernment of the King is general over all his Dominions
and Kingdoms, as well in Time of Peace by Juftice, as in
Time of War by the Sword, and that all be at his Com-
mand, and under his Obedience. Now feeing Power and
Prote&ion draweth Ligeance, it followeth, that feeing the
King’s Power, Command and Protection extendeth out of
England, that Ligeance cannot be local, or confined within
the Bounds thercof. He that isabjured the Realm, Qui
abjurar regnum amirtit regurum, fed nom vigem, amittit
parriam, fed non patrem patrie: for notwithftanding the
Abjuration, he oweth the King his Li{geance, and he re~
maineth within the King’s Protcéion; for the King may
Pardon and Reftore him to his Country again. So feeing
that Ligeance is a Quality of the Mind, and not confined
within any Place 5 it followeth, that the Plea that doth con-
fine the Ligeance of the Plaintiff to the Kingdom of Scors
land, Infra ligeantiam regis regui fui Scotiz, & extra lige-
antiam regis regni fui Angliz, whereby the Defendants do
make one local Ligeance for the natural Subjelts of Frug-

. land, and another local Ligeance for the natural Subjeéts of

Cobledike’s
Cafe temp. B,
1. veported by
Hingham,

Ellefmere's
Poftnatiol,
92.

Scotland, is utterly unfufficient, and againft the Nature
and Quality of natural Ligeance, as often it hath been faid.
And Coke, Chicf Juftice of the Court of Common Pleas,
cited a ruled Cafe out of Hingham's Reports, Tempore
E. 1. which in his Argument he fhewed in Court written
in Parchment, in an ancient Hand of that Time. Conftance
de N. brought a Writ of Ayel againft Roger de Cobledike,
and others, named in the Writ, and counted that from the
Scifin of Roger her Grandfather it defcended to Gilbers
his Son, and from Gilbers to Conftance, as Daughter and
Heir. Sutton'dit, Sir, el ne doit efte refponde, pur ceo
que el ¢ft Fraucois & nient de la ligeance ne a la foy Den-
gliterre, & demand judgement [I ¢l doit alfion aver :
thatis, {he is not to be anfwered, for that the is a French
Woman, and not of the Ligeance, nor of the Faith of Eng-
lgnd, and demand Judgment, if fhe this Ation ought to
bave. . Bereford (then Chief Juftice of the Court of Comi-
mon Pleas) by the Rule of the Court difalloweth the Plea,
for that it was too thort, in that it referred Ligeance and
Eiith to Ewngland, and not to the King: And thereupon
Surrcn faith as followeth 5 Sir, nous voilomus averre que el
ne.¢ft my de la ligeance Denglitorre, ne a la foy le Roy,

& demand. judgement, € fi wvous agardes que el doit

efle refponde, nous dirromus affers : that 1s, Sir, we

will aver, that fhe is not of the Ligeance of Fugland, nor

of the Faith of the King, and demand Judgmen% h&’tﬁ
. ich
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Which later Words of the Plea (nor of the Faith of the
King) referred Faith to the King indefinitly and general-
ly, and reftrained not the fame to England, and t ereup-
on the Plea was allowed for good, according to the Rulé
of the Court : For the Book faith, that afterward the
Plaintiff defired leave to depart from her Writ. The Rule
of that Cafe of Cobledike, did (as Coke Chief Juftice faid)
over-rule this Cafe of Calvin, in the very Point now in
Queftion s for that the Plea in this Cafe doth not refes
Faith or Ligeance to the Kin indefinitely and generally;
but limiteth and refiraineth Faith and Ligeance to the King-
dom: Ewxtra ligeantiam regis regni fui Angliz, out of the
Ligeance of the King of his Kingdom of Zz%zglmzd : which
aficrwards the Lord Chancellor and the Chief Juftice of
the King’s Bench, having Copies of the faid ancient Re-
port, affirmed in their Arguments. So as this Point was
thus concluded, Ruod ligeantia naruralis nullis clanfris
coervcernr, nullis metis mgﬂmmmr, nullis finibus premitur.

4 & 5. By that which hath been faid it appeareth, That To whith and
this Ligeance is due only to the Kings fo as therein the ll.‘s";"ui“g‘““"
Quettion is not now, cvi, Jed quemodo debetur, 1t is true, that ’
the King hath two Capacities in him : one a natural Body,
being defcended of the Blood Royal of the Realm 5 and
this Body is of the Creation of Almighty God; and is fub-

Je& to Death, Infirmiry, and fuch likes the other is a
Politick Body or Capacity, fo called, becaufe it is framed
by the Policy of Man (and in 21 F. 4. 39. b. iscalled =
myftical Body;) and in this Capacity the King is cfteemed
to be immortal, invifible, not jubje&® to Death, Infirmity, (4) Poftea 12
Infancy, (4) Nonage, §5c. PL Com. in the cafe of the Lord [, Lif-;'ﬁ.’
Barkley 238. & in the cafe of the Dutchy 213. 6 E.3. 291. 1.5, Co.zy s,
& 26 A pl. 54. Now feeing the King hath but one Per- fgﬁ‘”g-“z-m
fon, and feveral Capacities, and one Politick Capacity for 55, 1 364
the Realm of England, and another for the Realm of 54 Firz. En-
Scotland, it is neceflary to be confidered, to which Ca acity f;ﬂé 15. By
Ligeance is due. And it was refolved, that it was ue to B¢ 3¢
the natural Perfon of the King (which is ever accompanied
with the Politick Capacity, and the Politick Capacity as it
were appropriated to the natural Capacity) and it is not due
to the Politick Capacity only, that is, to his Crown of
Kingdom diftinét f:")om is natural Capacity, and that fox
~ divers Perfons. Firft, every Subjedt (as it hath been afs

firmed by thofe that argued againft the Plaintiff) is pre«

fumed by Law to be fworn to t%e King, which is to his
naturul Perfon, and likewife the King is fworn to hi
Subjefls (as it appeareth in Bralton lib. 4. de altionibus,
€ap. 9. fol 10%.) which Oé;th he taketh in his nat}gral

C » eto
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Perfon: for the Politick Capacity is invifible and immortal 5

nay, the Politick Body hath no Soul, for it is framed by

-the Policy of Man. 2. In all Indi¢tments of Treafon, when

~any do intend or compafs mortenz & deftrutionem Domini

- Regis (which muft nceds be underftood of his natural Body,

for his Politick Body is Immortal, and not fubjeét to Death)

{#) Antea 6. - the Indi@ment concludeth, contra (a) ligeantie fue deli-
a.b.s Inft. 110 gy 5 ergo, the Ligeance is due to the natural Body. Zid.
ﬁ‘;”' 27% 05 Fir. Fuflice of Peace 53. & Pl Com. 384. in the Earl of
Cawly 185,  Lcicefter's Cafe. 3. It is true, that the King iz genere di-
Co. Lir.129 2. eth not, but, no Queftion, iz individuo he dieth : as for
‘Example, H. 8. F.¢. &c. and Queen Elizabeth died, o-

. therwife you fhould have many Kings at once. [z 2 & 3

(&) This Cale - pj g5 ATar. Dyer 128. one (b) Confladle difperfed divers
Book ac large, Bills inthe Streets in the Night, in which was written, that
g‘}.“ds’“ the ;‘- K. E. 6. was alive and in France, &¢. and in Colema_,u
Do s, -Strect in London, he pointed to a young Man, and faid
Scow’s Avridg. that he was King Fdward the Sixth.  And this being fpo-
3 togz, GhGs. “ken de individno (and accompanied with other Circumftan-
b i127. col 2. <es) was refolved to be High Treafon ; for the which Con-
num. 1o,  [lable was attainted and executed. 4. A (¢) Body Politick
(o) 1o Cosb. (being invifible) can as o Body Politick neither make or
¢ Coir.a. take Homage: Vide 33 H. 8. Lir. Fealty, Brook xs. 5. In
fide, in Faith or Ligeance nothing ought to be feigned, but

ought to be ew fide non fifla. 6. The King holdeth the

Kingdom of Fugland by Birth-Right Inherent, by defcent

from the Blood Royal, whereupon Succeffion doth attend 5

and therefore it is ufually faid, to the King, his Heirs and

Succeflors, wherein Heirs is firft named, and Succeflors is

attendant upon Heirs.  And yet in our ancient Books Suc-

ceffion and Succeflor are taken for Hereditance and Heirs,

Braét. 2. de acquirendo rerum Dominio, c. 29. Etfeiend

efl, quod beveditas ft fucceffio in univerfusniz jus quod defun-

flus autecelfor babuit, ex caufa guacunque acquifitionis wvel

Succeffionis, € alibi effinitatis jure nulla fucceffio permitti-

zur. - But the Title is by Defcent 5 by Queen Elizabeth’s

Death the Crown and Kingdom of Eugland defcended to

*his Majeity, and he was fully and abfolutely thereby King,

without any.cflential Ceremony or Aét to be done ex paft

fatto : for Coronation is but 2 Royal Ornament and Solem:

nization of the Royal Defeent, but no Part of the Ti-

tle. “In the firft Year of his Majefty’s Reign, before

€@) 3 Tufiz . -his Majelly's Coronation, Waifor (4) and Clerke, Semi-
) pary Pricts, and others, were of Opinion, that his Ma-
jelty wasno complete and ablolute King before his Co-

ronatian; but that Coronation did add™ a Confirmation

and Perfeftion to-the Defcent; and thercfore ( obs

{erve their damnable and dumned (Confequent) that they by

Strength
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Strength and Power might before his Coronation take him:
and his Royal Iflue into their Pofleffion, keep him Prifoner
in the Zower, remove fuch Counfellors and great Officers
as pleafed them, and conflitute others in their Places, &c.
And that thefe and others of like Nature could not be Trea-
fon againft his Majefty, beforc he were a crowned King.
But it was clearly refolved by all the Judges of England,
that prefently by the Defcent his Majéfly was completely
and abfolutely King, without any effential Ceremony or
At to be done e poft fatto, and that (@) Coronation was (a) 3 Int, s
but a Royal Ornament, and cutward Solemnization of the ’
Defcent. And this appearcth evidently by infinite Preccdents
and Book-Calfes, as (taking one Example in a Cafe fo clear
for all) King Henry VI. was not crowned until the eighth
Year of his Reign, and yet divers Men before his Coro-
nation werc attainted of Treafon, of Felony, &¢. and he wus
as abfolute and compleat 2 King, both for Matters of Judi-
cature, as for Grants, &c. before his Coronation, as hée was
after, as it appeareth in the Reports of the 1, 2,3, 4, 5, 6,
and feven Years of the fame King. And the like might be
produced for many other Kings of this Realm, which for
Brevity ina Cafe fo clear I omit. By which it maniteftly
appeareth, that by the Laws of Fuglszd there can be no
ntervegnum within the fame. If the King be feifed of,
Land by a defeafible Title, and dicth feifed, this Defcent
fhall Toll the Entry of him that Right hath, as it ap~
pearcth by ¢ () E. 4. 51. But if the next King had it by (4) 4 Co. s8.b.
Succeffion, ~that fhould take away no Entry, as it appear-
cth by Littleton fol. 93. If a Diffeifor of an Infant convey
the Land to the King, who dieth feifed, this Defeent ta
keth away the Entry of the Infant, as it is faid in 14 H. 6.
Jol 540 (¢) 45 lib. A pl. 6. Plow. Com. 234. where the (¢) 10Co.06 b,
Cafc was, the King H. 3. gavea Manor to his Brother the Co. Lit. 19. b}
Earl of Cornwal in Tail (ar what Time the fame was a J> > ;;‘;"‘bd
Yec-fimple conditional) King H. 3. dicd, the Earl before the Fitz. Garrany
Statute of Donis conditronal’ (having no Iffuc) by Deed ex- 68.Br. Aflees
changed the Manor with warranty for other Lands in Fee, B ?ﬁf’;;“
and ayed without Iflue, and the Warranty and Aflets de~ Br.Prerog 2.
{cended upon his Nephew King Bdward 1. and it was ad- 'IBri{CTCh pur
judged, that this Warranty and Affets, which defcended Ganany gr
upon the natural Perfon of the King, barred him of the 4, Co.132. b
Poflibility of Reverter. In the Reign of Ed. 2. the Spen- "~
cers, the Father and the Son, to cover the Treafon’
hatched in their Hearts, invented this damnable and damn-
ed Opinion, That Homage and Oath of Ligeance wes
more by Reafon of the King’s Crown (that is, of his
Politick Capacity) than by rezfon of the Perfon of the.

C3s King,
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King, upon which Opinion they inferred execrable and dete-
ftable Confequences : 1. If the King do not demean himfelf
by reafon in the Right of his Crown, his Lieges be bound
by Oath to remove the King, 2. Seeing that the King could
not be reformed by Suit of Law, thatought to be done by the
Sword; 3, That his Lieges be bound to govern in Aid of
him, and in Default of him. All which were condemned
by two Parliaments, one in the Reign of E4. 2. called Ewi-
lium Hugonis le Spencer, and the other in gnn. 1 Ed. 3.¢. 1,
Bratlon lib. 2, de acquirendo rerum Dominio, ¢. 24.f. 55,
faith thus, Bf? enim corona Reg fucere juftitiam € judic’, 85
tenere pacem, & [fine quibus corona confiftere non poteft ueo
tenere 5 bujufinodi autem jura five jurififtiones ad perfonas
vel tenementa transferri non porerunt,nec o privara perfona
Dpoffideri, nec ufiss nec exeontio juris, niff hoc datum fuit ei
defuper, [tcur jurifdittio delegata delegari non poterit quin or-
dinaria vemaneat cum ipfo Rege. Lt lib. 3. de attionibus,
cap. 9, Jol. 10y. Scparare autem debet Rex, cum fit Dei
wicarius in rerra, jus ab injuria, squum b iniquo, ut omnes
JSibi fubjetli honefte vivant, & quod nullus alium ledat, €
quod unicuique quod fuum fuerit rolta contributione redds-
¢ur. In refpet whereof one faith, That Corona eft quafi cor
0rnans, Cujus ornaments funt mifericordia & jufticia. Apd
therefore a King’s Crown is an Hieroglyphick of the Laws,
where Juftice, &c. is adminiftred ; for fo faith P. Pl /. 41.
pag. go0. Coronamn dicimus legis judicium effe, propreren
quod certis eft vinculis complicata, quibus vita mj{m veluti
wveligata ceercetur. Therefore if you take that which is fig-
nified by the Crown, that is, to do Juftice and Judgment, to
maintain the Peace of the Land, &, to feparate right
from wrong, and the Good from the Ill 5 that is to be un-
derftood of that Capacity of the King, that iz rei veritate
hath Capaciry, and is adorned and indued with Indowments
as well of the Soul, as of the Body, and thereby able to do
Juftice and Judgment according to Right and Equity, and

~ to maintain the Peace, §5c. and to find out and difcern the

{a) 3Keb, 20.

Clare. 120 2R0l.

Rep. 239,
Helt). 101,
4 Co. 48, b.

Truth, and not of the invifible and immortal Capacity that
hath no fuch Indowments; for of it felf it hath neither Soul
nor Body. And where divers Books and Aéts of Parliament
Apeak of the Ligeance of England, as 31 E. 3. tir. Cofinage

- 5. 4a.Fd, 3.2. 13 E. 5. tit. Bricfsyy. 25Ed,3. Stat. de na-

tis whtra mare. All thefe and other fpeaking briefly
in.a vulgar Manner (for (&) loguendum e verlgus )

-and not' pleading (for femticndums wt’ dofti) are to be

underflood of the Ligeance due by the People of Frng-
lend 1o ‘the Kings for no Man will affirm, that Fug-
fand irelf, taking ir for the Continent thereof, doth owe

any



Part VIL Carvin’s Cafe. 12

any Ligeance or Faith, or that any Faith or Ligeance
fhould be due to it: But it manifeftly appeareth, that the
Ligeance or Faith of the Subje@ is gropriume quarto modo
to the King, omni, foli, € fenzper. And oftentimes in the
Reports of our Book-Cafes, and in As of Parliament alfo,
the Crown or Kingdom is taken for the King himfelf, as in
Fitzh. Narur. Brev. fol. 5. Tenure iz capite is a Tenure of
the Crown, and is a Seigniory in grofs, that is of the Per-
fon of the King : and fo is 30 H. 8. Dyer fol. 44, 45.2 Te-
nure in chief, as of the Crown, is meerly a Tenure of the
Perfon of the King, and therewith agreeth 28 H. 8. #/2. Te-
nure, Br. 65. The Statute of 4 H. 5. cap. nitimo gave Priors
aliens, which were conventual to the King and his Heirs,
by which Gift faith 34 H. 6. 34. the fame were annexed
to the Crown. And in the faid A& of 25 E4. 3. whereas it
is faid in the Beginning, within the Ligeance of England,
it is twice afterward faid in the fame A& within the Lige-
- ance of the King, and yet all one Ligeance due to the
King. So in g2 F4.3. fol. 2. where it is firft faid, the Li-
geance of Exngland, it is afterwards in the fame Cafe called,
the Ligeance of the King 5 wherein though they ufed feve-
ral Manner and Phrafes of Speech, yet they intended one
and the fame Ligeance. So in our ufual Commiffion of
Aflife, of Gaol-delivery, of Oyer and Terminer, of the
Peace, &c. Power is given to execute Juitice, Secundum le-
gene & confuetudinent regni noftri Anglize; and yet Littleton
lib. 2. in his Chapter of Villenage f0. 43. in difabling of a
Man that is attainted in a Premunire faith, That the fame
is the King’s Law 5 and fo doth the Regifter in the Writ of
ad jura regio Stile the {fame, :
The Reafons and Caules wherefore by the Policy of the The Reafons
. . . oo . "~ wheretore the
Law the King is a Body Politick, are three, viz. 1. canfs King by Judg-
wmajeftatis, 2. canf neccfitaris, and 3. canfp wrilitatis, Firft, ment of Law
caufa majeftarss, the King cannot give or take bur by *(L‘:"azif oliricle
" Matter of Record for the Dignity of his Perfon, Se- (,‘,)p(;o,}{;;r,
condly, cauf neceffitatis, as to avoid the () Attainder of 16.a. Bacon’s
him that hath Right to the Crown, as it appeareth in 1 H. £ 7-fo 8,9
7-4. left in the interin there fhould be an (D) interregnum, By pay 37.105.
which the Law will not fuffer. Alfo by force of this Poli- Plowd. 238. b,
tick Capacity, though the (c) King be within Age," yet may gé }14\}'&:3:_ 5»:!,..
he make Lealfes and other Grants, and the fame fhall bind g, it 43. 2.1
him ; otherwife his Revenue thould'decay, and the King (¢) s Co.27. 2.
fhould net be able to reward Scrvice, $5¢. Laftly, caufa ll»‘JRv(:]dL]rz;&a.
- wtilitatis, as when Lands and Poflcflions defcend from zz‘;_a_'g'64,’b,'

his collateral Anccftors, being Subjeéls ‘as from the Earl 26 Af 54
C 4 of Firn.Enfant 15
Br. Age 14
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of Mareh, &e. to the King, now is the King feifed of the
fame in jure corone, in his Politick Capacity 5 for which
Caufe the fame fhall go with the Crown 3 and therefore, al-
beit Queen Elizaleth was of the half Blood to Queen M-
7%, yet fhe in her Body Politick enjoyed 2ll thofe Fee-

" fimple Liands, as by the Law fhe ought, and no collateral

Coufin of the whole Blood to Queen Mary ought to have
the fame. And thefe are the Caufes wherefore by the
Policy of the Law the King ismade 2 Body Politick: So
as for thefe fpecial Purpofes the Law makes him a Body
politick, Immortal, and Invifible, whereunto our Ligeance

- cannot appertain, But to conclude this Point, our Ligeance is

De Legibus
The fccond
general Part,

The Law of
Natpre.
Wing’s Max.1.

Co. Lit. 1 1. b

to our natural Licge Soveraign, defcended of the Blood
Royal of the King’s of this Realm. And thus much of the

- firfk general Part de Ligeantia.

Now followeth the fecond Part, de Legibus, wherein
thefe Parts were confidered: Firft, That the Ligeance or
Faith of the Subje is due unto the King by the Law of
Nature : Secondly, That the Law of Nature is Part of the
Law of Eugland : Thirdly, That the Law of Nature was
before any Judicial or Municipal Law : Fourthly, That the
Law of Nature is immutable.

The Law of Nature is that which God at the Time of
Creation of the Nature of Man infufed into his Heart, for
his Prefervation and Diretion ; and this is Lew eterna,
the Moral Law, called alfo the Law of Nature. And by
this Law, written with the Finger of God in the Heart of
Man, were the People of God a long Time gaverned, be-
fore the Law was written by Mofes, who was the firlt Re-
porter or Writer of Law in the World. The Apoftle
in the fecond Chapter to the Romzans faith, Cum enime gen-
tes que legem non babent naturaliter ea que legis funt faci-
ant, And this is within that Command of the Moral Law,
Honora parven, which doubtlefs doth extend to him that is

ater parrie. And the Apoftle faith, Omnis anima potefta-
vibus fublimioribus fubdita fit. And thele be the Words
of the great Divine, Hoc Deus in Jacris Scripturis juber,
boc lex Nature diftat, ur quiliber fubditys  obediat
Juperiori, And  Ariflorle, Natures Secretary  ZLib. 5.
LErhic, {aith, That jus uarwrale eft, quod apud omnes
borzines eandemn babet fotentimm.  And herewith doth
agree Bratton lib. 1, cap. 5. and Forigfeue cap. 8,
12, 13, & 16. Doffor & Srudent cap. o, 5 4. And
the Reafon hercof is, for that God and Nature is one

, v \ : to
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to all, and therefore the Law of God and Nature is one to
all. By this Law of Nature is the Faith, Ligeance, and O-
bedience of the Subjett due to his Sovereign or Superior.
And Ariftorle 1 Politicorum proveth, that to command and

to obey is of Nature, and that Magiftracy is of Nature : For

whatfoever is neceffary and profitable for the Prefervation of
the Society of Man is due by the Law of Nature: But Ma-
giftracy and Govetnment are neceflary and profitable for the
Prefervation of the Society of Man; thercfore Magiftracy
and Government are of Nature. And herewith accordeth
Tully lib, 3 de legibus, Sine imperio nec domus ulla, nec ci-
vitas, nec gens, nec hominune univerfum genus ftare, nec ip=
J& denique mundus poreft. This Law of Nature, which in-
deed is the eternal Law of the Creator, infufed into the
Heart of the Creature at the Time of his Creation, was two
thoufand Years before any Laws written, and before any
Judicial or Municipal Laws. And certain it is, That before
Judicial or Municipal Laws were made, Kings did decide
Caufes according to natural Equity, and were not tied to
any Rule or Formality of Law, but did dare jura. Andthis
appearcth by Fortgfouc cap. 12 & 13. and by Virgil that
Philofophical Poct, 7 &uead,

Hoc Priami geftamen erat, cum jura vocatis
More darer populis.

And 5 Znead,

. Gaudet regrno Trojanus Aceftes,
Tndicitque forum & parribus dat jura vocatis,

And Pomponius Iib. 2. cap. de origine juris, affirmeth,
that in Zarguinius fuperbuss Time there was no Civil Law
written, and that Papirius reduced certain Obfervations in-
to Writing, which was called Fus Civile Papirianum. Now
the Reafon wherefore Laws were made and publithed, ap-
pearcth in Fortefere cap. 13. and in Tully lib, 2. oficiorune :
At cum jus equabile ab wno viro bomines non confequeren-
tur, inventi funt leges. Now it appearcth by demonflrative
Reafon, that Ligeance, Faith, and Obedience of the Sub-
.?[e‘& to the Sovereign, was before any Municipal or Judicial

aws. 1. For that Government and Subjettion were long
before any Municipal or Judic. Laws. 2. For that it had been
in vain to have prefcribed Laws to any, but to fuch asought
Obedience, Faith, and Ligeance before, in Refpeét where-
of they were bound to obey and obferve them: Fruflra enine
' o - ferumtur

Poftea 25. a.
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é’ermﬂr leges miff fubditis & obedientibus. Seeing then that

aith, Obedience, and Ligeance, arc due by the Law of
Nature, it followeth that the fame cannot be changed or ta-

ken away; for albeit Judicial or Municipal Laws have in-

fli¢ted and impofed in feveral Places, or at feveral Times,

divers and feveral Punifhments and Penalties, for Breach or

not Obfervance of the Law of Nature, (for that Law only

confifted in Commanding or Prohibiting, without any

certain Punithment or Penalty) yet the very Law of Nature

(a) Dr. & Stud. it felf, never was nor could be (#) altered or changed. And
zl-,,a- therefore it is certainly true, that '2) Fura naturulia Sunt

JCart 130 mmutabilin. And herewith agrecth Bratton, lib. 1. cap. 5.
and Dobfor and Student cap. s € 6. And this appeareth
pleinly and plentifully in our Books.

If a Man hath a Ward by Reafon of a Seigniory, and is
outlawed, he forfeiteth the Wardfhip to the King: But if
@ Man hath the Wardthipof his own Sonor Daughter, which
(c)3 Co. 30. 2. is his Heir apparent, andis outlawed, he doth not (¢) forfeit
7.Ce.12.b. - this Wardfhip; for Nature hath annexed it to the Perfon
g"%"‘_-dg}- b of the Father, asit appeareth in 33 H.6.55.0. Bt bonusRex ni-
Br. ;.-c’,?;-ei,f‘m; bil & bono patre differt, € parria dicitur & parre, quin ba-
Plowd. 29\.a. Dot commzunem parrent, qui eft parer parrie. In the fame
é’,‘-i%fc ﬁ;“:f” Manner, maris & femine conjunctio cft de jure natur’, as

TR Bpagfon in the fame Book and Chapter, and 8t. Germin in
bis Book of the Doftor and Student, cap. 5. do hold. Now
if he that is attainted of Treafon or Felony, be flain by one
that hath no Authority, or executed by him that hath Au-
thoriry, but purflueth not his Warrant, in this Cafe his el-
deft Son can have no Appeal, for he muft bring his Appeal
as Heir, which being ex grovifione hominis, he lofeth it by

(4) Staraf, G, The Attaind. of his Father ; but his (4)Wife (if any he have)
soc. 35 H 6. fhall have an Appeal, becaufe fhe is to have her Appeal as
58. a. Br. Ap- Wife, which fhe remaineth notwithftanding the Artainder,

f:,]"’é;f';;‘ becavic mariy & femin' conjunttio is de jure narure, and

zink. 215, therefore’ (it being to be intended of trus end right Matri-
mony) is indiffoluble ; and this is proved by the Book in
35 H.6.57. Soif there be Mother and Daughter, and fhe
Daughter is attainted of Felony, now cannot fhe be Heir to
her Mother for the Caufe aforefaid; yet after her Attainder
if fhe kill her Mother, this is Paricide and Petit-treafon s
for yet fhe remaineth herDaughter, for that is of Nature, and
berewith agreeth 21 F.3.17.5. If a Man be attainted: of Fe-
lony or Treafon, he hath loft the King's legal Protetion,
for he is thereby utterly difabled to fuc any A&ion real or
“ perfonal (which is agreater Difability than an Alien in League
ath) and yet fucha Perfon fo attainted hath not loft that
g Prote&tion
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Protetion which by the Law of Nature is given to the K.
for that is indelebilis € immurabilis, and therefore the K.
may protect and pardon him, and if any Man kill him with-
out Warrant, he fhall be punifhed by the Law as a Man-
flayer, and thereunto accordeth 4 K. 4. and 35 H. 6. 5. Cawly a.
= A" pl.3. By the Statute of 25 Ed. 3. cap. 22. a Man at- 3 1o 126
tainted in a Premunire, is by exprels Words out of the
King’s Protection generally ; and yet this extendeth only
to legal Protetion, as it appeareth by Zisrleron, ful, 43. for
the Parliament could not take away that Prote@tion which
the Law of Nature giveth unto him; and therefore not-
withftanding that Statute, the King may proted and pardon
him. And though by that Statute it was further enated,
That it fhould be done with him as with an Enemy, by
which Words any Man might have flain fuch a Perfon (as B.1.C. s3.
it is holdenin 24 H. 8. Tit. Coron. Br. 1 97.) until the Stat. Co. Lit. 130.a,
made anno 5 Eliz. cap. 1. yet the King might protec and 2 Sulitr. 299.
pardon him. A Man outlawed is out of the Benefit of the “*™¥ 46:47-
Municipal Law ; for fo faith Firz. N. B. 16 1.0, Urlagatus eft
quaft extra legem pofirns : And Braft.1.3.traff.z. cxr. faith, .
that capur gerir lupinume 5 yet is he not out either of hijg Co- Lir. 128b.
natural Ligeance, or of the King's natural Prote@ion 5 for
neither of them is ty’d to Municipal Laws, but is due by
the Law of Nature, which (as hath been faid) was long
before any Judicial or Municipal Laws. And therefore if a
Man were outlawed for Felony, yet was he within the K’s
natural Protection, for no Man but the Sheriff could exe-
cute him, as it is adjudged in 2 lil. A #L. 5. Every Sub- Br. Corone 67.
Jet is by his natural Ligeance bound to obey and ferve his
Sovereign, &c. 1t is enalted by the Parliament of 23 H. 6. 23 H.6.¢. 3,
that no Man fhould ferve the King as Sheriff of any Coun-
ty, above one Year, and that, notwithftanding any Claufe
of non obftante to the contrary, that is to fay, notwithftand-
ing that the, King fhould exgreﬂy difpenie with the faid
Statute: Howbeit it is agreed in 2 H. 5. that asainft the Plowd. soz. b
exprefs Purview of that A&, the King may by a fEecialNon 2H. 7. 6.5
objgmzre difpenfe with that A&, for that the A& could not Br.Patenrs 1og,
bar the King of the Service of his Subject, which the Law '* Co- 1%
«of Nature did give unto him. By thefe and many other Ca-
fes that might be cited out of our Books, it appeareth, how

lentiful the Authoritics of our Laws be in this Matrer,
g,Vherefore to concludethisPoint (and to excludeall that ha'th
been or could be objected ageintt it) if the Obedience and Ii-
geance of the Subject to his Sovereign, be due by the Law of
Nature, if that Law be Parcel of the Laws as well of Eng-
land, as of all other Nations, and is immutable, and that
Pofinari and we of Ewgland are united by Birthright,
e v i

Co. Lit, 130. a.



, ‘CarLviNy Cuafe. ParT VII,
in Obedience and Ligeance (which is the true Caufe of
natural Subjetion) by the Law of Nature ; it followeth, that
Culvin the Plaintiff being born under one Ligeance to one
King, cannot bean Alien born; and there is great Reafon,
that the Law of Nature fhould direé this Cafe, wherein 5
natural Operations are remarkable : Firft, The King hath
the Crown of England by Birthright, being naturally pro-
created of the Blood Royal of this Realm : Secondly, Cai-
iz the Plaintiff naturalized by Procreation and Birthright,
fince the Defcent of the Crown of England: Thirdly, Li-
eance and Obedience of the Subjeét to the Sovereign, due
y the Law of Nature : Fourthly, Proteion and Govern-
ment due by the Law of Nature: Fifthly, this Cafe, in the
Opinion of divers, was morc doubtful in the Beginning, but
the further it proceeded, the clearcr and {tronger it grew ;
and thercfore the Doubt grew frdm fome violent Pafiion,
and not from any Recafon grounded upon the Law of Na-
ture, quia quanto magis violeusus motus (qui it contra ua-
duram) appropinguat ad fuum fuem, tanto debilicres €3
tardiores [uns ejus moruss [ed naturalis motus, quanto
magis appropinquar ad fuum finem, tanto fortiores € ve-
lociores Junt ejus motus. Hereby it appeareth how weak
() Ellefmere’s the Objection grounded upon the Rule of (#) Quando duo
Poltnat.c. 88, jupg concurrumt in una perfoma, €c. is: For that Rule
éﬁ:ﬁi; so® ‘holdeth not in perfonal Things, thatis, when two Perfons
Anteaz b, are neceffarily and inevitably required by Law (as in the
Moor 793, 804. Cafe of an Alien born there is; and thercfore no Man will
fay, that now the King of Ewgland can make War or
League with the King of Scotland, ¢35 fic de ceteris: And
fo in Cafe of an Alien born, you muft of Neceflity have =
feveral Ligeances to two feveral Perfons. And to conclyde this
Point concerning Laws, Noz adverfar’ diverfitas regnor’ fod
yEGUANTy 100 PArriarum, [od patrum patriar’ now coronariiz,
Jod covonatovuni, nos leguin municipalivm, fed regunz majes
Siarum. And therefore thus were dirc@ly ad clearly an-
- fwered as well the Objections drawn from' the Scveralty of
the Kingdoms, feeing there is but one Head of both, and
the Pofinari and us joined in Ligeance ro that one Head,
which is copula & ranguam oculus of this Cafes as alfo
the Diftinction of the Laws, fceing that Ligeance of the
Subjects of both Kingdoms, is due to their Sovereign by
one Law, and that is the Law of Nature.
The 34 gene. For the Third, it is firlt to be underftood, that as the
ra) Parrcon-  Laaw hath wrought four Unions, fo the Law doth #ill make
cerning both  four Separations. The 1ft Union is of both Kingdoms under
Kingdoms. g natural Liege Sover. K. and fo acknowledg, by the f‘i)& of
- Parlis
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Parliament of Recognition. The 2d is an Union of Ligeance:
and Obedience of the Subjefts of both Kingdoms, due by
the Law of Nature to their Sovereign: And this Union
doth fuffice to rule and over-rule the (%afe in Queftion ; and
this in Subflance is but 2 Uniting of the Hearts of the
Subjects of both Kingdoms one to another, under one Head
and Sovereign. The 3d Union is an Union of Protefion of
both Kingdoms, equally belonging to the Subjes of ei
ther of them: And therefore the two firfk Arguments or
Objecttions drawn from two fuppofed feveral Ligeances were
fallacious, for they did disiungere conjungends. The fourth
Union and Conjunétion is of the three Lions of Fngi. and
that one of Scorland, united and quartered in one Efcutcheon.

Concerning the Separations yet remaining: 14, Englond
and Scotland remain Eaveral and diftiné& Kingdoms. 2. They
are governed by feveral judicial or municipal Laws: 3.They
have feveral diftinét and feparate Parliaments: 4.Each King-
dom hath feveral Nobilities ; for albeit 2 Pofbnatus in Scor-
land, or any of his Pofterity, be the Heir of 2 Nobleman of
Scotland, and by hisBirth islegitimated in England, yet he
is none of the (#)Peers orNobility of England 5 for his na= (4) Dyer 360
tural Ligeance and Obedience, due by the Law of N ature, pl.6. 9 Co.1s7.
maketh him a Subjeét and no Alien within England: But 2P 2 Inft. 48
that Subjection maketh him not noble within Enugland, for '
that Nobility had his Original by the K’s Creation, and not
of Nature. And this is manifefted by exprefs Authorities,
grounded upon excellent Reafonsin our Books. If a Baron,
Vifcount, Earl, Marquefs, or Duke of England, bring any
Ation real or perfonal, and the Defendant pleadeth in A-
batement of the Writ, that he is no Baron, Vifcount, Earl, () Co.Lit.16b.
&c. and thereupon the Demandant or Plaintiff taketh If- 6)00?}31? e
fue ; this Iffue fhall not be try’d by Jury, but by the 9 Cosi.aup.a.
(?) Record of Parliament, whether he or his Anceftor, 1203-70»94:95-
whofe Heir he is, were called to ferve there as a Peer, and g 3.
one of the Nobility of the' Realm, And fo are our Books Moor 767
adjudged in 22 Aff. 24. 48 Edw. 3. 30. 35 H.6, 40. 20 Eliz,
Dyer 360. Vide 1n the 6th Part of my Reporss,'in the Coun-
zefs of Rutland’s Cafe. So as the Man, that is not Ze jure a
Peer, orone of the Nobility, to ferve in the upper Houfe of
the Patliament of England, is not in the legal Proceedings
of Law accounted noble within England. And therefore if
a Countee of Frauce or Spain, or any other foreign
Kingdom, fhould come into England, he fhould not here
fue, or be fued by the Name of Countee, &rz. for
that he is none of the Nobles that are Members of the

3 ' upper
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upper Houfe of the Parliament of England; and herewith

(2)9Co. 117.b. agree the Book-cafes of (4) 20 Ed.4.6.4.b. and 11 E4, 3. Tit.

Br.nofinede  Zye, 4v3. Like Law it is, and for the fame Reafon, of an

dignlty49.  Farl or Baron of Jreland, he is not any Peer, or of the No-

bility of this Realm: And herewith agreeth the Book in

gzzsz(;o.u]f’- 8 R. =. Tit. (5) Procefs pl. ultim. where inan ASon of

“TIOCF Debt Procefs of Outlawry was awarded againft the Earl of

¢c\Dy.360.pL8. Ormond in Ireland; which ought not to have been, if he
Co.Lit25rb.  had been noble here. Vide Dyer (c) 20 Eliz. 360.

But yet there is a Diverfity in our Books worthy of Ob-
fervation, for the higheft and loweft Dignities are univerfal,
for if a King of a foreign Nation come into England, by the
Leave of the King of this Realm (as it ought to be) in this
Cafe he fhall fue and be fued by the Name of a King; and

(d) Moor 803 herewith agreeth 11 E. 3. Tit.B7. (4) 473. where the Cafs
e i was, that Alice which was the Wife of R. e O. brought a
. Writ of Dower againft #obz Earl of Richmond, and the Writ

was Precip. Fobani® Comiti Richmondie cuftodi tery’ §8

beredis of William the Son of R.de O. the Tenant pleaded

That he is Duke of Brirain, not named Duke, Ju gment

of the Writ 2 But it is ruled, that the Writ was good, for

that the Dukedom of B7irain was not within the Realm of

England. But there it is faid, that if a Man bring a Writ a-

(¢) Moos go3, gainft Edward (e) Baliol, and name him not K. of Scotland,
~ the Writ fhall abate for the Caufe aforefaid. And hereof

there is a notable Precedent in Flesa Iib. 2. cap.3. §. 9. where

treating of the Jurildi€tion of the King’s Court of Mar/bal-

Jea it is faid, Er hac omnia ex officio fio licire facere pote-

wity ([3. Sengfehal’ aul’ hofpitii Regis) non obftante alicujus lis

berrate, eriam in alieno regno dume tamen reus in bofpitio Res

gis poterit_inveniri fecundum quod contigiv Parif. anno 14

£d. 1. de Engelramo de Nogent cagto in hofpitio Regis Augl

(2pf0 Rege tunc apud Parvifianm exiftente) cum difeis argents

Juraris recentor fuper facto, Rege Franc tunc prefente, &

unde licet curia Regis Franc de pred’ latrone per caftella-

num Parif petira fuerit, babitis hinc € inde tratatibus in

" canfilio Regis Franc', tandem confiderarum wits quod Rex

Angl illa vegia preragativa, € hofpirii fui Privilegio ure-

vetur, & gauderet, qui, coram Roberto Fits-Sobn milite

vunc bafpitii Regis Augl Senefehallo de latrocinio convitus,

(f) Moor 798, per confiderationem ejus Cur’ fuit (f) fufpenfus in paribulo
799- Santti Germani de Pratis. Which proveth, that though the
King be in a foreign Kingdom, vyet he is judged in Law a

P K. there. The other Part of the faid Diverfity, is proved by
--3gy9Co.117 4. the Book-cafe in 20 (g) E.4, fol. 6.4.b. where in a Writ of Debt
A dofme de - brought by Sir 7. Douglas Knight, againft Elizabeth Mol-
WY 45 ford, the Defend, demanded Judgment of the Writ, for t};Iat
the
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the Plaintiff was an Earl of Stotland, but not of England.;
and that our Sovereign Lord the King had granted unto
him fafe Condu&, not named by his' Name of Dignity,
Judgment of the Writ, ¢9c. = And there Juftice Zizz. giveth
the Rule; the Plaintiff (faith he) is an Earl in Scorland,
but not in England; and 'if our Sovereign Lord the King
grant to a Duke - of Frauce a fafe Condu& to merchandize,
and enter into his Realm, if the Duke cometh and bring-
ethMerchandize into this Land, and is to fue anA&Hon here,
he ought not to name himfelf Duke, for he is not 4 Duke
in this Land, but only in France. And thefe be the very.
Words of that Book-cafz ; out of which I colle&t 3 Things.
Firft, that the Plaintiff was named by the Name of a
Knight, wherefoever he received that Degree of Dignity.
Vide (a) 1H.6. 14 b. accord. ». That an Ear] of another King: (a)Br.brief1gg,
dom orNation isno Eatl (to be fo named in legal Proceedings) FZIZ- brief 35.
within this Realm: And herewith agreeth the Book of 7 ;,;?;g'”
11 Ed. 3. the Earl of Richmond’s Cafe before recited. 3.That Antca i3, & "
albeit the King by his Letters Patents of fafe Conduck do Moot 803. .
name him Duke, yet that Appellation maketh him no 9 Co- 117 b
Duke, to fue or to befued by that Name within England :

So as the Law in thefe Points (apparent in our Books! be

ing obferved, and rightly underfiood it appeareth how caufe-

lefs their Fear was, that the Adjudging of the Plaintiff to

be no Alien, fhould make 2 Confufion of the N obilities of

either Kingdom.,

Now are we in Order come to the fourth Noun (which The ath pene
is the 4th general Part) Alienigens ;5 wherein 6 Things did r,[pare. e a:
fall into Confideration. r. Who was Alienigena, an Ali- lenigena.
en born by the Laws of England. ». How many Kinds of
Aliens born there were. 3. What Incidents belonged to an
Alien born. 4. The Realon why an Alien is not capable of
Inheritance or Freehold within .X‘.‘ﬂglmzd. 5. Examples, Re-
folutions, and Judgments, reported in our Books in all
Succeflions of Ages, proving the Plaintiff to be no Alien,

6. Demonftrative Conclufions upon the Premiffes, ap-
proving the fame.

1. An Alien is a Subje@ that is born out of the Ligeance Who is an A-
of the Kling, and under the Ligeance of another, and can lica.
have no real or perfonal A&ion for or concerning Land ; but
in every fuch A&ion the Temant or Defendant may plead,
that he was bom in fuch a Country which is not within the

igeance of the King, and demang Judgm. if he fhall be an- o, Lir. 1285, §
fwered. And this is in Efe@ the Defeription which Ziz, 129a4lnttisz g
himfelf maketh, /. . cap. 14. Villen. fol. 43. Alienigena
o aliene gewiis fou aliew ligeant, qui etigm  dici-

: . ) . wr.
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tuy pevegrinus, alienus, cx0LiCus, €xXtraneys, &c. Extrane-
us eft fubditus, qui extra tervam, i. poteflarcin Regis narus
eft. And the ufual and right Pleading of an Alien born, doth
lively and truly defcribe and exprefs what he is. And there-
intwo Things are to be obferved; 1. That the moft ufual
and beft Pleading in this Cafe, is, both exclufive and inclu-
five, viz. extra ligeantiam domini Regis, &c. & infra li-

() Antea 5:13. oopptiam alrerius Regis, as it appeareth in (4) 9 E4. 4. 7. .

() Stanf. Cor.
17. f.

Full. Ch Hift.
L 1,12,

Book of Emtries fol. 244, &c. which cannot poflibly be
pleaded in this Cafe, for two Caufes; Firﬂ,‘ for that one K.
is Sovereign of both Kingdoms; 2. one Ligeance is due by
both to one Sovereign, and in Cale of an Alien there muft
of Neceflity be feveral Kings and feveral Ligcances. Se-
condly, no Pleading was ever extra regnum, or extra legem,
which are circumlicribed to Place, but extra ligeantiam,
which (as it hath been faid) is not local or tied to any
Place.
It appeareth by Bration lib. 3. trai. 2. c. 15. fol. 134.
that () Canurus the Danifb King, having fettled himfelf
in this Kingdom in Peace, kept notwithitanding (for the
better Continuance thereof) great Armies within thisRealm.
The Peers and Nobles of Ewugland diftafting this Govern-
ment, by Arms and Armies, (Odimus accipitrem quid fem-
per wivit in armis, wilely and politickly perfuaded
the King, that they would provide for the Safety of
him and his People, and yet his Armiescarrying with them
many Inconveniences, fhould be withdrawn; and therefore
offered, that they would confent to a Law, that whofoever
fhiould kill an Alien, and be ?_pp_rchended, and could not
acquit himfclf, he fhould be fubjeé to Juftice : But if the
Manflayer fled, and could not be taken, then the Town .
where the Man was {lain fhould forfeit 66 Marks unto the
King 5 and if the Town werc not able to pay it, then the
Hundred fhould forfeit and pay the fame unto the King’s
Treafure ; whereunto the King affented. This Law was

enned, Luicunque occiderit Francigenaim, £5¢. not cx-
cluding other Aliens, but putting Francigena o Frenchman
for Example, that others muft be like unto him, in owing.
feveral T.igeance to a feveral Sovereign, that is, to be extra
ligeantiom vegis Angl’, and infra ligeantiam alterius vegis.
And it appears before out of Braflon and Flets, that
both of them ufe the fame Example (in defcribing of an
Allen ad fidem vegis Frand. And it was holden, that ex-
‘cept it could be proved, that the Party flain was an Eng-
lypman, that he fhould be taken for an Alien; and
this was called Englethere, Euglefperia, that is, a Proof
that the Party flain was an Englifbman, (Hereupon

: Canurus
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Canurus prefently withdrew his Armies, and within a-
while after loft his Crown, and the fame was reftored to
his right Owner.) The faid Law of Englithery centinued
until 14 4. 3. cap. 4. and then the fame was by A& of
Parliament oufted and abolithed. So amongft the Laws of
William the Firft, (publifhed by Mafter Lambert, fol. 125.
- Omenis Francigena) there put for Example as before is fzid,
to exprefs what manner o{? Perfon alienigens fhould be) gui
zempore Edvardi propingui noftri fuir particeps legum §5
confuerndinume Anglorum (that is, made Denizen) grod
dicunt ad feor & lot perfolvar fecundum legem Arglerum.
Every Man is either Alienigena, an Alien born, or fud- }‘x‘:"(’{"g‘;‘;‘?; ens
ditus, a Subjeét born.  Every Alien is either a Friend that ghere be,
is in League, &¢. or an Enemy that is in open War, €.
Every Alien Enemy is either 270 temnfore, temporary for a
Time, or perperuns, perpetual, or [fecialiter fermiffus,
permitted efpecially. Every Subjeé is either narus, born,
or datus, given or made : And of thefe briefly in their Or-
der. And Alien Friend, as at this Time, a German, a
Frenchman, a Spaniard, ¢e. (all the Kings and Princes in
Chriftendom being now in League with our Soveraign, but
2 Scot being a Subjedt, cannot be faid to be a Friend, nor
Scotland to be folum amici) may by the Common Law have,
acquire, and get within this Realm, by Gift, Trade, oro- .
ther lawful Means, any Treafure, or (2) Goods perfonal (#)ColLit2b.
whatfoever, as well as an Englifpran, and may maintain a-
ny (&) A&ion for the fame: But (c) Lands within this (6) 1 Bulft.134.
Realm, or Houfes (but for their neceflary Habitation only) Y;‘ E’ga‘:’“"
Alien Fricads cannot acquire, or get, nor maintain any fw_h"_ [ And.
Action real or perfonal, for any Land or Houfe, unlefs the z5. Moor a3 1.
Houfe be for their neceffury Habitation. For if they fhould LK¢ 266
be difabled to acquire and maintain thefe Things, it were €83. & Cor
in Effeét to deny unto them Trade and Traffick, which is o 4 Inft. 152
the Life of every Ifland. But if this Alien become an E- Ryﬁzgﬂpl;f.
nemy (as all Alien Friends may) then is he utterly difabled 5 N ¢ 595,
to maintain any Aétion, or get any Thing within this Br, Non-abili-
Realm. And this is to be underftood of a temporary Alien, Efff:’h o
that being an Enemy, may be a Friend, or being 2 Friend, ¢o |5 s b,
may be an Enemy. But 2 perpctual Enemy (though there Dy.:.pl. 8.
be no Wars by Fire and Sword between them,) cannot main-
tain any Aétion, or get any Thing within this Realm,
All Infidels are in Law perpetui (4) inimici, perpetual E-
nemies (for the Law prefumes not that they will be con- (7) Wing Max.
verted, that being remota porentia, a Remote Poffi- 10-
bility) for between them, as with the Devils, whofe
Subje&ls they be, and the Chriftian, there is perpetual
' D Hoftiliry,
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Hoftility, and can be no (#) Peace ; for as the Apoftle faith,
2 Cor. 6. 15. Queeautem conventio Chrifti ad Belial, aur
gue pars fideli cum infideli, and the Law faith, Fudeo

" Chriftianum pullum ferviat mancipitin, nefas enim eft quens

Chriftus redemit blafphewmaum Chrifti in fervitutis vinculis
detinere. Regifter 282, Iunfideles funt Chrifti & Chriftia-
norum inimici., And herewith agreeth the Book in12 H. 8,
Jol. 4. where it is holden that a Pagan cannot have or main-
tain any Altion at all.
And'upon this Ground there isa Diverfity between a
Conqueft of a Kingdom of a Chriftian King, and the Con-
ucft of 2 Kingdom of an Infidel ; for ifa King come to a
Chriftian Kingdom by Conqueft, feeiug that he hath oire
&5 necis poreftaten, he may at his Pleafure alter and change
the Laws of that Kfngdom, but until he doth make an Al-
teration of thofe Laws, the ancient Laws of that Kingdom
remain. But if a Chriftian King fhould conquer a King-
dom of an Infidel, and bring them under his Subjetion,
there ipfo faéfo the Laws of the Infidel are abrogated, for
that they be not only againft Chriflianity, but againft the
Law of God and of Nature, contained in theDecalogue, and
in that Cafe, until certain Laws be cftablifhed amongft
them, the King by himfelf, and fuch Judges as he fhall ap-

point, fhall judge them and their Caules according to na-

- tural Equity, in fuch fort as Kings in ancient Time did

Ireland.

with theirKingdoms, before any certainMunicipal Laws were
given, as before hath been faid. But if a King hath a
Kirgdom by Title of Defcent, there feeing by the Laws of
that Kingdom he doth inherit the Kingdom, he cannot
change thofe Laws of himfelf, withoutr confent of Parlia-
ment. Alfo if a King hath a Chriftian Kingdom by Con-
quelt, as King Henry the Second had JIreland, after King
Hobn had given unto them, being under his Obedience and
Subjeétion, the Laws of Zugland for the Government of
that Country, no fucceeding King could alter the fame
witheut Parliament. And in that Cafe while the Realm
of Englaud, and that of Ireland were governed by feveral
Laws, any that was born in Jrelamd was no Alien to the
Realm of Englaud. In which Precedent of Ireland three
Things are to be obferved : 1. That then there had been

‘two Defcents, one from Henry the Second to King Richard

the Firlt, and from Richard to King Fobn, before the Al-
teration of the Laws. 2. That albeit freland was a diftin&
Dominion, yet the Title thercof being by Conqueft, the fame.
by Judgment of Law might by exprels Words be bound by
A& of the Parliament of Engl, 3, That albeit no Refer-

4 s vation
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vation were in King Jubi's Charter, yet by Judgment of ke a0,
Law a Writ of Errer did lie in the King’s Bench in Eng- pl.1o. 4 Infk:
land of an erroncous Judgment in the King's Bench of Jre- 71 F.N.B.2a,
land. _Furthermore, in the Cafe of a Conqueft of a Chri-

ftian Kingdom; as well thofe that ferved in Wars at the Vauch '
Conqueft, as thofe that remaired at home for the Safety z§xlj° $29%
and Peace of their Country, and other the King’s Subjeds

as well Antenari as Poftnati, arc capable of Lands in thé

Kingdom or Country conquered, and may maintain any

real A&ion, and have the like Privileges and Benefits there,

as they may have in England.

The third kind of Encmy is; inimicus permiffus, an E-
nemy that cometh into the Realm by the King's fafe Con-
du&, of which you may read in the Regiffer fol. 25. Hook
of Entries Ljettione firme 4, 32H.8. 23,0.85c. Now what
a Subjet born is, appearcth at large by that which hath
been [aid de ligeantia ; and fo likewile de fubdito dato, of a CoLit.13p.a;
donaifon 5 for that is the right Name, {o called, becaufe his
Legitimation is given unto him ; for if you derive Denizen
from deins nce, one born within the Obedicnce or Ligeance
of the King, then fuch a one fhould be all one with a natu-
fal born Subje&.  And it appearcth before out of the Taws -
of King 7. 1. of what Antiquiry the muking.of Denizens
by the King of Zinglaud hath been. .

3. 'There be regularly Cunlefs it be in fpecial Cafes) three of the tne.
Incidents to a Subje born. 1. That the Parents be un- dems o
der the a&ual Obedience of the King, 2. That the place 30 Alien.
of his Birth be within the King's Dominion. And 3. the ¢ R¢P 27
Time of his Birth is chicfly to be confidered; for he can-
not be 2 Subjedt born of one Kingdora that was born under
the Ligeance of a King of another Kfngdom, albeit after-
twards onc Kingdom defcend to the King of the other.  Tor
the firlt, it is termed aétual Obedience, becaufe thongh the
King of Englatd hath abfolute Right to other Kingdoms or
Dominions, as France; Aquitain, Norinandy; e, yet fee-
ing the King is not in aftual Pofieflion thercof, none born
there fince the Crown of Eugland was out of atual Poflefi-
on thereof; are Subje&s to the King of Zingland. 2. The
Place is oblervable, but fo as many Times Ligeance or
Obedience, without any Place within the King's Dominions
ruay make a Subjelt born, but any Place within the King’s
Dominions without Obedience can never produce a natural
Subjed. And therefore if any of the Kings Ambaffadors in
Toreign Wations, have Children there of their Wives, being -, Car:
Zngl:fy Women, by the Com. Laws of England they are gh;, 5o,
narural born Subjects, and yet they are born out of the March. o1,
King’s Dominions, .But if Enemies fhould come into any Jeuk. Cear. 3.
of ¢he King's Dominions; and furprifc any Cattleor Fort,and

‘ D a pollefs
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pofiefs the fame by Hoflility, and have Iffue there, that If-
fue is no Subjeét to the King, though he be born within
his Dominions, for that he was not born under the K’s ILi-
geance or Obedience.But theTime of his 1 #) Birth is of the
Effence of a Subje&t born s for he cannot be a Subje& to
the King ot England, unlefs at the Time of his (#) Birth
he was under the Ligeance and Obedience of the King,
And that is the Reafon that Awremanti in Scotland (for
that at the Time of their Birth they were under the Li-
geance and Obedience of another King) are Aliens born, in
refped of the Time of their Birth.

4. It followeth next in courfe to fet down the Reafons,
wherefore an Alien born is not capable of Inheritance with-
in England, and that he is not for three Reafons. 1. The
Sccrets of the Realm might thereby be difcovered. 2. The
Revenues of the Realm (the Sinews of War, and Ornament
of Peace/ fhould be taken and cnjoyed by Strangers born.
3. It fhould tend to the Deflru&tion of the Realm. Which
three Reafons do appear in the Statutes of 2 H. 5. cap. and
411 cap.s. ulrimo. But it may be demanded, Wherein doth
that Deftruction confilt 2 Whereunto it is anfwered : Firft,
it tends to Deftruction tempore belli 5 for then Strangers
might fortify themfelves in the Heart of the Realm, and
be ready to fet Firc on the Commonwealth, as was excellent-
Iy fhadowed by the Trojan Hotle in F7rgil's fecond Book
of his AEneads, where a very few Men in the Heart of the
City, did more Mifchief in few Hours, than ten thoufand
Men withcut the Walls in ten Years. Seccondly, tempore
Zacis, for fo might many Aliens born get a great Part of
the Inheritance and Freehold of the Realm, whereof there
thould! follow a Failure of Juftice (the Supporter of the Com-
monwealth) for that Aliens born cannot be returned of Ju-
ries (&) for the T'rial of Iflues between the King and the
Subjett, or between Subjeét and Subjec.  And for this pur-
pole, and many other, fee a Charter (worthy of Obfervation)
of King Zd. 3. written to Pope Clement, Darum apud
Weitm. 26 die Sepr. ann. vegni noflri Francie 4. regni vero
Anglie 17, '

5. Now are we come to the Examples, Refolutions, and
Judgments of former Times ; whercin two Things are to
be obferved : Fitft, How many Cafes in our Books do o-
ver-rule this Cafe in Queftion (for udi (c)cadem ratio ibi
wdem jus, & de [imilibus. iders eft judicium. 2. That for
want of an exprefs Text of Law iz rerminis terminantibus
and of Examples and Precedents in like Cafes (as was obje@-
ed by fome) we are driven to determine the Queftion by
natural Reafon: For it wasfaid, 87 cofférlex feripraid cuftodiri

: eporres
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oporiet quod moribus & confuetudine indulum cft, & f7 qus,
in re hoc defecerit, recurrendum ¢ft ad rationem.  But that
receiveth a threefold Anfwer : Firft, That there is no
fuch Rule in the Common or Civil Law, but the true Rule
of the Civil Law is, Zex Seripta [T ceffer, id cuftodiri opor-
vet quod moribus & confuerndine indultum oft, ¢ 7 qua in
re hoc defecerit, runc id quod proximune € confequens ei
eft, & [7 id non appareat, tunc jus quo urbs Romana utitur,
Jervari gporter. "Secondly, If the faid imaginative Rule be
rightly and legally underftood, it may {land for Truth: For

if you intend 7ario for the legal and profound Reafon of
- fuch as by diligent Study and long Experience and Obferva-
tion are fo learned in the Laws of this Realm, us out of
the Reafon of the fame they can Rule the Cafe in Quetti-
on, in that Senfe the faid Rule is true: Butif it be intended
of the Reafon of the wifeft Man that profefleth not the
Laws of England, then (I fay) the Rule is abfurd and dan-
gerouss for (4) cuilibet in fiia arte perito eft credenduin, & (2), o194,
quod quifyue (b) norit in hoc fo exérceat. Er omues pru- 5, Cfé- 7
dentes ille admistere folent que probantur jis qui in fiua L‘i“‘hfyf :lcf; <
arte bene verfuti funt, Arift. 1. Topicorum, cap.s. Third- Lit. 125.9.
ly, There be Multitudes of Examples, Precedents, Judg- () 11 Co. 10,
ments, and Refolutions in the Laws of England, the true l‘; Q“) f°
and unftrained Reafon whereof doth decide this Quettion 5 Co. Lit, 125 2
for Pxample : The Dukedom of Aeguitain, whereof Gaf~ 8 Co. 1304
coin was Parcel, and the Earldom of Poytiers, came to S&E?&rﬁ&;
King Henry the Second by the Marriage of Fleanor, '
Daughter and Heir of Win. Duke of Acquitain, and Rarl
of Poyriers, which defcended to Rich. 1. Hen.3. Ed. 1.
Ed. 2. Ed. 3. &c. In 29.lib. (c) Aff. pl. 48. in one Cafe () Moor 796,
there appear two Judgments and one Refolution to be gi- g"’,’}' b,
ven by the Judges of both Benches in this Cafe following, Foit- 20
The Pofleflions of the Prior of Chelfey in Time of War ‘
were feiled into the King’s Hands, for that the Prior was
an Alien born: The Prior by Petition of Right fued to the
King, and the Effcét of his Petition was, That before he
came Prior of Chelféy, he was Prior of .4udover, and whilft
he was Prior there, his Poffeffions of that Priory were like-
wife feifed for the fame Caufe, fuppofing that he was an
Alien born ; whereupen he fued a former Petition, and
alledged that he was born in Gaftoin within the Ligeance
of the King : Which Point being put in Iffuc, and found
by Jury to be true, it was adjudged that he fhould have
Reftitution of his Pofleflions generally without men-

ioning of Advowfons, After which Reflitution, one of the

D3 faid
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faid Advowfons became void, the Prior prefented, againt:
whom the King brought a Que. Imp. wherein the King
was barred, and all this was contained in the later Petiti-
on. And the Book faith, that the Earl of 4rundel, and
Sir Guy of B. came into the Court of Common Pleas, and
demanded the Opinion of the Judges of that Court concern-
ing the faid Cafe, who refolved, that upen the Matter a-
forefaid the King had no Right to feize. In which Cafe,
amongft many notable Points, this one appeareth to be ad-
judged and refolved, that a Man born in G4f¢0inz under the
King’s Ligeance, was no Alien born, as to Lands and Pof-
feffions within the Realm of England, and yet England
and Gaftoin were feveral and diftinét Countries. 2. Inhe-
rited by feveral and diftint Titles. 3. Governed by feve-
ral and diftin& Municipal Laws, as it appearcth amongft
the Records in the ‘Zgafwer, Rer. Vafe. 10 Ed. 1. Num. 7,
4. Out of the Extent of the Great Seal of Eugland, and
the Jurifdi¢tion of the Chancery of Ewgland. 5. The like

- Objeétion might be made for default of Trial, as hath been

made againft the Plaintiffi And where it was faid that
Gaftoin was no Kingdom, and therefore it was not to be
matched to the Ca%e in Hand, it wasanfwered, that this
difference was without a Diverfity as to the Cafe in
Queftion ; for if the Plea in the Cafe at the Bar be good,
then without Queflion the Prior had been an Alien; for it
might have been faid (as it is in_the Cafe at the Bar) that
he was born ewxtrs ligeantiarz Regis Regni fui Anglie, (5
iunfra ligeantiam Derinii fiii Vafeonie, and that they were
feveral Dominions, and governed by feveral Laws: But
then fuch a Conceit was not hatched, that a King having
feveral Dominions fhould have feveral Ligeances of his
Subjefts. Secondly, it was anfwered, That Gafeoin was
fomctime a Kingdom, and likewile AMillain, Burgundy.
Bavier, Brirain, and others were, and now are become
Dukedoms. Cuflile, Arragen, Portugal, Barcelows, §Sc.
were fometime Earldoms, afterwards Dukedoms, and now
Kingdoms. ZLolemia and Polonia were fometimes Duke-
doms, and now Kingdoms, and (omitting many other, and
coming neater home) Ircland was before 32 . 8.4 Lord- .
fhip, and now is a Kingdom, and yer the King of England
was as ablolute a Prince and” Soversign when he was Lord
of Trelwid, as now, when he is fliled King of the fame.
10 Ed. 5. j1.anexchange was made between an Englifhmas
and a Gaftoir, of Lands inEngland and in Gafioiny 7go the
Gafeoin was tio Alien, fgn" th;n had he not tgen capable of
Lands'in England,t H. 4.1.the King broughraWric c?right of:
Ward sgaint oneSybifwhofeHusband was exiled intoGofeein
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Ergo Gaftoin is no Parcel or Member of England, for exi-
linan cft patrie privatio, naralis foli mutatio, leguir nativa-
ruim amiffio, 4 E.4.10.b. the King dire€ed his Writ out of
the Chancery under the Great Seal of England, to the
Mayor of (2) Burdeaux (a City in Gaftoin) then being un- (a)Vaugh.290,
der the King’s Obedience, to certify, whether one that was 9 Co.31. b.
outlawed here in England, was at that Time in the King’s ER",“.- 583,
Scrvice under him in_obfequio Regis : whereby it appear- by Trizl 156"
eth, that the King’s Writ did run into Gaféoin, for it is the
Trial that the Common Law hath appointed in that Cafe.
But as to other Cafes, it is to be underftood, that there be
2 };m}i of Writs, viz. Brevia mmy/a;arizz & _rc;;zez/iﬂli'a, & Vaueh

i mandaroria & uon romedialia: brevia mandatoria ) ?,‘:ﬁ 432 b
& rnedialia, as Writs of Right, of Formedon, ¢Zc. of Moor $o4.
Lrooty 'L'refpafs, &e. and fhortly, all Writs real and perfo-
nal, whereby the Party wronged is to recover fomewhat,
and to be remedied for that Wrong that was offered unto
him, are returnable or determinable in fome Court of Ju-
ftice within England, and ro be ferved and executed by the
Sheriffs, or other Minifters of Juttice within Bngland, and
thefe cannot by any Means extend into any other Kingdom,
Country or Nation, though that it be under the K’s actual
Ligeance and Obedience. But the other kind of Writs
thatare Mandatory, and not Remedial, are not tied to any
Place, but do follow Subjeion and Ligeance, in what
Country or Nation foever the Subject is, as the King's Writ
to command any of his Subjeéts refiding in any Foreign
Country to return into any of the King’s own Dominions,
Sub fide &5 ligeantia quibus webis tencinini. And {o are the
aforefaid mandatory Writs cited out of the Regiffer of Pro- Anteafolfs b,
tection for Safety of Body and Goods, and r?uiring, that if
any Injury be offered, that the fame be redrefled accordi ng to
the Laws and Cuftoms of that Place. Vide le Reg. fo. 26.”
Stamford Preveg. cap. 12, fol. 39. {aith, That Men born in
Gaftoin are inheritable to Lands in Exgland. This doth
alfo appear by divers Aéts of Parliament: for by the whole
Parliament, 39 E. 3. cap. 16. it is apreed, that the Gafoins
arec of the Ligeance and Subjeétion of the King, Pide
42 Fd. 3. cap. 2. &5 28 H. 6. cap. 5. ¢,

Guyen was another Part of Aguitain, and came by the Goyan.
fame T'itle : And thofe of Guyen were by Aét of Parliament (l'"g"',fi”f'nu,u_
in 13 H. 4. not imprinted, ex Rotr. Parliament. eodem Corcon's Abr.
anno, adjudged and declared to be no Aliens, but able 48
to Poffels and Purchafe, &¢. Lands within this Realm.
And fo doth Stamford take Dthe Law. Prerog. c.12.1. 3 (ii

4 An
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And thus much of the Dukedom of Agwitain, which
(together with the Earldom of Poyriers) came to King

* Henry the Second (as hath been faid) by Marriage, and
* continued in the aétual Poffeffion of the Kings of England

(2) Dev. 15. 2.
Moor 796, So1.
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by ten Defcents, viz. from the firft Year of King Henry
the Sccond, unto the two and thirtieth Year of King Henry
the Sixth, which wasupon the very Point of three %undred
Years, within which Dutchy there were (as fome write)
4 Archbifh. 24 Bifhop. 15 Earldoms, 202 Baronies, and a-
bove a thoufand Captainfhips and Bailiwicks: And in all
this long Time neither Book-Cafe nor Record can be found
wherein any Plea was offered to difable any of them that
were born there, by Foreign Birth, but the contrary hereof
dire@tly appeareth by the faid Book-Cafe of (4) 27 /i,
Afl. 48.

The Kings of Eugland had fometime Normandy under
aftual Ligeance and Obedience. The Queftion is then,
whether Men born in Noruzandy, after one King had them
both, were inheritable to Lands in England ;5 and it is E-
vident by our Books that they were : For {o it appeareth
by the declaratory A& of 17 £. 2, de Prerog. Reg. c. 1..
that they were inheritable to, and capable of Lands in
England : For the Purview of that Statute is, Dnod Rex
habebit cftaetas de terris Normannorum, €. Ergo Nor-
zeans might have Lands in Frugland : § hoc fimiliter intel-
ligenduiz eft, /7 aligna hereditas defeendat alicui nato in

Fartibus tranfinarinis, &c. Whereby it appeareth, that they

were capable of Lands within Ergland by Defcent. And
that this A& of 17 E. 2. was but a Declaration of the Com-
mon Law, it appeareth both by Braffon who (as it hath
been faid) wrote in the Reign of Henry the Third, lid. 3.
trall. 2. ¢. 1. £ 116. and by Britton who wrote in 5 E. I.
¢. 18. that all fuch Lands as any Norwzan had cither by De-
fcent or Purchale, efcheated to the King for their Treafon,
in revolting from their natural Liege Lord and Soveraign.
And theretore Stamf rd Praveg. cap. 1= fal. 39. expound-
ing the faid Statute of 17 Z. 2. cap. 1z2. concludeth, that
by that Chapter it fhould appear (as if he had faid, it is ap-
parent without Queftion) that all Men born in Normandy,
Gafeoin, Guyer, Aujer, and Britain, | whilit they were
under atual Obedience) were inheritable within this Realm
as well as Eiglifpmeen. And the Reafon thereof was, for that
they were under one Ligeance due to one Soveraign, And fo
much (omitting many other Authorities) for Normandy :
faving I canvot let pafs the Ifles of Fernfey and Gerfey,
Puarts and Parcels of the Dukedom “of Normandy, yet
femaining under the aflual Ligeance and Obedience
of the King, I think no Man will doubr, but thofe that are

4 born
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born in Fernfew and Gerfey (though thofe Ifles are no Par-
cel of the Realm of Eugland, but {feveral Dominions enjoyed
by feveral Titles, governed by feveral Laws) are inherita-
ble and capable of any Lands within the Realm of England,
1 E. 3. fel. 7. Commiffion to determine the Title of Lands
within the faid Ifles, according to the Laws of the Iles;
and Mich. 41 E. 3. in the Treafury, Quia negorium pred
nec aliqua alia negotia de infula pred’ eniergentia non debent
terminari nifi fecundum legem infule pred’, $c. And the
Regifter fol, 22. Rew fidelibus fuis de Fernfey & Gerfoy. K.
PVulliain the Firft brought this Dukedom of Normandy with
him, which by five Defcents continued under the adual O-
bedience of the Kings of England, and in or about the 6th
Year of King #l#, the Crown of England loft the aGual
Pofleflion thereof, until King Henry the sth recovered it a-
gain, and left it to King Henry the 6th, wholoft it in the
28th of his Reign; wherein were (as fome write) one
Archbifhoprick and fix Bifhopricks, and an hundred ftrong
Towns, and Fortrefles, befides thofe that were wafted in
War. AMaud the Emprefs, the only Daughter and Heir to
Henry the Firfl, took to her fecond Husband Zeffrcy Plan-
teginet, Earl of Aujon, Tourain, and Mayne, who had If-
fue King H. 2. to whom the faid Earldom by juft Title de-
fcended, who, and the Kings that fucceeded him, filed
themitlves by the Name of Comes Andegaw’, 85c. until K.
F. 3. became King of all France; and fuch as were born
within that Earldom, fo long as it was under the aftual O-
bedicnce of the King of Exngland, were no Aliens, but na-
tural born Subjeéls, and never any Offer made, that we can
find, to difable them for forcign Birth. But leave we Nor-
wmandy and Anjou, and {peak we of the little, but yet an-
cient and abfolute Kingdom of the Ifle of Man, asit ap-
scarcth by divers ancient and authentick Records; as ta-

iing one for many. Areold King of Man fued 1o King
. 3. to come into Lygland to confer with him, and to per-
form certain Things which were due to King . 3. there-
upon King H. 3. 21 Decemnb. ann. regn. f4i 34. at FWinche-
Jler by his Letters Patents gave Licence to Arrold King of
Man as followeth 5 Rex omnibus fulutene. Sciatis, quod li-
centiam dedimus, &c. Artoldo Regi de Man veniendo ad
n0s in Angl ad loquend’ nobife’, & ad fuciend’® nobis quod
Jucere debers € ideo vobis mandamus quod ci Regi in ve-
nicndy ad uos in Angi', vel 1bi morando, wvel inde redeundy
nullune faciar’ aur fevi permittatis damnum, injur’, mole-
Sticm, aur gravamen, vel etiam bominil’ fuis quos fecum ducet
& [l aliquud cis forisfall fuerit, id eis fine dilay’ faciat’ emen-
dari. Liz cujus, e, durarur’ vfque ad foft' S. Mich., Wherein
‘ a ’ two
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two Things are to be obferved ; 1. That feeing that 4rrold
King of Man fued for a Licencein this Cafe to the King,
it proveth him an abfolute King, for that a Monarch or an
abFolute Prince cannot come into Ewgland without Licence
of the King, but any Subje&t being in League, maycome in-
to this Realm without Licence; 2. That the King in his
Licence doth ftile him by the Name of a King. It wasre-
folved in 11 . 8. that where an Office was found after the
Deceafe of Thomas Earl of Darby, and that he died fei-
fed, &c. of the Ifle of Maw, that the faid Office was utter-
ly void, for that the Ifle of Man, Normandy, Gafecin, 5.
were out of the Power of the Chancery, and governed by
feveral Laws; and yet none will doubt, but thofe that are
born within that Ifle, are capable and inheritable of Lands
within the Realm of Eugland. Wales was fometime a
Kingdom, as it appeareth by 19 H. 6. fol. 6. and by the A&
of Parliament of 2 H. 5. ¢.6. but whilft it wasa Kingdom,
the fame was holden, and within' the Fee, of the King of
Eugland; and this appeareth by our Books, Fleta, lz%. I.
¢cap. 16. 1 E.3.14. 8 E.3.59. 13 E.3. Tir Furifdic?
10 H. 4. 6. Plow. Com. 368.” And in this Refpedt, in divers
ancient Charters, Kings of old Time ftiled themfelves in
feveral Manners, as King Edgar, Britannie Bagia's, Ethel-
aredus, rotius Albion’ Lei providentin Dinperator, Edredus
wagi’ Brirany’ Monarcha, which among many other of
like Nature 1 have feen. But by the Statutc of 12 E. I.
Wales was united and incorporated into England, and made
Parcel of England in Poleffion ; and therefore it is ruled in
7 H. 4. f.13. a. that no Prote&ion doth lie quia morarur in
Wallia, becaufe Wales is within the Realm of Lugland. And
where it is recited in the A& of 27 H. 8. that Wales was e-
ver Parcel of the Realm of England, it is true in this Senfe,
viz. that before 12 F. 1. it was Parcel in Tenure, and fince
it is Parccl of the Body of the Realm. And whofoever is
born within the Fee of the King of England, though it be
in another Kingdom, is a natural-born Subject, and capa-
ble and inheritable of Lands in Eugland, as it appearcth in
Plow. Cor. 126. And therefore thofe that were born in
Wales before 12 E.x. whilft it was only holden of England,
were capable and inheritable of Tands in England.

Now come we to France and the Members thereof, as
Callice, Guyuces, Tournay, . which defeended to Kin
Ed. the Third as Son and Heir to Jfadel, Daughter an§
Heiy to Philip le Bean, K, of Frauce. Certain it 1s, whilfk

' King



Parr VIL CALvINS Cafe. 22

King Henry the Sixth had both Ewgland, and the Heart
and greateft Part of Frauce under his aftual Ligeance and
Obedience (for he was crown’d King of France in Paris)
that they that were then born in thofe Parts of France,
that were under aétual Ligeance and Obedience, were no
Aliens, but capable of, and inheritable to Lands in England,
And that it is proved by the Writs in the Regifter, fol. 24,
cited before, But in the Inrolment of " Letters Patents of
Denization in the Exchequer in?’ originalia ann. 11 H. 6.
with the Lord Treafurer’s Remembrancer, was firongly yr-
ged and objefled 5 for (it was fuid) thereby it appeareth,
that King H.6. in anno 11 of his Reign, did make Denizen
onc Reyuel born in France ; whercunto it was anfwered,
that it is proved by the faid Letters Patents, that he was
born in ﬁnmae, before King Henry the Sixth had the a-
&ual Pofleflion of the Crown of France, {o as he was 4n-
tenatts 5 and this appeareth by the faid Letters Patents,
whereby the King granteth, that Magifter Fobannes Rey-
nel ferviens nofler, ¥5c. infra vegnum nofbruin Frane ori-
undus pro rermine vire fue [it ligeus nofter, € cedem mo-
do tencatur ficut verus & fidclis wofter infra vegnume Angl
oriundus, ac quod iffe terras iufra veguum nofbrune Angl’
few alia dominia noftra perquirere pcffic & valear. WNow if
that Reynel had been born fince #Henry the Sixth had the
uiet Pofleflion of Framce (the King being crowned King of
‘Il*'mme about one Year before) of Neceflity he muft be an
Infant of very tender Age, and then the King would never
have called him his Servant, nor made the Patent (asthere-
by may be coleléted) for his Service, nor have called him
by the Name of Magifter Fobannes Reynel: But without
Quettion he was Autenatus, born before the King had the
aftual and real Pofletfion of that Crown. _
- Cullice is a Part of the Kingdom of France, and never Callice. Cale.

was Parcel of the Kingdom of £ugland, and the Kings of {2 Culeum.
England enjoyed Calligce in and from the Reign of K.Edw, pl.ioaAnd. 16
the Third, until the Lofs thereof in Queen Afary's Time, BrTrial 53,133
by the fame Title that they had to France. And it is evi- p- E’,ff&'uém
dent by our Books, that thofe that were born in Callice, Pores 10
were capable and inheritable to Landsin Eugland, 42 E. 5. Vavgh. ot
c. 10. Vide c1Hy.53.0. 19 H.6. 2 B 4. 1.0.D. 39 H.6.39. 5. + 10l 282
21 E. 4.184. 28 H. 6. 3. b. By all which it is manifeft,

that Cullice being Parcel of g’mﬁce was under the a-
¢tual Obedicnce and Commandment of the King, and by
Confequent thofe that were born there, were paturai-
born Subjeéts, and no Aliens. €allice from the Reign of
King Ed, 3. until the fifth Year of Queen Mary, re-
paiped ynder the aftugl Qbedienco of the King of Brl
) Guiigs
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Fitz.Proteét.13 Guines alfo, another Part of Framce, was under the like
Gaynes. — Obedience to King Henry the Sixth, as appeareth by 31.H.6.
;r,“’,‘e’i;’zz_‘p,'z o.J0l. 4. And Tournay was under the Obedience of Henry the
Vaugh. 282. Eighth, as it appeareth by 5 EL Dier jol. 224. for there it
isrefolved, that a Baftard born at Towrnay, whilft it was
under the Obedience of Henry the Eighth, was a natural
Subje&, as an Iffue born within this Realm by Aliens. If
then thofe that were born at Zournay, Callice, ¢Sc. whilk
they were under the Obedience of the King, were natural
Subjells, and no Aliens, it followeth, that when the King-
dom of France (whereof thofe were Parcels) was undep
the King’s Obedience, that thofe that were then born there,
were natural Subjeéts, and no Aliens.

Ireland. Hiber. Next followeth Jreland,which originally came to theKings
nia. 12Co.108, of England by Conquet, but who was the firft Conqueror
109, &c. 4Inft. thereof, hath been a Queftion. I have feenia Charter made
F0s ggof,r?g- by King Edgar in thele Words: Ego Edgarus 4fzglor_um
Rep. 32, 33, Bacune, omminmque infularume Ocean, que Britannians
circumjacent, Imperaror & Dominus, gratias ago 1pf7 Deo
omnipotenti Regi meo, qui meun: Imperium fic ampligvir &3
exaltavir fuper Regnum patrum meorum, §56. 1mibi concef
Jit propitia divinitas, cum Anglorum Imperio omnia Regna
infularum Oceant, €¢. cum furs Serociffimis Regibus ufgue
Norvegiam, maximamque partem Hibern', cum fiia nobilif-
Jima crvitate de Dublina, Anglorum Regno fubjugare, qua-
Proprer € ego Chrifti gloriam & laudemn i1z Regno meo exal-
tare, & ejus fervitiume amplificare devorus difpofui, €.
Yet for that it was wholly conquered in the Reign of Hes.
7y the Second, the Honour of the Conquett of Ireland is
attributed to him, and his Stile was, Rex Angl Dowminus
Hiberr', Dux Normans', Dux Aquitar’; & Comes Ande-
gav’, King of England, Lord of Ireland, Duoke of Normas-
@y, Duke of Ayuirain, and Earl of Anjor. That Ireland is
a Dominion {eparate and divided from Ex land, it is evi-
dent by our Books, 20 H. 6. 8. Sir Fobn Pilkington’s, Cafe.
32-H. 6. 25. 20 Eliz. Dier 360. Plow. Cors. 360. And 2 R.
3.12.0. Hibernia habet Parliamentum, &3 Jaciunt leges, €5

12 Co. 111, 2 , A ¢ . weges,
+ Intt. 351, mﬁm Satuta non lzgmz_t €os, quis non wittunt milites gd
1 And. 263, Parliamentume (which is to be underftood, unlefs they be
71-3;““’“913-7’ 135- efpecially named) fed perfon’ eorum funt fubjefti Regis, ficut
Jenk.Cenr.16, A#babitantes in Calefis, Gaftonia & Guyan. Wherein it is to
Br.Parliam. 98 be obferved, that the Irifbman (as to his Subje&ion) is com-
pared to Men born in Calice, Gafeoin, and Guyan. Con-
cerning their Laws, Fw rotulis Patentinm de anno 11 Re-
v gis H. 3. there isa Charter which that King made, be-
Colitigra, $irn'ng in thefe Words: Rew, &5, Baronibus, militibus,
& omnik.ss libere tenentibus. L. Julurem, fatis ur credimus

veftra

Co. Lit. 7.2,
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veftra audivic diftvetio, quod quando bone memor’ (a) Fo- (s) Co. Lic,
bannes quondam Rex Angl’ parer mofter venit in Hibernigm 141b. 2Vent.q:
1pfe duxit fecume viros difcretos & legis peritos, quorume com-

muni confilio & ad inflantiam, Hibernenfium flatuit & pre-

cepit leges Anglicanas in Hibern’ ita quod leges eafdem in

Scripturas vedatlas veliquir fub [igillo fuo ad feaccariume

Dublin’ So as now the Laws of Fngland became the pro-

per Laws of Ireland; and therefore, becaufe they have Par-

liaments holden there, whereat they have made divers par-

ticular Laws concerning that Dominion, as it appeareth in

20 H.6.8. & 20 EL (0) Dyer 360. and for that they re- (4)o Co.t17.b,
tain unto this Day divers of theirancient Cuftoms, the Book Cart. 186.

in 20 H. 6. 8. holdeth, that Ireland is governed by Laws

and Cuftoms, feparate and diverfe from the Laws of Engl.

A Voyage Royal may be made into freland, Vide (¢) 11 H. (¢) Fitz. Pro-
4.7a. & 7 (d) E4.27.4. which proveth it a diftinct Domi- te& 24. Br.
nion. And in Ao 33 Reg. EL it was refolved by all the %J))r%ﬁ;f’l';m_
Judges of England in the Cafe of (¢) Orurke an Irifbman, it 16. Br.
who had committed High Treafon in Ireland, that he by Pi'c”e&- 72
the Statute of 53 H.8. ¢.23. might be indited, arraigned, ég,‘ﬁi;‘;‘;‘fg
and tried for the fame in England, according to the Pur- 1 And.262.263
view of that Statute ; the Words of which Statute be, Zhar 2 Venr 4.
allTreafons,&¢. committed by any () Perfor out of theRealn é:;f;y’ g‘;

of England fball be from lenceforth enquired of, 8¢, and (f)35 H. 8.ca.
theyall refolved (as afterward they did alfo in Sir Fobn Per- (g) Cawly 93.
ror’s Cafe) that freland wes out of the Realm of Fngl. f}’;ﬂk“;im'b'
and that Treafons committed there, were to be tried within )
Ezgland by that Statute. In the Statute of 4 H. 7. cap. 24.

of (g) Fines, Provifion is made for them that be out of this (5)3 laft. 13,
Land, and it is holden in Plow. Com. in Stowcl’s Cafe, 575, leowd~353-?-
that he that is in Jreland_is out of this Land, and confe- Soriand- Sco-
quently within that Provifo. Might not then the like Plea
‘be devifed as well againft any Perfon born in Ireland, as

(this is againft Calvin that is a Poftuatus) in Scotland? For

the Irifbman is born cxtra ligeantiam regis regni fui Angl,

&c. which be werba operariva in the Plea : But all Men

know, that they arc natural-born Subjeéts, and capable of

and inheritable to Lands in England. Laflly, o conclude

this Part with (/) Scozland itfelf ;5 in ancient Time Part of

(7) Scorland (befides Berwick) was within the Power and (¢) Heylin's
Ligeance of the King of Lagland as appeareth by our Sofnog.lib. 4.
Books (k) 42. F. 3.2.0. the Lord Beaumont’s Cafe, 11 L. 3. &-); B Brier
¢. 2, &c. and by Precedents hereafter mentioned 5 and that 551,

Part (though it were under the King of England’s Li-

geance and Obedience; yet was it governcd-by the

Laws of Scorland. Fx rvotulis Scotie,  Apio 11 Ed. 3.

amongft the Records in the Tower of Zondon. Rex,

&e. Conftiruimus Rich. Talebor Fufticiarium noflrum ville

Berwici
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Berwici fuper Twedam, ¢ omnimn aliarunt terravum sio-

fevarum in partibus Scor’, ad faciend’ omnia & fingula qu.e

ad officium Fufliciarii pertineut, fecund:um legem &5 confue-

tudinem regni Scor’.  And after anno 26 E. 5. ex eodem ror,

Rew Henrivo de Perngy & Ricardo de Nevil, 8¢. wolurus

& wobis & alteri veftruin tenove prafeiutiuiz cemmittinms

&5 mandamus, quod lomines neftri de Scot’ ad pacens 85 ole-

“dientiam noftrum exiflenres, legibus, lLibertatibus, ¢ liberis
confuctudinibus, quibus iff & anreceffores fiui tempore cele-

bris memor’ Alexandri quondam Regis Scot’ ravionabiliter

uff fuerunt, uti & gaudere deberent, prout in quibufiain

mndenturis, €c. plenius dicitur contineri. And there is a

Writin the Regifter 295. 0. Dedimnus poreftarem recipiendi

ad fidem & pacem noftram homines de Galloway. Now the

(a) Fitz. Brief Cafe in (#) 42 Ed 3. 2.5 (which was within fixteen Years
551 ARt 233 of the faid Grant, concerning the Laws in 26 E. 3.} ruleth
it, That fo many as were born in that Part of Scoriand, that

was under the Ligeance of the King, were no Aliens, but

inheritable to Lands in Eugland; yet was that Part of
Scotland_in another Kingdom governed by feveral Laws,

&o. And if they were natural Subjeéts in that Cafe, when

the King of England had but Part of Scotland, 'what Reafon

fhould there be, why thofe that are born there, wlien the

King hath all Scorland, fhould net be natural Subjects, and

“Berwick. no Aliens? So likewife (4. Berwick is no Part of England,
{6) 151d-381, nor governed by the Laws of Fngl. and yet they that have
3bn. been born there, fince they were under “the Obedience of
one King, are natural-born Subjedls, and no Aliens, as it

c) Fitz. Pro- appeareth in 15 R. 2. cap. 7, &c. Vide (c) 19 H. 6. 35.0. &6
,‘,53;3.43" 39H.6. 59.4. And yet in all thefe Cafes and Examples, if
‘ this new devifed Plca had been fuffic. they fhould have been
all Aliens againft fo many Judgments, Refolutions, Authori-

ties, and judicial Precedents in all Succeflions of Ages.

There were fometimes in Fngland, whilit the Heptarchy

lafted, {even feveral crowned Kings of 7 feveral and diflinét

Kingdoms, but in the End the Preft Saxons got the Monar-

chy, and =all the other Kings melted (as it were) their

Growns te make one imperial Diadem, for the King of

the Weft Saxons over all. “Now when the Whole was under

the actual and real Ligeance and Obedience of one King,

were any that were born in any of thofc feveral and diftiné¥

Kingdoms, Aliens one to another? Certainly they being born

under the Obedience of one King and Sovereign, were all
natural-born Subjeéts; and capable of and inhcritable unto

any Lands in any of the faid Kingdoms. . ;

o]
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In the holy Hiftory reported by St. Zuke, ex diftamine
Spiritus Santii, cap. 21 & 22 AL Apoftolorum, it is certain,
that St. Pawl wasa Few, born in Zarfis, a famous City of
Cilicia 5 for it appeareth in the faid 218t Chapter, Ver. 39,
by his own Words, Fgo howo fum quidem Fudeus a Tarfo
Cilicie non ignor’ civitatis municeps. And in the 22d Chap-
ter, Verle 5. Ego fum Vir Fudeus natus Tarfo Cilicie, €.
and then made that excellent Sermon there recorded, which
when the #ews heard, the Text faith, Verfe 22, Levave-
runt vocein fuiain dicentes, tolle de terra bujufinodi, non e-
nine fas eft enm vivere 5 vociferantibus autem eis & profici-
entibuts veftimenta fua, & pulverem jaltantibus aerem,
Claudius Lyfias the popular Tribune, to pleafe this turbu-
lent and prophane Multitude (though it were utterly a-

gainft Juftice and common Reafon) the Text faith, Fulfir

Lribunus induci eum in caftra, 2. flagellis cedi, and 3. ror-
queri eum (quid ira ?) ut feivet proprer quane canfum fi ac-
clamarent 5 and when they had bound Pan! with Cords,
ready to execute the Tribune’s unjut Commandment, the
blcﬂZd Apoftle (to avoid unlawful and fharp Punifhment)
took hold of the Law of a Heathen Emperor, and faid to the
Centurion {tanding by him, §; bominem Romanum & in-
demnatuim licet vobis flagellare 2 Which when the Centurion
heard, he went to the Tribune and faid,, Luid alturus es?
Hic enim bomo civis Romanus eft. Then came the Tribune
to Panl, and faid unto him; Dic mibi 7 1u Romanus es?
At ille dixir, etiam. And the Tribune anfwered, Ego multa
Jumma civitatem lbanc confequutus fum. But Paul not

meaning to conceal the Dignity of his Birthright faid, Ego

auten. & narus fuan : As if he Thould have faid to the Tri-

bune, you have your Freedom by Purchafe of Money, and

I (by a more noble Means) by Birthright and Inheritance.
Protinus ergo (faith the Text) decefferunt ab illo qui illum
sorvuri erant, Tribunus quoque timuir pofiquam refsivir,
quie civis Romanus effer, & quia alligaffet eum. Soas here-
by it is manifeft that Poul was a Few, born at Tarfus in
Cilicia, in Afia Minor, and yet being born under the Obe-
dience of the Roman Emperor, he was by Birth a Citizen
of Romein Iraly in Europe, that is, capable of and inherita-
ble to all Privileges and Immunities of that City. Bur
fuch a Plea as is now imagined againtt Calvin might
have made St Pau/ an Alien to Rome. For if the
Emperor of Rome had feveral Ligeances for every feveral
Kingdom and Country under his Obedience, then might
it bave been faid againft St. Payl, that he was ealagm

, ' ige-
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ligeantigm Imperaroris regni [ui Italie, & infra ligean-
tiam Imperatoris regni fui Cilicie, €¢. But as St. Pawul was
Fudeus parria & Romanus privilegio, Fudeus uatione §
Romanus jure nationum ; fo may Calvine fay, that he is
Scotus patria, &, Auglus privilegio, Scorus natione & Anglys
jure nationum. : :

Samaria in Syria was the chief City of the ten Tribes
but it being ufurped by the King of Syria, and the Fewos
taken Prifoners, and carried away in Captivity, was after
inhabited by the Panyms. Now albeit Ssmaria of Right
belonged to Fury, yet becauf¢ the Pcople of Sumariawere
not under aétual Obedience, by the Judgment of the chief
Juitice of the whole World they were adjudged Alicnigene,
Aliens : For in the Evangelift St. Zzke, ¢. 17. when Chrift
had cleanfed the ten Lepers, Unus aurcar ex illis (faith the
Text) utr vidit quia mandarvs cffer, regreffus oft, cun nag-
na voce magnificans Denin & cecidir 19 faciem ante pedes
ejus gratias agens, & hbic evar Scmaritanus. Et Fefus ve-
Jpondens dixit, nonne decemr mundari funt, & novem wubi
Junt 2 Non eft inventus qui rediret €5 darer gloviam Deo
#niff hic Alienigena. So 2s by his Judgment this Samaritan
was Alienigena, a Stranger born, becaufe he had the Place,
but wanted Obedience. Ez /7 defir chedicntia non adjuvat
locus. And this agreeth with the Divine, who faith, §;
locus [alvare poruiffer, Satan de celo pro fua inobedicutia
mon cecidiffer. Adam  in Paradifo non cecidiffet, Lot in
wmonte non cecidiffet, fed porins in Sodem.

6. Now refteth the fixth Part of this Divifion, that is to
fay, fix demonfirative Illations or Conclufions, drawn plain-
ly and exprefly from the Premifes.

1. Every one that is an Alien by Birth, may be, ormight
have been an Enemy by Accident 5 but Czivinz could ne-
ver at any Time be an Enemy by any Accident ; F7go, he
cannot be an Alien by Birth. Vide 35 H. 6. fr.a.b. the Dif-
ference between an Alien Enemy, and a Subjeét Traitor.
Hoftes funt qui nobis, vel quibus nos bellum decernimus, ce-
teri proditores, praedones, 86, The major isapparent, and
is proved by that which hath been faid £z vide MagnaChar-
24, cap. 30. 19 E. 4. 6. 9 E.3.¢.1. 27 F. 3.¢. 2. 4 H. 5. ¢.7..
14 E. 5. ftat. 2. c. 2, &5c.

2. Whofoever are born under one natuaral Ligeance and
Obedience due by the Law of Nature to onc Sovereign, are
natural-born Subjeéts: But Calviz was born under one na-
tural Ligeance and Obedience, due by the Law of Nature
to onc Sovereign; £7g0 he is a natural-born Subject.

' 5. Who-
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3. Whofoevet is born within the King’s Power or Digs
teflion, isno Alien: But Czlviz was born under the King's

ower and Proteion ; Ergo he is no Alien: ‘

4.Every Stranger born muft at his Birth be either amisus,
or znzimicus : But Calvin at his Birth could neither be ami-
ous mor inzmicus 5 Ergo he is no Stranger born. Inimicus
he cannot be, becaufe he is Jubdirus; for that Caufe alfo he
cannot be amicus ; neither now can Scotiz be faid to be Jo-
lum amici, as hath been faid. ) ‘ ‘

5. Whatfoever is due by the Law or Conflitution of Man,
may be altered : But natural Ligeance or Obedience of the
Subject to the Soveraign cannot be altered 5 Ergo natural
Ligeance or Obedience to the Soveraign is not due by the
Law or Conftitution of Man. Again, whatfoever is due by
the Law of Nature, cannot be altered : But Ligeance and
Obedience of the Subjec to the Soveraign is due by the
Law of Nature; Ergo it cannot be altered. It hath been
proved before, that Ligeance or Obedience of the Inferior
to the Superior, of the Subjett to the Sovetaign, was due by
the Law of Nature many thoufand Years before any Law
of Man was made: Which Ligeance or Obedience (being
the only Mark to diftinguith a Subjet from an Alien)
could not be altered; therefore it remaineth {till duc by
the Law of Nature. For Leges nature perfeltiffine funt
Y immutabiles, bumani vero juris conditio Jemper in inf-
mitum decurrit, & wmibil eft in eo quod perperuo flare poffits
Leges bumane nafountur, viount, € weorinntur.

Laftly, whofoever at his Birth cannot be an Alien to the
King of Fugland, cannot be an Alien to any of his Subjeéts
of England : But the Plaintiff at his Birth could be no A-
lien to the King of England ; Ergo the Plaintiff cannot be
an Alien to any of the Subje@s of England. The Mujor
and Miznor both be propefitiones perfpicue vere, For as to
the Mujor it is to be obferved, that whofoever is an Alien
born, isfo accounted in Law in refpect of the King: And that
- appeareth firft by the Pleading fo often before remembred,
that he muft be ewrra ligeantiam Regis, without any mention
making of the Subje@. 2. When an Alien born purchafeth
any Lands, the King only fhall have them, though the
be holden of a Subjeét, in which Cafe the Subjeét lofet
his Seignior‘y. And as it is faid in our Books, an Alien
may purchafe 44 proficunm Regis; but the A& of Law gi-
veth the Alien nothing : And therefore if a Woman Alien
marrieth a Subjed, fhe fhall not be endowed, neither fhall
an Alien be Tenant by the Curte{y. Zide 3H.6.55.0- 4 H.
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Alien born for the Benefit of the King, that he upon Office
found may feize, and 2. that the Tenant may yield to the
King the Land, and not to the Alien, becaufe the King
hath beft Right thereunto. 4. Leagues between our So-
veraign and others are the only Means to make Aliens
Priends, & federa percurere, to make Leagues, only and
wholly pertaineth to the King. 5. Wars do make Aliens
Enemies,and bellum indicere belongeth only and wholly to
the King, and not to the Subject, as appeareth in 19 FE/.
4. fol.s. b. 6. The King only without the Subjeét may
make not only Lertters of {afc Conduét, but Letters Patents
of Denization, to whom, and how many he will, and enable
them at his Pleafure to fue any of his Subjeéts in any A&i-
on whatfoever, real or perfonal, which the King could not
do without the Subjeét, if the Subjeét had any Intereft given
unto him by the Law in anyThing concerning anAlien born.
Nay, the Law is more precife herein than in a Number of
other Cafes, of higher Nature: For the King cannot grant
to any other to make of Strangers born Denizens, itis by
the Law it felf {o infeparably and individually annexed to
his Royal Perfon (as the Book is in 20 H. 7. fol. 8.) For the
Law eftcemeth it a Point of high Prerogative, “us Muje-
Slaris, & inter infiguia fumme potcftatis, to make Aliens
born Subjetts of the Realm, and capable of the Lands and
Inheritances of Exgl. in fuch fort as any natural-born Sub-
je€t is. And therefore by the Statute of 29 H.8. 6. 24. ma-
ny of the moft ancient Prerogatives and royal Flowers of the
Crown, as Authority to pardon Treafon, Murther, Man-
flaughter, and Felony, Power to make Juftices in Eyre, Ju-
ftices of Affife, Juftices of Peace and Gaol-Delivery, and
fuch like, having been fevered and divided from the Crown,
were again reunited to the fame: But Authority to make
Letters of Denization, was never mentioned therein to be
refumed, for that never any claimed the fame by any pre-
text whatfoever, being a Matter of {o high a Point of Pre-
rogative. So as the Pleading againft an Alien, the Pur-
chafe by any Alien, Leagues and Wars between Aliens,
Denizations, and fafe Conduéls of Aliens, have Afpeét only
and wholly unto the King. It followeth therefore, that no
Man can be Alien to the Subjec that is not Alien to the
King. Non poreft effe alicnigena corpori, qui non eft capi-
ti, nongregi qui non ¢ft Regi.

. The Authcrities of Law cited in this Cafe for Mainte-
nance of the Judgment, 4 H. 3. 2it. Dowei. Bratton,
b, 5. fol. 42v. Fleta, Iih. 6. cap. 47. In temps E.
i, Hinghanr's Reporr, 1= Edw. 2. cap. 12. 11 Edw. 3.

cap.
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cap. 2. 14 Ed. 3. Statut. de Francia. 42 Ed. 3. fil. 3. g2
Ed. 3. cap. 10. 22 Lib. AfJ. 25. 13 Rich. 2. cap. ». 15
Rich. cap. 7. 11 Hem. 4. fol. 26. 14 Hem. 4. fol. xo,
13 H. 4, Staturum de Guyan. 29 Hem. 6. rit. Eftop-
2el48. 28 H.6. cap. 5. 32 Hen. 6. fol. 23. 32 Hem. 6. f. 26,
Littl. temps Ed. 4 lib. 2. cap. Villenage. 15 Fd. 4 fol. 15.
19 Ed. 4.6, 22 Ed. 4. cap. 8.2 Rich. 3. 2. 85 12, 6 Hen. 8,
Jfol. 2. Dyer. 14 H. 8. cap. 2. No manner of Stranger born
out of the King’s Obeyfance, 22 H. 8.¢.8. Every Perfon
born out of the Realm of England, out of the King’s Obey-
fance, 32 H. 8.¢. 16. 25 H. 8.c. 15, §c. 4 FEd. ¢. Plowd,
Comment. fol. 2. Fegaff’s Cafe. 2 & 3 Ph. & Mar. Dyer
145. Shirley’s Cafe. 5 EL Dyer224. 13 El ¢.v. de Bank-
rupts.  All Commiflions ancient and late, for the finding
of Offices, to intitle the King to the Lands of Aliens born :
Alfo all Letters Patents of Denization of ancient and later
Times do prove, That he is no Alien that is born under
the King’s Obedience. ' o

Now we are come to confider of legal Inconveniences:
And firft of fuch as have been objected againft the Plaintiff,
and fecondly of fuch as thould follow, if it had been adjudg-
ed againft the Plaintiff,

Of fuch Inconvenicnces as were objefted againft the
Plaintiff, there remain only four to be anfwered ; for all
the reft are clearly and fully fatisfied before: 1. That if
Poftnati fhould be inheritable to our Laws and Inheritan-
ces, it were reafon they fhould be bound by our Laws ; but
Poftnari are not bound by our Statute or Common Laws;
for they having (as it was obje&ted) never fo much Freehold
or Inheritance, cannot be returned of Juries, nor fubje& to
Scot or Lot, nor chargeable to Subfidies or Quinzimes, nor
bound by any A& of Parliament made in Engl. 2. Whether
one be born within the Kingdom of Scorland, or noy is not
triable in England, for that it is a Thing done out of this
Realm, and no Jury can be returned for the Trial of any
fuch Iffue : And what Inconvenience fhould thereof follow,
if fuch Pleas that wanted T'rial fhould be allowed (for then
all Aliens might imagine the like Plea) they that objetted
it, left it to the Confideration of others. 3. It was objed-
ed, that this Innovation was fo dangerous, that the certain
Event thereof no Man could forefee, and therefore, fome
thought it fit, that Things fhould ftand and conti-
nue as they had been in former Time, for fear of the
worft. 4. It Poftnari were by Law legitimated in England,
it was objefted what Inconvenience and Confufion fhould

E 2 follow,

26

The 5. general
pa t concern.
ing luconveni-
cucen



CoVivefiab
6 Co.47. 3.

Carvix's Cafe. P4ArT VII.
fullow, if (for the Punifhment of s all) the King’s Royal
Iffuc fhould fail, &. whereby thofe Kingdoms might again
be divided. All the other Arguments and Obje@ions that

ave been made, have been all anfwered before, and need
not to be repeated again.

r. To the firft it was rcfolved, That the Caufe of this
doubt was the Miftaki~g ofthe Law : For if a Poftnarus do
purchefle any Lands in Exgland, he fhall be {ubje@ in re-
{pect thereof, not only to the Laws of this Realm, but alfo
to all Services and Contributions, and to the Payment of
Subf:dies, Taxcs, and Publick Charges, as any Denizen
or Erglifbuman Mhall be 5 nay, if he dwellin Erigland, the
King may command him by a Writ of Ne ewear Regnum,
that he depart not out of Figland. But if a Poftnatus
dwell in Scotland, and have Lands in Zugland, he fhall be
chargeable for the fame to all Intents and Purpofes, as if an
Liglifbinar were Owner dhereoty, and dwelt in Scorland,
diclaird, in the Hles of Man, Ferufly, or Guernfey, or elfe-
where,  The fame Law Is of an Jrifhman that dwells in
dreland, and hath Land in Zuglind.” But if Poftnati, or
Iriftwien, Men of the Iles of Maw, Ferufey, Guernfey, &e.
have Tands within England, and dwell here, they fhall be

“fubieet to all Services and Publick Charges within this

Realm, as any Fwglipman fhall be.  So as to Services and
Charges, the Poftuari and Englifbmen born arc 21l in one
Predicament.

2. Concerning the T'rial, a threcfold Anfwer was there-
unto made and refolved : 1. That the like Objetion might
be made againlt Trifkwen, Gafecins, Normans, Men of the
Ies of Man, Fernfoy, and Gerfiy, of Berwick, &c. all
which appear by the Rule of our Books to be natural-born
Subjeélts; and yetno Jurv can come out of any of thofe
Countrics and Places, for Trial of their Births there. 2. If
the Demandant or Flaintiff in any Action concerning Lands
be born in freland, Sernfey, Gerfey, §c. out of the
Realm of England, if the Tenant or Defendant plead,
that he was born our of the Ligeance of the King, 5¢. the
Defendant or Plaintiff may reply, that he was born under
the Ligeance of the King at fuch Place withinEnglands and -
upon the Evidence the Place fhall not be material, but only
the Iffue {hall be, whether the Demandant or Plaintiff were
born under the Ligeance of the King in any of his King-
doms or Dominions whatlocver : And in that Cafe the
{ul‘y { if they will may find the fpecial Matter, wiz. the
Placc where he was born, and leaveit to the Judgment of the
Court: ard that Jurors may take Knowledge of Things done

out
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out of the Realm in this and like Cafcs, Zide 7 2, 7. 8.7,

20 Bd. 3. Averment 34. 5 Ric. 2.tit. Trial 54. 15 Fd. 4.
15. 32 H. 6. 25. Fitz. Nat. Br. 196. Vide Dowdale s
Cafe, in the fixth Part of my Reports, fol. 47. and there
divers others Judgments be vouched. 3 Brown in anno 32
H. 6. reporteth a Judgment then lately given, that where
the Defendant pleaded, that the Plaintiff wus a Seor, born
at St. fobns Town in Scotland, out of the Ligeance of the
King ; whereupon they were ‘ot 18ue, and that Iffuc was
tried where the Writ was brought, and that appeareth
alfo by 27 4/ 2l 24. that the Jury did find the Pricr 1o
be born in Gafeoin: for fo much is neceflarily proved by
the Words trove fuir.) And 20 Ed. 5. 1it. Averiment 34e
in juris urrum, the Death of one of the Vouchees was al-
ledged at fuch a Caftle in Hritain, and this was inquired of
by the Jury : And it is holden in s Ric.2. rit. Trial 54. That
i?’a Man be adhering to the Enemies of the King in France,
his Land is forfeitable, and his Adherency fhall be tried
where the Land is, as oftentimes hath been done, as there
it is faid by Zelknap: And Firz. Nat. Br. 196. in a
Morrdane’, if the Anceftor died in irivere percgrinationis
Jue ver(: terram fanétan, the Jury fhall inquire of it. Fut
in the Cafe at Bar, feeing the Iefendant hath pleaded the
Truth of the Cafe, and the Plaintiff hath not denicd it,
but demurred upon the fame, and thereby confeflfed all
Matters of Fadt, the Court now ought to judge upon the
fpecial Matter, even as if a Jury upon an Iflue joined in
Eugland, as is aforcfaid, had found the f pecial Matter, and
left it to the Court.

3. To the Third it was anfwered and refolved, That this
Judgment was rather a Renovation of the Judgmenrs and
Cenlures of the Reverend Judges and Sages of the Law in
fo many Ages paft, than eny Innovation, 2s appearcth by the
Books and Book-cafes before cited: neither have Judges
Power to judge according to thar which they think to te
fit, but that which out of the Laws they know to be right
and confonant to Law. Fudea bonus nikil ex arbitrio fio
Jaciat, nec propfito domeflice veluntatis, fed jumta loges €5
Jura pronuntiet.  Axnd as for timores, Years grounded up-
on no juit Caufe, Rui nom caduut in conflantene virnm, vani
timores aftimandi fint,

4. And as to the Fourth, it is lefs thana Dream of a
Shadow, or a Shadow ofa Dreem : for as it hath been often
faid, natural Legitimation refpeéteth aétual Obedience tothe
Soveraign at the Time of the Birth : for as the Autenati re-
main Aliens as to the Crown of Fiyl. becaule they were born
when there were feveralKings of the feveralKingdoms,and the

3 uniting
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-uniting of the Kingdoms by defcent fubfequent, cannot

make him a Subjeé to that Crown to which he was an Ali-
en at the Time of his Birth: So albeit the Kingdoms
(which Almighty God of his infinite Goodnefls and Mercy di-
vert) fhould by defcent be divided, and governed by feveral
Kings; yet was it refolved, That all thofe that were born
under one natural Obedience, while the Realms were uni-
ted under one Soveraign, fhould remain natural-born Sub-
jelts, and no Aliens; for that Naturalization due and vefi-
ed by Birth-right, cannot by any Separation of the Crowns
afterward be taken away : nor he that was by Judgment of
Law 2 natural Subjeét at the Time of his Birth, become an
Alien by fuch a Matter ex poft faffo. And in that Cafe,
upon fuch anAccident, our Poftnatus may be ad fidem urri-
ufgue Regis, as Bratfon faith in the afore-remembred
Place, fol. 427. Sicut Anglicus non auditur in placitando ali-
quen de terris & tenement’ in Francia, ita nec debet Fran-
cigeina & alienigena qui fuerit ad fid® Reg’ Fran’ audiri pla-
citaudo in Angl': fedtamen funt aliqui Francigene in Franc®
qui funt ad fidem utrinfy; I femper fuerunt ante Normarn-
aianz deperditam €5 poft, & qui placitant bic & ibi, e va-
tione qua funt ad fidem utriufque, ficut fuit Willielmus comes
marefchailus € manens in Anglia, § M. de Gynes manens
in Francia, & alii plures. Concerning the Reafon drawn

{#)S0.Lit.63.b from the (#) Etymologies, it made againft them, for that

by their own Derivation, aliene gentis, and aliens ligeantie
isall one: But Arguments drawn from Etymologies, are
too weak and too light for Judges to build their Judgment:
vpon: for Sepenumero ubi proprictas (b) verborum attendi

" tur, fenfus weritatis amirtitur : and yet when they agree

with the Judgment of Law, Judges may ufe them for Qr-
noments. But on the other fide, fome Inconveniences
fliould follow, if the Plea againft the Plaintiff fhould be al-
lowed: for firft it maketh Ligeance local 5 videlicet, Lige-
aitie Regis Regni fui Scotie, and Ligeantia Regis Regni fui
Anglie : whereupon fhould follow, Firft, That Faith or
Ligeance, which Is univerfal, fhould be confined within lo-
cal Limits and Bounds: Secondly, That the Subjeéts fhould
not be bound to ferve the King in Peace or in War out of
thofe Limits; Thirdly, It fhould Illegitimate many,
and fome of noble Blood, which were born in Gaftoign,
Guyan, Normandy, Callice,Tournay, France, and divers other
of his Majefty’s Dominions, whillt the fame were in a&ual

' Obedience
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Obedience, and in Beraick, Ireland, Fernfey and Ger- |
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f&y, if this Flea fhould have been admitted for good. And -

thirdly, this ftrange and new devifed Plea inclineth too
much to countenance that dangerous and defperate Error-
of the §pencers, touched before, to receive any Allowance
within Weftminfler-Hull. ~

In the proceeding of this Cafe, thefe Things were obfer-
ved, and fo did the Chief Juftice of the Common Pleas
publickly deliver in the End of his Argument in the Ex-
chequer-Chamber. Firft, that no Commandment or Mef=
faﬁe by Word or Writing was fent or delivered from any
whatfoever to any of the Judges, to caufe them to incline
to any Opinion in this Cafe ; which I remember, for that it
is honourable for the State, and confonant to the Laws and
Statutes of this Realm. Secondly, There was obferved,
what a Concurrence of Judgments, Refolutions, and Rules
there be in our Books in all Ages concerning this Cafe, as if
they had been prepared for the deciding of theQueftion ofthis
Point: and that (which never fell out in any doubtful Cafe)
no one Opinion inall our Books is againft this Judgment.
Thirdly, That the five Judges of the King’s Bench, who
adjourned this Cafe into the Exchequer-Chamber, rather
adjourned it for weight than difficulty, for all they in their
Arguments %»a voce concurred with the Judgment. Fourth-
ly, That never any Cafe was adjudged in the Exchequer-
ghamber with greater Concordance and lefs Variety of
Opinions, the Lord Chancellor and twelve of the Judges
concurring in one Opinion. Fifthly, That there was not
in any Remembrance o honourable, great, and intelligent
an auditory at the Hearing of the ﬁrgumcnts of any Ex-
chequer;Chamber Cafe, as was at this Cafe now adjudged.
Sixthly it appeareth, That Furifprudentia legis communis
Anglie eft fcrentia focialis & copigfa: fociable, in that it a~
greeth with the Principles and Rules of other excellent Sci-
ences, Divine and Humane : copious, for that guamvis ad
* ea que frequentins accidunt jura adaptantur, yet ina
Cafe 1% rare, and of fuch a Quality, that Lofs is the affured
End of the Praétice of it (for no Alicn can purchafe Lands,
but he lofeth them, and /6 faffo the King is intitled
thereunto, in refpeét whereof a Man would think few Men
would attempt it) there fhould be fuch a Multitude and
Fuarrago of Kuthoritics in all Succeffions of Ages, in our
Books and Book-Cafes, for the deciding of a Point of fo
rare an Accident, Er fic determingra 9 terminata eft ifta
queftio,
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Super quovifis & per cur’ Domini Regis bic plenius intel-
€t ommbus & [ingulis premiffis, diligenterque infpect
- &9 examinar’, maturaque deliberatione inde habir’, proea
guod viderur cur’ Domini Regis nunc bic quod placitum
predifium  per preditfos Righardum Smith ¢S  Nie,
Smith fuperins placit’ minus fuficiens in lege exift. ad pre-
Aiet Robertum Calvin a refpon(. ad breve fuum predittum
kabend', repellend’.  Ideo confiderar’ eft per cur’ Domini
Begis nunc hic, quod prediet’ Richardus Smith & Nicholaus
Smith ad breve itlius Robersi ulterius re[pond’,

Mz ch,
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Burwers Cafe.

Bl'flwer of Dalling in Norfolk brought an A&ion on his Leon. 52
£ Cafe againft George Simith, and declared that one Hen- ﬁoy bk
vy Heydon Elq; did recover 20 L €. in the Common Pleas
againit the Plaintiff, and after Judgment, and before Exe-
cution, the faid Henry Heydon died, and afterwards the
faid Defendant knowing thereof, at /. in the County of
Norfolk to outlaw the Plaintiff upon the faid Judgm. in'the -
Name of Henry Heydon malitiofe & deceptive machinatus
eft, in Performance of which the Defendant, Z7in. 23 El.
at Weftminfter in Midd. took forth a Writ of Capias ad Sa- Cr. Jac. 667.
visfaciena’ in the Name of the faid Henry upon the faid Cr.El 62
Judgment direfted to the Sheriffs of London, who by the
Procurement of the Defendant returned Noz eff inventus s
whereupon the Defendant purchafed aWrit of Exigent in the
Name of the faid Hezry, which Writ the faid Sheriffs by
the Procurement of the faid Defendant returned, that at fe-
veral Huftings the faid now Plaintiff had been demanded,
Er ad Huftingum de communibus placitis tent’ in Guildhal-
Aa civitar pred’ die Lun’ prox’ poft feftune Apoftol Simonis
& Fud’, anno fupradilt pred’ the now Plaintiff quint’ exa-
€tus fuit, &c. & ideo ipfe the Plaintiff wzlagarus fuir: And
afterwards Pafth, 24. El the Defendant purchafed out of
the faid Common Pleas a Writ of Capias utlagarum, in the .
Name of the faid Henry, direCted to the Sheriff of Norf.
to arrelt his Body, &c. which Writ did mention that the
faid now Plaintiff was outlawed die Luwn’ prox’ ante fefbune
Apoftolorum Simonis & Fud’, &c. And the faid Writ the
Defendant at J7. aforefaid in the faid County of Norfolk, did
deliver to one Robert Godfrey then Deputy to the Sheriff
of the faid County, to the Intent that he fhould execute
the fajd Writ, the which Roberz by Force of the faid Writ
took, and arrefted the faid now Plaintiff, and did imprifon
him by the Space of two Months, until the now Plaintiff
purchafed his Charter of Pardon, by Reafon of which
Outlawry he forfeited all his Goods and Chattels: And
upon this Declaration the Defendant did demur in
Law; and the principal Caufe of the Demurrer was,
becayfe this Acion by the Pretence of the Dgfendarlx:,_

* ought
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ought to have been brought in Mi4. where theWrong began,
for there (asit was faid) the Def. took out as well the Czp* 24
Satisfac’ as the Exigent and the Cap® Utlagar’ alfo. And al-
tho’ the Cap’ Utlagar’ was executed in Norf. yet the Aion
ought to be brought where theWrong began ; as in the Cafe
of Confpiracy in 42 E.3.14.4.and divers other Cafes were put 4
alfo, by the Outlawry which was in Zozd. all his Goods and
Chat. were forfeit. where it is moreReafon to bring the A&'n
than inNorf. But it was anfwer. and refolved, That the (4)A-
&'n was well brought inN. for it isa Maxim in Law, 24 ib;
JSemper debet fiert triatio, ubi juraror’ meliorem poffunt hg-
bere notitiam. And in N. was the vifibleWrong, for there the
PL. was imprifoned for the Space of 2 Months,and therefore
it is great Reafon that the PL. may have his Action there,
and it doth not appear by the Record what Goods or Chatt.
the Pl had at theTime of the Outlawry, but for the Aggra-
vating of the Damages, the PL. may give in Evidence what
Goods and Chat. he hath forfeited by the Outlawry. And this
A&’ndoth confift upon 2 princip. Parts, the one,Matter of Re-
cord, and the other Matter in Fa& ; and none of the Matters
of Record, but is mixed with Matter of Fa& ; and no Mat-
ter of Fa&t, but it is mix’d with Matter of Record : For the
Writs and the Outlawry are Mattets of Record, but mixed
with Matters in Fa&, (6. taking forth, and Profecut. of them
by the Def. in the Name of H.gHeydon, which are Mattersin
Fatt; alfo thelmprifonm.is a Matter in Fac, but it is mixed -
with theWrit of Cap’ urlagar’, which is of Record, f. if the

Pl was arrefted by Virtue thereof. And Matters in Fat are

triableonly by the Country, and not Matters of Rec. and when
oneMatterin one County is depend. upon theMatt. in the other
County, there the Pl. may (2) chufe in which County he will

d. bring hisA&t'n, (unlefs theDef. upon the {;cnerallffuc leaded,

fhould be prejudic.in hisT'rial,as he would not be in this cafe,)
as if 2 (¢) conipire to indi€t a Man in one County, and they by
their malicious Profecut. make theExecut. of their Confpitacy
in anoth. County, and thete caufe the Partytobe indicted, the
Pl may have his A&'n of Confpiracy in which County he will,
for they put their Confpir. in one County in Execut. inthe oth.
andthe Matter of Record of theIndi€km, is mixed withMatter
of Fatt. But if they confpire in one County, by Force of which
Confpir’ without any other A& by them, heis indited in ano-
ther County, there theWritought to be brought in the County
where the Confpir, was. for theDef. have done nothing inthe
County where t}f)xc Indiétm. was, nor were Parties nor Privies to
thefinding of the Indiétm. but only by the Confpir. in the other
County.And that appears in14 E.4.3.0.and fo theBooks in(4)42
E.3.x4.4.20(e)H 6.10.4.b. FN.B.(f) 116.h.and oth.Booksare
wellreconciled. If a ( g) Manefle be made in E(J; by which my
Ten’ts departin Lond, I fhall have my A&ion in Eff and not

in
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in Lond. for infuch cafe ] have donenothing inZond.o Hs.42.0.

2

In all cafes where theAétn is founded upon 2 (2) things done (‘l‘), 33'“ 39.

in feveral Counties, and both are material or traverfzble, and
the one without the oth. doth not maintain the A&¥n, there
the Pl may chufe to bring his A&’n in which of the Count.
hewill, as it is if a Servant be (7. retained in one County and
departs in another,and therewith agree 41 E.5.1.5. 34H.6.18.4
38H.6.15.0. 14E.4.6. 20H.6.11. 29H.8 Dyer 38. 20F. 3. 25,
&e. So if a man be arrefted in Execut. in one County,and he
(¢) efcapes into anoth. County, the PL. may chufe to bringhis
A& in which of the Counties he will,and therewith agree
15E.4.3.4.0. 30H.6.6.a4.b. 11.El Dyer 248. Soin a writ of (4)
Annuity founded on a prefcript. againft a man of religion, or
body corporate,where the Church or Houfeis in one County,
and the Seifin isalledged in anoth.County, the Pl. may chule
in which County he will bring his A&'n. 48F.3.26.4.5. 4H.

4.1. 4H.6.5.b. 10H.6.19.4.D.30H.6.15.b. 2E.4.28.5. 4 E.4.26.4 ;

&c. F.N.B.152.6. Otherwife if theAnnuity be grantedin one
Countyto bepaid in anoth. the Aft'n lies where the grant was,
and fo is * 8H.6.23.5. So if aman cites onein one County to
appear before (¢) the Admiral in another County, fora thing
done in the body of the County, by force of which the party
appears, hemay havehis A&’n inthe one County or the oth.
athis pleafure, s Ma.Dyer 159.b.42 E.3.14.4. 44E.3.531.0.32.0.
46E.3.8.5. 3H4.3.0. 38 H.5.14 b. 14E.4.5.4.0. The {ame Law
of the Spiritual Court. So if the Def. cafts a Protettionin one
County, and remains in anoth. County, he may bring hisA-
&ionin which of the Count. he pleafes. 20H.6.10.2.2. Soif a

man ftrikes a Perfon in one County (f), and he dies in anoth.

County, the appeal of murder may be brought in the one or
the oth. County, and yet theDef. did nothing in the County
where the party died, but the (g) Death which enfued on the
firoke makes the Felony. 18E.3.32. 9 H.6.63. 45.4(.l.9. 43
Ed.s. 3(b)Hy.12.0. 4 Hy. 18, 6H.7.10. 11.H.4.93, If 2 man
commits (z) a robbety in one county, and carries the goods in-
to divers Counties, the Party robbed may have an appeal of
felony in which of the Count. he will, but not an (&) appeal of
robbery, but only in the County where the robbery was done.
for it is felony in all the Counties where the Goods are car-
ry’d (for felony doth not deveftproperty) but it is not robbe-
ry (which ougKt to bedone to the perfon of 2 man) but only
in the County where therobbery was done. 4H.7.5.5. 29 H.8.
39.40. Dyer,11H.4.93. 3E.3. Tit. 4446, Indebtif a mande-
clares on aleafe ()for years in one county of land in anoth.coun-
ty, he ought to bring his A&'n where the leafe was made, and
not where the Land lies 5 for the Aétion is grounded upon
the Contra& made by the Leafe. 38 H. 6. 15. acc. per
Cur. 8H.6. 23. acc. vide 4H.6.18. 14 E. 4.5. 29H.8. 40Dy.
So the Law well cxzplained in a Cafe in which are Va-

3 ' ricties

1 -Vcr'lt. 364.

{6) Firz. labor.
22, Statham *°
laborers 5.

Br. lieu 11,
Dyer 38. pl.s3,
40, pL. 70

14 E.4.3. b,
Br. lieu 72.
(¢) 4 Leon. 53,
Cr.EL 271,625,
2. Rol. 6o2.
Dy. 278.pl.s.
38.pl. 53.
Br. lieu 33, 43,
2, 82.
(d) Plow, 30,
12K 4.3.a.
* Br. lieu 27,

(e) Hob. 196.

f) Dyer 40,
pl71.

(g) 4Co.42.b.

(#)Br.appealss
r. vifn 78.
(7) Dyer 39.pl.
§6. 40. pl. 66.
Kelw. 160. b,
(k) Dyer 39.
pl. 56.
Stanf. ¢3. g.
Winch 65.
Latch 1y7,277.
(N Cr.Car.184.
Lyer 40, pliyo.
Cr. Jac. 142.
Cr.EL116,259,
565. 12E.4.3.a.
Br. liew 43.
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rieties ofOpin. inourBooks. But ifa leafe be made in oneCount.

4#)Dy-40.01.79 and the land lies in anoth.the A& nof .z )Wait thall be brought

¢b) Dyer 38,
Pl';;) 54"

where theland lies, and not whete the leafe was made, altho’
the term be paffed forthe land and damages, ot damages on-
ly for the wait which is local, thall be recovered. 14 E.4.3.2,
ace. If a man promifes to (%) cure one in onecounty, and mif-
doth in anoth. County, the Pl hath his ele@ion to bring his
Aét'n in which of the Count.he will, ahd therewith agrees rx
R.2. Altion fur leCafe 37.1f a man doth not repair a wall in
EJex which he ought to repair, whereby my land inMidd.is
drowned, I may bring my A&ion in Ef for there is the Def.
fault, as it is adjudged in 7H.4.8. orl may bring it in Midd. for
there I have thedamage, asit is proved by 11 R.2. AcFion fur

{©)Dy.38.pl 54. Je cafe 36.  Soif one forge a(c) deed in one county, and pro-

39.pl 57.

claims it in anoth. the Pl may chufe inwhich County he will
bring his Act'n. 29 H.8.38. 22 H.6.5.4.0. But when the Def, up-
on pleading not guilty thall be prejudiced in his trial there the
PL hath not election to bring his A&'n in which county he will

(d) Dyer 38.pl. (4) 29H.8. Dyer 38. where Gawyz {ued an appeal of robbery

5439 pls7.

{e) 4Co.47.b.
Jenk.Cent.29.

(f) Dyer 38.
pl. 52.

Hob. 37.
Winch 69.

1 atch 197.

in the county of Wilts where the robbery was done, againft
Hu(fey and Gibbsas acceflaries, and declared that the princi-
pals named in the writ, and who were attainted, did the rob-
bery in the County of Wilts, and that the Def. felonioufly at
Lond. before the robbery done, did abet them to doit, and
it was adjudged, that altho’ the Pl can have but (¢) one ap-
peal againft the principals and acceffories, and againft the
principal of neceflity it ought to be brought in the county of
Wilts, yet becaufe thofe of the county of Wiizs upon not guil-
ty pleaded, and Losd. cannot join,and thofe in W?Il)ts cannotin-
quire of a thing in Loz, altho’ it be tranfitory (for in cafe
of felony which concerns the life ofa man every a& fhall be
tried in the proaer county where the act was in truth done)
the appeal againit the faid acceffories didabate.43 E.5.17,18,
19. And itis to be obferv. that inall real A&'ns, if any iffue ri-
{¢s on the land, or in any A&n in which the Poffefl; of the
land or (f) local thing, or which rifes on the land by reafon
thereof, is to be recovered, all thefe fhall be brought in the
County where the land lies; as in a writ of right of Ward of
land, or Writ of Intrufion of Ward, thefe fhall be brought in

Cr.Car143,184 the County where the land lies ; altho’ therefufal were,or the

Seigniory bein anoth. county.29 F.3.3. 38 H.6.14.5. 22 R.2.bre.
937.4cc. So ina writof right of ward forthe bodyonly,it fhall
be brought in the county where the land is, for thatisin the

- Right and favours of theland. 21.E.5.42. 50E.3.25. 9 F.3.12,
13. 10.E.3.7. acc. and the reafon of 40 F.3.6. agrees with it, al-
though the Judgment there is mentioned to be given
contrary. But a Writ of Ravifhment of Ward fhall be
brought where the Ravifhment was, and not where
the Land is, or whete the Body is ccorried 3 for fit
is



ParT VIL BurwERr’s Cafe. ' 5

isfounded onthe ravithm. 38 H6. 14.0. 22 Rz, Brev.g3y. &8
12 B.Z/y.2¥9. And awrit forfeiture of marriage fhall be brought
where the land is, for the writ doth {fuppofe an intrufion into

the land ; and therewith agrees the faid Book in22R.2.8938
H:6.15.a.And a writ de valore (a) maritagii fhall be brought (4) Br. lieu 43
where the land is; for the Ld. need not make any (#)tender, (£)5Co.12;.2b
but if he makes a tender and the other refufes, and he al-
ledges it in the county, ther the writ 22 valore maritagii lies
in the county where the refufal was, 22 Ri2.Brev.939. 38 H.6. ,
15.4. Writs of ‘Qﬁ Imp. and Qu. Incumbravir (c) thall be al- ©) FNB.adc
ways brought where the Church is; for by the one the PL
fhall recover his prefentment,and by the oth. the Bp’s Clerk
fhall be removed,and the PI's Clerk admitted, 38 H.6.14 & 15.
accord. Vide 4 E4.3.9. Otherwife it is in theK’scafe. Bat 2 u.
(4) non admifit fhall be brought in the county where the re- (“')ng' §'6N‘B'
fufal was, and not in the county where the church is,becaufe /" 47P1%"
damages are only to be recovered, and the refufal is the be-
ginning of the wrong, and the ground of the A&ion; and fo
1s the Book adjudged in 38 H.6.14,85 15. FN.B.47.f: Anda
&u. Imp. of a Prebend fhall be broughtin the county whera
the Cathedral Church is, and not in the countywhere the bo-
dy of the Prebend is; for the PI's Clerk is to be induét. and
inftalled in theCathedral Church, and therewith agrees 21.E.
3.5- &2 EL Dy.194.(¢) but43 E.3.34. &15Bd.3.Br.325. feem (¢) Dyer 194
contrary. 24.£.3.37. And fo the Law is well explain. ina cafe P\ 33. :
in which there were different opinions in our Books, Andifa
Manat theCom. Law hada Rentiffuing out of two counties,
he could net have had an (f) Aflife in one County, becaufe (f) Co. Lit:
every part of the land in the two counties is charged with the 147. 2.
rent, and all fhould be putinview, as it is agreed in 18 E, 2. Polt3.b24ab
Aff:380. 18 E.3.32. 10£.3.21. 104 p.4. &184[p.1. Butifa
man makes a leafe pur aurer vie ofland in two counties,ren-
dering rent, and the rent is behind, and ceft’ gue vie dies,the

‘leflor fhall have an aétion of debt in which of the count. he
will, for now it is changed into debt; and in that cafe no land:
fhall be put in view, but the perfon of the debtor fhall beon-
ly charged by the com.Law. So if a rentbe iffuing out of the
land of B. in two count. and the rent is behind, and he who
hath the rent dies,his Ex’ors may have an A&ion of debt a-
gainft B. in which of the count. they will, on the Stat. of32
H. .c.37. for altho’ he ought to bring hisA&ion in one of the
counties,yet at the com. Law the perfon of the Def, is charge-

- able in-the Aétion of debt, and not the land. And before the

-~ Stat. of (g)6 R.2.c.2.2 Writ of debt and accompt againft a Re- o
ceiver, and fuch Aétions might be brought in fuch County (8)2 Inft.231.
where the Party might be beft brought in to anfw. and thePi.
might have declared on a contrat or receipt, €. in any oth.
County, gquiz debitum & contrallus, &c. funt (b) nullins (b2 Ink. 231,
logi. See for that 2 E4. 3.44. 6 Ed. 3.266, & 235. 8E.3.380.

3 10 E.
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10E.3.7. 19 E.3. Furifd.29. 29 F.3.26. 33 E.3. Tit. Furifd.57. 40
E,g.-,g, ;H.6.303. iE.4.19. 21E.4.88.Asin22H.6.9.0. 85 10.4.b,
where theK.granted the office of Surveyor of pack. of all man-
ner of clothes within Zo#4. and the libert. thereof, which are
in two counties and the affife was brought ini44. and there
Newton andPafton faid, That thereis a great difference betw,
an affife of rent and that affife; for where a rent-charge is
iffuing outof landsin divers Count. every parcel is chargeable
with the whole, and all theTer-tenants ought to be named;
but here the perfon is charged and not the land, and yet the
office for which the affife was brought did extend in2Count.
And if a Fine or Feoffm. be made of lands in 2 Count. with
Warranty,the Warrans’ chart# may be brought in any of the
Count. 29.F.3.3.2.b. It is purviewed by theStat. of 7R.2.c.10.
That an aflife of Nov. 4ifféif. fhall for the future be granted
and made of arent behind,due forTenements in diversCount.
to be held iz confin’ comitar’ and thereupon the affife fhall be
taken and tried by the people of the fameCount. in thefame
manner and form as itisdone of 2 Common of pafture in one
County append. toTenements in another County: For at the
Com.Law if a man had bad Com. in land in one County ap-
pend. or appurtenantto land in anoth.County, he fhould have
2 feveralWrits to the Sheriffs of the feveral Count.Or if the
land to which,&5¢. lay in one County, and the land in which
lay in feveral Count. there he fhould have aWrit of affife to
the Sher. of theCounty where the land to which,&5c. lay,and
feveralWrits to theSher. of theCount. where the land inwhich
&Jc. lay 5 and all that appearsin theRegift. and F.N.B.180.4.
And the fame Law is when a nufance is done in one County,
and the land to which,&. is in anoth.County, as it appears
alfo in the Regif?. and F.N.2.1835.k. So that if a Man hath a
Rent in 3 or 4 Counties, it feemeth that he who is diffeifed
may have feveral affifes to be brought iz confin’ comitarumm
for the Letter of the Stat. of 9R.2.isgeneral of rent due for
Tenementsinfeveral Counties. And altho’ it hath a reference
to the cafe of Com. of Pafture,&5¢. yet forafmuch asin thecafe
of Com. of Pafture, if the land in ‘which, £gc. lay in feveral
Counties, and the land to which, &. lay in another County,
there fhould be as many Writs as there are feveral Counties;
thence it follows,that fuch remedy he fhall have who hath a
rent iffuing out of lands in manyCount. Alfo the Cafe of ég:l.
is put exempli gratin €S fimilivudinarie,§S null fimile quarner
Pedib’ currit; and it is not necefl! that a Simile fhould agre
in all Points. And the Stat. of 7 R.2. was made to fatisfya doub
which was conceived before ; for thereby itis enacted, That
Writs in fuch Cafe fhall be made inthe Chancery without any
manper of contradittion, as well of Diffeifins before made,
as after to be made. And the Doubt was on the Statute
of Mrgna Charta, cap. 2. Recognitiones de nova dz_‘[@z{{m,
N &9 de
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& de morte antece(for’ non capiantur niff in fuis comitar’. And
fome held thatthe fame was not obferv. when theJuft. of aflife

did fit in confin’ comitar’and namely when there are 20Count. -

mefne between the 2 Counties, as it is in theBook in 5 E.4.2.2.
But that doubtalfomight beconceiv.on the faid aflife of No.
difJeifin of Com. when the land in which,&5¢. isin one County,
and the land to which, &k. in another County (which cale
without Queft. is not reftrained by the faid Stat, For affife of
Nov. differfin of Com. of pafture layat the com.Law,as by the
Stat. ot Weftm.2.c.29 appears) 10F.3.21. 8 roAff. p.4. And if
‘need were the Stat, of| PVEﬁ.z.c.z 8. doth extend tothe faid cafe
of rent, by which it is lyrovided, R4’ quotieftung; de ceteroe-
vener’ in cancellar’, g4’ in uno cafis reperit’ breve, € in con-
Sinili cafu, cadente fub eod’ jure, & fimili indigente remedio,
#on reperiy’, concordent clerici in cancellar’ in brevi faciendo,
&c.vel ad proxind Parliament’ de confenfis Furifperitor’ fiat
breve. And the Stat. concludes with the effe of a maxim of
the com. Law, R4 cur’ dom’ regis non deber deficere conque-
renvit injufkit’ perquirenda. 38 E.3.33.4. where the cafe was,
that theK. brought a writ of right of the 4th part of the tithes
and offerings of the Church of S.Dunft. in theWeft, inFleet 2.
in the fuburbs of Loud. againft the Prior of S.%0b2’s of Feru-
Jalem inEngl.there Candifh took Except. tothe writ,becaufe al-
tho’ this writ was given by the Stat, of Weft.2.c.5. toward the
end, and.4rzic.cler.c.2. which Stat. gave, that he fhall havea
writ A4 petendum advocation’ decimar’ petitar’,¢9c.And this
- writ is brought of the 4th part of tithes and offerings,which
isnot warranted by the Stat. Judgm. of the writ, forafm. as
the Stat.do not give any writ of the 4th part of tithes. Thorge
the Ch. Juft. who gave the rule faid, altho’ the Stat. do not

Co.Lir.154.2,
Fitz. affife 26.

9 Co. 88.b.
P

oftea 4. b

EN.B.j0.e.

limit by exprefs words, but of tithes, yet thofe in the Chanc.

may make a writ iz confim’ cafi,and the writ isgood enough 5

wherefore anfwer. And in 18E.2.2r. 827.a writ of Entry was F.N.B.1o. p.

brought in the County of Su/J. theTen’t pleaded a releafe of
the Anceft, of the Pl. withWarranty, which was denied, and
found for thePl. inLond. byaJury of Fridayftrect,&5c.for which
theDemand. did recover; and theTen’t brought an Attaint,
and thereExcept. was taken, becaufe in the writ is not com-

rifed to attach the Party, Judgm. &c. And for the Pl it was
aid,that the writ was granted to the Sher. of Zoz4. to fummon
the 24, and attach the 12, and another writ to the Sher. of
Suff. to attach the Party where the land was, and both the
writs were read in Court, Towhich itwasfaid, thatthere was
no fpecial Law, that did maintain thar writ which is out of
the com.courfe, Beresfurdthe Ch.Juft. who gavethe rule,faid,
in a new Cale, a new Remedy, &¢. Whereftg)rc anfwer. And
therefore if there be Ld. and Tenant, and theTenancy doth

extend into 2 Counties, in this Cafe if the Rents and Servi-

ces be behind, the Lord may have feveral Writs of Cuftoms
and Services, for every County one Writ, and fhall I;Iave
them
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. them retutnable at one Day in the Common Pleas, and thert
(#) 9Co.83.D. to count upon them as his Cafe is, quiz aliter curia (a) re-
Antea 4.3 ois Jeficeret comguerentibus in juftitia perquirenda, and
therewith agree Firz, Nat. Brev. 151.0. & 30 Ed. 1. Drois

Pl witimo. And thatis a good Example, pro quolibet confi-

wmili cafir, &c. (imili indigente remedio. Vide 12 FEd. 1. Tit.

Attaint 71. a ve%/ good Cafe; and the Reafon and Rule of

the Book in 21 E4. 3. 18. is to be obferved, where the Cafe

was, That a Pine was levied of a Manor in one County,

and the Tenancy lay in another County, now where the per

que fervitiz fhould be brought was the Queflion ; and it

was adjudged, that it was well brought in the County where

the Manor was. And there Storze gave the Rule of the

Court in thefe Words: He can have no other Writ, for his

Writ muft be according to the Fine, and brought in the

County where the Note is levied. Pide 11 Rich. 2. Tit. 4-

Etion fur le Cafe 36. 7 H. 4. 8. Vide 26 Hen. 6. Tit. Cove-

nant 9. 41 Af]. Pl 12, 9 Hen. 5. 6. 22 Hen.6. 5. And in

5) 4 Leon. 54 the principal Cale where it was objeéted, that the faid €z-
gc‘;'_ 39. a.b, pias wutlagatune was erroncous; for it was proximume ante

8Co.59 3. feftum, &c. where it thould be, poft feftum, &c. The Court
g;‘]‘“f's;‘;f' took no Regard to it ;5 for the Error in the Writ which the

2 Sand. 46.  Defend. himfelf hath wrongfully brought, fhall not () ad-

1Rol.757.759, vantage himfelf; but in Regard he was imprifoned and

760. Firz. Er- groubled thereby, that gave the Plaintiff Caufe of Ation.

or 9% Alfo the Court did not regard the Claufe that the Defen-
dant at 77 in the County of Norf. &g. maliziofe € decep-
tive machinatus fuit, &c. for that is fo fecret and fo uncep-
tain, that it cannot be tried,

Hill.



Part VIL 3

Hill. 29 Eliz,
In the Excbequezf".

Sir Mires Corsrr’s Cafe

BEtw‘een Sir Edw.Clere and Miles Corbet then Efqs now 4
Konight, it was refolved in a Cafe concerning the Parfo-
nage of Marbam in the County of Norf. That where in the
County of Norf. there is a fpecial Manner of Common call-
ed Shack, whichis to be taken in arable land, after Hag-
veft until the Land be fowed again, &&. and it began in an:
cient Time in this Manner; The Fields of arable Land in
this Gountry confift of the Lands of many and diver& fe-
vetal Perfons lying interinixt in many and ¥everal [mall Par-
cels, fo that it is not poflible that any of them without Tref-
pafs to the others, can feed their Cattle in their own Land;
ard therefore every one doth put in their Cattle to feed pro-
mifeue in the open Field. Thefe Words, 7o go Shack, is as
much as to fay to go at Liberty; or to goat large: In whick
the Policy of old Times is to be obferved; That the Seve-
rance of Fields in fuch {fmall Parcels to fo many feveral Per-
fons, was to avoid Inclofure, and to maintain Tillage: But
it is to be obferved, That the faid Common called Shack,
which inthe Beginning was but in the Nature of a Feedin
becaufe of Neighbourhood for avoiding of Suit, within fome
Places of that Country, is by Cuftom altered inro the Nas
ture of a Common appendant or appurtendnt, and in fome
Places it retains its original Nature ; and the Rule to know
it is the Cuftom and Ufabge of every feveral Town or Place,
for * confuerudy loci eft obfervanda: And therefore if in the # 4 Co,28.%
Town ot D: (exempls gratia) one who hath purchafed dj- 6 Co- §j.a.
versParcels together,in which thelnhabitantshave ufed to have *° Cor140:4-
Shack, ard long Time fince has inclofed it; and notwith:
ftanding always after Harve®t the Inhabitants have ha
Shack there by pafling into it by Bars or Gates with thei
Cattle, there it fhall be taken as Common appendant or ap-
purtenant, and the Owner cannot exclude them of Cofrimor
there, notwithftanding he will not common with them,
but hold his own Lands fo inclofed in Sevefalty :
and that is proved by the Ufage, for notwithftanding
the ancient Inclofure; the Inhabitants have had Comimon
there. But if in the Town of §. the Cuftomi and Ulage hath
been, That every Owner in the fame Town hath jnﬂcilfe&
' F theif
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theirown Lands from Time to Time, and fo hath held it
in Severalty, there this Ufage proves, That it was but in
the Nature of Shack criginally, fgr the Caufe of Neighbout-
hood, and fo it continues, and therefore there he may in-
clofe and hold in Severalty, and exclude himfelf to have
Shack with the others. And although in the faid Cafe of
the Town of 2. the Ulage hath been, That notwithftand-
ing the Inclofure by divers Inhabitants of late Times, the
other Inhabitants have had Shack there ; yet if a Man
hath an ancient Clofe of ancient Time taken out of the
Field, and he and all thofe whofe Eftate he hath, have held
it always in Severalty, he may well keep it inclofed : For
as to fuch Parcel fo antiently inclofed, the Shack there doth
retain its ancient and original Nature. And he who claims
Shack there cannot prefcribe to have Common in it. Noza,
a good Refolution, which ftands with Reafon, and no In-
convenlence, Innovation, or Caufe of Suits or Trouble can
thereupon arife, but Quiet and Repofe will be thereby in
mauy Cafes eftablifhed, which I thought fit to be reported,
becaufe itis 2 generalCafc inthe faid Country And at firft the
Court was altogether ignorant of the Nature of this Common
calledShack. It was alfo refolved at the famae Time, That if
the Commons of the Town of 4. and of the Town of B. are
adjoining, and that one ought to have Common with the o-
ther by Reafon of Neighbourhood, and in the Town of 4.
there are fifty Acres of Common, and in the Town of B.
there are an hundred Acres of Common; in that Cafe the
Inhabitants of the Town of 4. cannot put more Cartle into
their Common of fifty Acres than it will feed, without any
Refpeé to the Common within the Town of B. zec e cou-
verfo 5 for the original Caufe of this Common for Caufc of
Neighbourhood, was not for Profit; but for Preventing of
Suits in a Champain Country; for the reciprocal Efcapes of
the one Town in the other: And therefore if the Common
of the 'Fown of 4. will fecd fifty Beafls, and of the Town
of B. an hundred Beafts, it is no Prejudice to the one or

- the other, if the Cattle of one Town efcape and feed in the

Common of the other Town reciprocally ; for if all the Cat-

tle feed promiftue together through the whole, it will be
no Prejudice to one or the other. :

Cafes
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Cafes upon the Star. of 13 Edw. 1. of Winchefter,
THE Purview of the faid A& is, That from benceforth ,‘_leffft’*” )

every County be fo well kept; T 'hat immediately after s
Robberies anid Felonies commz'tf;% frefb Suit be mage f{om plothiz. it
Tozon to Town, and from County to County, &c. And after
the Felony or Robbery is committed, the County fhall have
no longer Space than 4o Days, within which 40 (#) Days it (2} 2 Tnft
fhall behove them to agree for the Robbery or Trefpafs, 1 8.d. 11,
or elfe that theyanfwer for the Bodies of the Offenders, &¢.

Upon which Words divers Refolutions have been made.
Trin. 27 Eliz,

Y'Rim't. 27 El it was held by the whole Coutt of Coii~ Sendil's Cafs,
mon Pleas, in a Cafe which happened in Harleffor in ’

- the County of Syffolk, That if a Man be robbed in his ‘

() Houfe, be it in the Day or in the Night, the Hundred (5 Cio 154,
in which the Houfe is fhall not be charged with it: For al- 3 Leon.262.
tho’ the Words of the faid A& are general, without {peaking &igf'éig%
of any Place in fpecial, yet fuch Robbery is not within the () Gm;El..75§.~
- faid A&, for threeRealons: 1. Becaufe every Man’s Houfe 2 Co.32.a."
is his 'c) Caftle, and he ought to keep and defend it at his ’égg 2 ‘&b'
(4) Peril; and if any one be robbed in his Houfe, it fhall 1 Co, gy
be efteemed his Default and Negligence. 2. It is not law- 1 Bulftr. 126.
ful for any other to enter into the Houfe of another forthe (éll),o,ﬂéf";'zf"*
Safeguard of it. 3. Such Robbery for which the Hundred /%
thall anfwer by Force of the faid A&, ought to be commit-

ted openly, fo that the Country may take Notice of it them=

felves ; for it was adjudged in 4fbpole’s Cafe next following,

that it is not neceflary to have Hue and Cry, or Notice

given to the Country, neither by the Words of the faid A&t

of 13 Ed. 1. nor by the Meaning thereof; for it may be

that the Party robbed was bound, or maihemed, £5¢. fo that

he cannot make Hue and Cry, or give Notice to the Coun-

try, but when a Robbery is fecretly done ina Houfe they

cannot take Notice of it.

477

Trin. 2.8 EL in the Com. Pleas, Rot.723.

‘ , . B N N % . ;. e .M
BEtween Afbpole and the Inhabitants of Evemger, 1t ‘f’%ﬁ;’,‘f;?fe‘

was refolved by the whole Court, Thit although 41;&:;1.7 8:8.
the Statute is general, and doth not make Mention of ’boésgs’;;ig

any Time, That the RObb‘cr%g ought to be committed lim&' '
B  the



Cuofes of the Statute of Parr VII,
() 2Inft.569. the Day-time, and out of the () Night ;5 and there the Cafe

E";’J‘;“OS“; was, that a Robbery was committed in Fanuary prefently
4Leonso. 191, after Sun-fet, during Day-light; and it was adjudged that
218, 219. the Hundred fhould anfwer, becaufe it was convenient Time
%ﬁf}hfé.’ 2. for Men to travel, or be abour their Bufinefs or Work 5 and

Y And. 5o,  therewith agreeth the Bookin 3 Fd. 5. Q‘arazz. (8) 293.Thatif
Cr.El.270.  one kills another at the Hour of Evening, and efcapes, by
Cr.Jac. 106 +he Common Law the Town fhall be amerced 5 for it is in
() 4leonzrg. 5 1o

Stamf. Cor.  Law accounted Part of the Day, and not of the Night.

33. b,

Trin. 29 Eliz. in C. B. Rot. 1027.

Milborn’s Cafe. BEtween (@) Milborn and the Inhabitants of the Hundred
(#) Goldsb. yo. of Duwmow in Fffex it was adjudged, That for a Rob-
;’;f‘;’;'vfl%’f“’ bery committed in the Morning, asnze lucern, the Hundred
" fhallnot be charged, becaufe the Robbery was committed in
(6) = Inft.569. the (5) Night; and although no Time be fpecified in the
I;AX‘,’&&‘C;Q Statute, yet by good Expofition it doth mnot extend to a
Cr.ElL270. Robbery committed in the Night ; for no Laches or Neg-
Cr.Jue. 106 ligence can be imputed to the Hundred for Default of well
guarding the Country in the Night ; alfo in the Néght they
cannor make Purfuit after the Offenders or enquire for them,
and then to charge them when they are deprived of their
convenient Means would be very hard. And as it hath elfe-
where been often faid, itis a good Expofition of a Statute
to expound it according to the Reafon of the Com. Law.
And at the Com. Law, if a Man be killed in a Town by
Day, that is, fo long as there is full Day-light, and he who
killed bim cfeaped, the Town where this Felony was com-
mitted fhould be amerced for it and fo it isheldinzx E. 3.
coroiz. 238, Cuire quis felonice occifus fuit per diems, niff felo
captus fuit, rora villa illa onererur. And therewith agreeth
allo the faid Book in 3 Fd. 3. But if fuch Murder or Man-
{laughter be commirted in the Night, the Town fhould not
be amerced by the Common Law, becaufe, (as it hath been
faid) no Laches or Negligence can be imputed to the Inha-
birants of the Town; and God hath appointed the Day for
Men to labour, travel, and do their Bugnefs,and the Night
Phlm. 16 to take their Repofe and Reft, and therefore the Prophet
W faith, Pofuifhi tenebras, € falta eft mox, in qua pertranfe-
: unt beftie ylve,$5c. foloritur, 8 congregati funt, exit bomno
ad opus & operationem, & redit vefpere: So favage Beafls
pafs and repafs in the Night, and then men are at reft, and
in the Day Men apply themfelves to their Labours and Af-
fairs, and then the Beafls retire to their Dens. And the

Poct Luith, &7 jugulent homines furgunt de notte larrones. ;
An?



Part VIL 13 E. 1. ¢f Winch.

And the Common Law is, Men cannot () diftrain for Rent
or Service in the Night, as ¥ is adjudged in 12 E. 3. Di-
frefs 17. & 11 H.y. 5. a. acc. But for Damage-feazance, a
Man may diftrain in the Night for the Neceflity of the
Cafe, for otherwife perhaps he fhall not diftrain at’all, for
before Day they may be taken or {tray out of his Land,
and therewith agrecth 10 . 3. 21. And farther it is provi-
ded by the faid Stat. of Winchefter, That in Citics or great
Towns which are inclofed, the Gates ought to be fhut from
Sun-fet till Sun-rifing ; after which Statute, if in fuch City
or Town inclofed any Murder or Man{laughter be commit-
ted in the Day or in the Night, and the Offender efcapes,
fuch City orTown fhall be amerced. For now the A& hath
changed the Reafon of the Law, and therefore the Law it
felf is changed; for ratio legis et anima legis, & mutatn
legis ratione, mutarur € lex, For at the Common Law,-if
a Man was killed in the Night, as it hath been faid, there
was not any Fault in the City or Town; but now if they
do not keep their Gates fhut according to the Statute, by
which the Offender efcapes, then therc is Fault and Neg-
ligence in them s and therewith agreeth the Book in g E. 3.
Coron. 299. where the Cafeis, it was prefented, that one
killed another in the Night; and it was asked, Where the
Felon was? And they faid, that he is fled; and becaufe it
was in the Night, they ought not to be charged. Lowrkber
Juftice who gave the Rule, faid, That the Town fhould be
fhut, by the Statute, from fuch an Hour 3 and becaufe the
Townfmen of the Town took him not, all the Town was a-
merced: Alfo it was held on the faid A& of 13 L. 1. That
if divers commit a Robbery, thofe of the Hundred ought
to apprehend all the Felons ; for altho’ they apprehend fome
of them, that fhall not be fufficient to excule them. For
the Words of the Aé of 13 F. 1.are, That they anfwer for
the Bodies of the Offenders ; which in Conftruétion was ta-
ken, all the Offenders. But now by the Statute of 27 2L
cap. 13. a new Law is made, amongit otbers, in thefePoints
following, wiz. 1. That nonc fhall have an Aétion on the
faid Stat. unlefs the Party robbed doth, fo foon as hecan, give
Notice of the faid Felony to fome of the Inhabitants of fome
Town, Village, or Hamlet next the Place where the Rob-
bery was committed. 2. If they in their Purfuit do appre-
hend any of the Offenders, the fame fhall excufe them, al-
tho’ they do not apprehend them all. See the A& of 27 EL
cap. 13. which hath added to the faid Statute of Winchefter
and altered the fame in divers Peints, '

"2 ‘ g 3 Aich.

7

2) Co. L.it.
€4,2..a. Dr. &
Stud. fo.75.3.
4 Leon. 218,
Goldsh. 66.
9 Co. 66. a.

1 Rol. 672.
itz Avowry
137.

Styles 14

Co0.Car. 252.

Cro. Car. 299.

1 8id. 130

2lalt. v72, 193
1S, 11,



Part VII.

Mich. 28 & 29 Eliz.

The Earl of Bedfords Cafe.

IN the Court of Wards, the Cafe was, That Francis Farl
of Bedford being feifed of certain Houfes in the Strand
in the County of Afidd. in Tail, fil. to him and the Heirs
of his Body, and ftifed of other Lands in Fee held iz Ca-
pité, by Deed indented, made Leafcs of the faid Houfes,
whergof he was feiled in Tail, for 21 Years, rendering
Rent (which Leafes were not warranted by the Statute of
32 H. 8. but were voidable by the Iffues in Tail) and died 5
the Reverfion defcended to the Heirs gencral of the Earl,
that is to fay, to two Daughters and Helrs of Henry Xord
Ruffely eldeft Son of the !ﬁid Earl, (which Henry died in
the Life of his Father) and it appeared that the faid Lea-
fes were to have Continuance after the faid Daughters
thould be out of Ward: And by Office after the Death of
the fald Earl it was found, that he died fcifed of the faid
Eftate-tail of the faid Houfes, and that they defcended to
the faid Heirs general, by Force whereof the faid Houfes
were feiled into the Queen’s Hands. And in this Cafetwo
Points were refolved: 1. That the (#) King in Privity and
Right of the Heirs in Tail, thould avoid the faid Leafes du-
ring the Time that they fhould be in Ward ; as if a Bifho
makes a Leale for Years not warranted by the Statute, fg
that the Leafe is voidable by the Succeflor, and dies, the
(6 Lit. Rep. King fhall avoid the Leafe () during the Vacation of the
306. Bifhoprick, in Privity and Right of the Bifhoprick, for the
King in none of the faid Cafes is as a Stranger. And the
fame Law is when a Subjeé is Guardian in Knight’s Ser-
vice he in the Riﬁght of the Heir, within Age, and in his
¢c)3Balltr 273. Ward, fhall avoid voidable Leafes as to his own Intereft,
Co.Lit215.b.” bur it fhall not prejudice the Heir of his Ele¢tion at full
;O],‘"i;{;_‘fp' Age s for cuflos fiarum beredis in cuyftedia fua ¢xiftent’ me-
(d) 4Co. izg.a. lioreniz, non deteriorem facere fotcft. So if the Heir within
8 Co.44.2.  Age before the Entry of the Guardian, or the Anceftor be-
I:Iallgf Rzeg:é? ing within Age, makes a Leafe for Years rendering Rent,
4z, Br.enry the (¢ Guardian may coter in the Right of the Heir, and
cong: 120-  ~ {lig]l gvoid the Leale. But the Ld. by (4) Efcheat fhall not
2;}‘1‘{,“ a2 avoid voidable Eftates made by his Ten’t who was an Fhfant;
hgasa.  for regularly, none fhallaveid $oidable Eftates for Inf‘ancy,lgut
’ ' the

(s) Palm. 437.
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the infant himfelf or his heirs, but the Guard. fhall aveid the

f2id voidable leafes in the rightof the infant himfelf; and foa

difference; and the (#)K. in the café of a Bifh, fhall avoid the (2)LitRep.306

leafe in the right of the bifhoprick,which continuesaltho’ the

Bifh. bedead. And that was one of the points adjudged inthe

Excheq. in the great cafe between uftine and Sir 7. Baker,

2 Mar. which 1 have feen, and which fhall berclated moreat (4) puim.',37

large in the Refo. of thezd point of this cafe.Fid 16 ELDyer 1 Co.s1a
339.0. Patentee of Queen IV, of Jandsgiven to a parfon and his S"";'f 3,243

fucceflors to fuperftitious ules, fhall avoid aftcr his death a 3{?,‘.(,’,?7;‘;.};‘8'

leafe for life (which is voidable by the fucceffor) made by the . Benl 225,

parfon, by the intent of the A& of 1E.6. of Chantries. Zide Phast. O-Beal.
1ELDy.259.Hoskins’s cale.2.It was refolved,thataltho’ the K. | o Palm. 437,

inthe right of the Heir had avoided it forhisTime,yetitdoth — hich

not avoid the leafesfo abfolutely, that the heirsin tail after the

K’s intereft determined, cannot make them good by the ac-

ceptance of the rent. For the K’s Aé cannot determine the

power and eletion of thelffues in tail, or of the fucceffor of

the Bifh, in the cafe before put, to make the leafes good by

acceptance of the rent. And when voidable leafes being veid

for aTime fhall be always avoided, and when not, thisdiffe-

rence was taken and refolved by the Court 5 (0. When thein-

tereft of him who makes the avoidance is but for part of the

Term, fo that it appears that arefiduc remains; and whenhe

who makes the avoidance avoids the wholeinterel, {o thatit

appears that no refidue canremain; and therefore inthe cafe

at bar itappears, that after the K’s interelt determined, there

remainsa refidue of the term. But if the patron of the church

of D. doth grant the next avoidance to anoth. and atierwards §yones 44

and before the Stat. of 13 Z/. the parfon, patron, and Ordin, Co.Lic, 45.a.

make a leafe for years, rendering rent, and the parfon dies, Hob.7. Cro.

the grantce prefents, who is admitted, infliruted, and induét- ;o) j;;o_
cd, and dics, this leafe was avoided in the whole ablolutely, Moor 481.
and therefore fuch leafe cannot ftand againit the 2d fuccefler,
2 F.3.8. If an advowfon of a Church by licence be granted to
a Prior and his fucceffors, and afrerwards the fame Church is
appropriated to him and his fucceflors, fo as they be perpe- ¢ L 450,
tual parfons imparfonces, in that cafe if the wife of the gran-
tor be endowed of the Advowf. and prefents a clerk,whoisad-
mitted, inftituted, and induéted, the appropriation is defeated
for ever, for the whole eftate of the parfon imparfonec is a-
voided, and fo it was adjudged as Sir Feff. Screofe reports in

2.E.3.8. and in{uch {enfeis the book to be underftood. Foral-
tho’the wife was endowed ofthe Advowf. yet if fhe had died
before any was admitted and inlituted ro the fame Churchat
her Prefentat. the Church had remained appropriared, and fo Hob, 225.
the Quere in 6 E.6. y2. Dyer, is well refolved. Soif e Feme (9 40 43 &
covert (asa Peme-fole) leviesa fine by her {elf of land,where- S Rel mo
of fhe is feifed in fee to another and his heirs; in that

Fa Cafe

Co.Lit.36.b



4 Rol. 20.

10 Co, 43. a.
Co Lit. 46. a.
} Jones 457-

-

‘o, Lit. 46, a,
Plowd s6o.b,
Bridgm, 27

Eo. Lit. 46. 227

Godb 32,

{ Leon, 74,
Cart. 47,

The Earl of Bedford' Cafe. Part VII,

Cafe if the Husband doth not enter, that Fine fhall bind the
Wife and her Heirs for evér ; and in the fame Cafeifthe Husb.
enters and dies, the Conufee fhall not have the land ; for by the
Entry of the Husb. the whole Eftate of the Conufee was de-
feated, and the old Eftate of the Wife revefted in her, and
the Husband feifed of the whole Eftate asin the right of his
Wife, and therewith agree 1y E.3,52.5. 19 A4fpL1y. 7H.4.23.
2 R.3.20. 9.H.6.53.But when onlyPart of the Eftate orTerm is
defeated,there it is otherwife,as in the faid Cafe between Az~
fling and Sir 7. Baker was adjudged, which Cafe, asI my
{elf have feen, in effe@® was, Sir 7% Wyatt was Tenant in
Tail of the Manor of Eafl-forleigh in the County of Kenz,
wiz. to him and to the Heirs Males of his Body of the Gift
of H.8. to hold of him iz capite, the Rev'n to the K. his
Heirs and Succeffors. Sir Z°.//pazz by Indenture demifed the
faid Manor to Auftine for 26 Years, rendering 13/. Rent to
the faid SirZ 0. and his Heirs, and afterwards Sir Zho. died,
and all this was found by Office, and that Sir 7" Wyart was
his Son and Heir Male of full Age, by which the K. had
primier Seifin of the Land it felf, and for his I t::%_'l did a-
void the leafe, and afterwards Sir 770. the Son fue Nivery,
and accepted of the rent of 4uftine, and afterward commit-
ted High Treafon, for which he was attainted. In that cafe
it was adjudged, that forafmuch as the King had avoided
the Leale, but as to his primer Seifin, that after livery made
it is in the Eleétion and Power of the Iffue in Tail, by Ac-
ceptance of the Rent to affirm the Leafe; becaufe the Leafe
was avoided by the King, but for Part of the Term. So if
Tenant in Tail takes a Wife, and makes a Leafe for 30, or
40, &c. Years, rendering Rent, which is avoidable by the
Iffue in Tail, and dies, and afterwards the Wife recovers her
Dower, in that cafe the Wife fhall avoidthe Leafe, and yet,
if fhe dies within the Term, the Iffue in Tail at his Ele.
&tiofi may either affirm or difaffirm the Leafe. And it was
faid, if Tenant in Tail makes a Leafe for 30 or 40 Years,
rendering Rent, which is avoidable by the Iffue inTail, and
aftewards Tenant in Tail dies without Iffue, his Wife with
Child with a Son, by which the Donor enters, and s to
him avoids the Leafe, and afterwards the Son is born, the
Leflee re-enters, the Son at his full Age may by Acceprance
of the Rent affirm the Leafe; for the Leafe was never a-
voided ablolurely, nor fampliciter, but fecundum quid, and
upon the Matter ex poft 2o was defeared but for a Time.
And aleho’ filius in wiero inarris, ¢f_pars vifterum marris,
(vide 3 Af].pl. 2. 35 A #l. 94. 22 FEdward; tertiiy; Corone
180. Stamford 21.) yet the Law ih many Cafes hath Confi-
defation of him in Refpedt of the apparent Expelat. of his
| Birth
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Birth, Sce the Opini
Cafe, Ploz pinion of Saunders: come |
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without aétual Entry by the Iflue. #ide Plow. Com
. Comz. 437.

Trin. .
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Part VIL

Zrin. 33 Eliz.
In the Common Pleas.

UcHTREDS Cafe.

Enry Ughtred E{qs brought a Writ of Annuity againft
Willinie Marquels of Winchefter, Son and Heir of Foln
Marquefs of -W‘z'nf%e_{ier, and declared that the faid Polu
Marquefs of Winton, 20 Dec. 17 El tam pro bona & favo-
rabili affellione 8 bencvolentia quas geffit erga eundem Hea-

- wicum, quam pro confideinia & fidelirate repofit. in eodem

27 Bl cap. g.

Henrico, by his Writing did conflityte and authorife the
faid Henry to be Captainof the Fort or Bulwark, and Cu-
ftle of Netley, alias Letley, in the County of Southazcgron,
To have and exercife the faid Office of Captain, &5¢. during
the Life of the faid Henrp, and gave him Authority during
his Life to nominate and appoint from Time to Time a Ma-
fter Gunner, one Porter, and fix Soldiers, §&£¢. And further
by the faid Writing the faid Fobz Marquefs did grant, 770
confideratione predilia, & pro meliore manutcntione (pfins

Henrici §5 magiftri tormentor. & fex mnilitun in defenfione

& tuitione caftri predicti, for him and his Heirs, to the
faid Henry during bis Life, an Annuity of 324 at the
Yeafts of St. Michael, and the 4nnunciarion of our Lady by
equal Portions, by Force of which he was feiled of the fuid
Office, and of the {aid Annuity for his Life ; and afterwurds
10 Nov. 18 EL the faid Folbn Marquefs died ; and the De-
fendant his Son and Heir for 11 Years before the Writ
brought did with-hold the Annuity,which in all amounted
to 368 L &c. on which Declaration the Defendant did de-
mur in Law; and according to the Statute did fhew di-
vers Caufes: r. Becaufe it doth not appear by the Declara-
tion, That the faid Fvbu Lord Marquels had Power or In-
tereft to grant the faid Office; and alfo becaufe the Plain-
tiff hath not averred, that he hath exercifed the faid Office,
nor that he did appoiut a Mafter Gunner, Porter, or the
Soldicrs, and divers other Caules were fhewed 5 but notwith-
ftanding thefe, {Judﬂmcnt was given by the Juftices of the
Common Pleas for the PL whereupon the Marquefs brought

: a Writ
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a writ of Error, and divers Errors were affigned, but all were

over-ruled by the Court but one. And that was, that the Pl

in the writ of annuity had notaverr’d in his Declarat. that he

bad exercifed the faid office,&9¢c. But after many Arguments

and Confiderat. of all the books, in which (as it feems prima

Sacie . there is a diverfity of Opinions, It was refolved, that

the Declarat. was good without fuch (#) averment ; and their (s) Hard.g.79.
reafon was, that in all cafes where an intereft or eftate doth Hob. &
commence upon a Condit. precedent, be the Condit. or A&t {533 pﬁngf&"
to be performed by the PL or Def. or by any other; andbe =~
the Condit. in the () affirmative or negative, there the Pl () pog ol
ought to fhew it in his Declarat.and toaver the performance e
thereof; for there the intereft or eftate doth begin in him
by the performance of the Condition, and is not in him
till the Condit. be performed. But otherwife it is when the
intereft and eftate paffeth prefently and vefts in the grantee,
and is to be defeated by matter ex poft f2éto, or Condit. fub-
fequent, be the Condit. or Aét to be performed by the Pl or
Def. or by any other, and be the Condit. in the affirmative
or negative, there the Pl may declare generally, without
fhewing the performance thereof, and it fhall be pleaded by
him who will take advantage (¢) of the Condition or matter /) pog plor
ex poft faclo, for every onc ought to alledge that which () {d) s Co.g8.b.
makes for him, and which is for his avail, and none fhall be Plowd.i6b.
forced to alledge that which is againt himfelf. And it may

well be, that tﬁe Condit. fubfequent or matter ex pof faito,

ftands upon many Parts ; ‘as in the cale at bar it happens)

to rehearfe all which would be tedious, when Iffue fhall be

taken but upon one of them, andthe Def.may plead any one

of them which he pleafeth in bar of the A&ion, and {o the

pleading will be more fhort and compendious, which is the

moft commendable, if it be fufficient. Here in the cafe at bar

the Condit. was to be performed by the Pl himfelf, and there-

“forc the cafe is the ftronger, but becaufe the Pl by the faid

grant wasprefently feifed of the faid office and annuity for the

term of his lifc, which ought to be defeated by the not ufing

thefaid officc orother fubfequent matter; the fubfeq. matter

makes againft him, and therefore fhall be pleaded by the Def,

and therewith agreeth 15H.7.(¢) 1.4. L. Ina writ of annuity (e)gclr_lo. Arg.
againft the fucceflor of a Prior on a grant made by his pre- ',_°B‘,,m;‘:{-9§§°'
deceflor until he was advanced to a benefice of holy Church, Dod. pl. g1.
and the Pldeclar’d generally,without faying thathe Isnotyet Br count43.
advanced 5 and for that caufe exception was taken to it, and u‘_"gd;_;zf >
notwithftanding the Declarat. was adjudged good, becaufe 273.a.Palm. 192
the Condition went in Defeafance of the Annuity, which

ought to be fhewed on the Defendant’s Part.  Alfo this is

an Annuity, which beginneth before the Condition

fhall be performed, which Performance fhall come on the

Part of the Grantor, and not like where the Condition ¢£ypagtplor.
was (f), That if the Grantce doth fuch a Thing, that then

he fhall bave fuch an Annuity; now, if he will demapd
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it, he ought to alledge iz fa¢fo,that the Condit. is perform'd,

for by the perform. thercof the annuity doth begin. And fo is

the differ. by all theJuft. and thefeare the words of the hook.So

it is faid in CelrbirfPs cafe, Pl.Comr.25.0. If] grant to onc that

when he fhall be promoted to a benefice, that he fhall have

an annuity ; if he demands the annuity, he ought firft to

fhew that he is promoted to a benefice. But if an annuity be

granted to one until he be promoted to a benefice, there he

fhall have a writ of annuity,and fhallnot fhew that heisnot

yet promoted to a benefice, becaufe the annuity doth precede,

and the promotion is fubfequent, and goes in defeafance of

the annuity ; and therefore it ought to be fhewed onthecon-

(a) Do&.pls1. trary part, But when (4) a man is only intitled to an Aétion,
Lutw. 250, &nd theA&n lies not, if the Condit. or Confiderat. be notper-
251. form’d, there the Pl in his Declarat. ought to fhew the per-
formance, for it amounts toa Condit. precedent, becaufe the

A&'n arifes on the Condit. or Confiderat. performed, as the

;&) Br.count 7. book in (%) 3F.6.35.0. Suppofel retain (¢)a man to go with
alm. 397, me to Romefor 40 5. here by the going the caufe of the duty
f,og}:f'tl’gxf“' firft arifes, in which cafe if he brings an A&'n of debt for it,
Do&. pl.or.  in his Declarat. he ought to declare, that he was there,other-
(c) Doct. ploo1. wife the Declarat. fhall abate. So it is if I (£) retain one to
}’;’;"E"&;‘i‘m ferve me for 405. by the year; f:or_ here by the Confiderat,
{d; Hob.y1,106 performed the duty arifes,fo that it is in the nature of anA &
recedent,and fo was the Opin. of the whole Court in the faid

ook. Burthe cafe in'e) 48 F.3.5. & 4. was affirmed for good

Lawwhere it appears,that Indent.were madebetw. SirR . Pool

Kt. of the one part, and Sir R. Zolcelfer of the other parr, by

which Sir Ralph did coverant with Sir Rich. to ferve him

with 3 Efquires of Armsin the Wars of France, and SixRich.

did covenant therefore to pay him 42 Marks: In that cafc

each party had equal remedy, one for the fervice, and the o-

ther for the money, and therefore in debt for the 42 Marks

ke may chufe either to declare in general, or fpecially at his

leafure, by the rule of the Court. Alfo when an Intereft

{‘%S;’S PG‘RW ﬁmh pafs prefently, and is to be defeated by matter ex pof?
Popham 161, faélo, yet if it appears to the Court by matter in Law, that
P’;\Im 397, 3u8- the Act'n fhall nor be maintainable without fhewing the per-
. S:x]{d'“;i;”' tormance of the Condit. or Confiderat. there the Pl ought to
) aver it for the maintainance of his A&'n, asin 391/.6.21,22.

the Cale was, R. Abbot of Chefter granted to Foln Brewin

Efg; by his Deed (without the Confent of the Covent) a

yearly Rent of 405. out of _his .Monaﬂcry,' proconfil’ w0 eid’

() Dotpl.oz R, Abbari & (f) conventui gjufden loci impenfo, € inpo-
JOOSPLIY: Gorum impendendo s the faid R. Abbot died, and N
Brewin brought a Writ of Annuity againft the Succeflor,

- end averr’d, that he had given to the faid R. muper Abbati 65
conventui confil’ [wunz apud W. in  negor domus pred

agendis, ad proficuni cjifd’ domus: And Prifot and the whole

Court
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Court held that the A&ion was not maintainable againft the

Succeffor without fuch (2) Averment. For the A&n is not (s) Jenk.Cent.
maintainable againft the Succeffor for any Contraét or Grant %)6"’:}*61’ .
made by the Abbot only without the Covent, unlefs the Ef ok Pl St
fe@t or Confideration thereof comes to the Profit of the

Houfe. And that fuch general Averment was good, for it

would be too long to fhew all the Caufes fpecially, and

therefore againft the Succeflor he ought to take fuch Aver-

ment. But in an A&ion againft the Abbot himfelf, who () crElsy6.
made the Grant, it is not neceffary to take fuch Averment, Dot pl. g2.
as it is agreed there by the whole Court. And fo by thefe
Differences: 1. Between an Intereft, or Eftate vefted, and

which is to be devefted by Condition or Matter fubfequent,

and a Condition or Matter, which precedes the Eftate or

Intcreft. 2. Between a Thing in Aétion which in Judgm.of -

Law is to commence on a Condition or Confideration pre-

‘cedent, and Interefts or Eftates which begin prefently.

3. When equal Remedy is given to both by reciprocal Co-

venants. 4. When by Matter apparent the Plaintif's Ation

fhall not be maintained without Averment, altho’ it bein

the Cafe of an Eftate or Intereft vefted, you will the better

underftand your books, which feem prima facie to difagree,

©) 21E.4.49 b. 22/4) E.4.43.0. 9E.4.20.0. 37H.6.8.0. 36 H.6. (¢) Brcountne,
2.b. Dyer 1¢.El.2yo.in Avowry, and 15 EL Dyer 329. in Debt, 1137; annity 33.
And note, the faid Ughtred had Judgment in the Common (4) [.ia?.(i‘fgz
Pleas, Duod predittus Henricus recuperet verfus prafatum Dottplgo,o1.
sunc Marchionein, annuum reddizum prediftum & arrera-

gia ejufiem, tamdin ante diem impetrationis brevis origi-

wal’ ipfins Henrici, quam poftea incurfs, & damna fua oc-

caftone (ubtrattionis annui redditus predilt ad decem libras,

eidems Henrico ex affenfu fuo per Curiam hic adjudicar’.

Que quidem arreragia € damna in toro f¢ atvingunt ed

452 libr. Lt preedittys nunc Marchio in mifericordia.

Mich.
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Mich. 33 & 34 Eliz.
In the Exchequer.

Excrerierp’s Cafe.

BEtween the Queen and Margarer Englefield, Fran. Eng-
1And.203,294. lefield, and others, inan information upon intrufionin the
Popb. 3108; 254, Exchequer, which began Trin. 32 El the cafe in effect was
305. 4 Leon. ~ fuch, Sir Fr. Englefield feifed of the Manor of Englefield in
135,135,137. the County of Berks in Fee, by Indent. dated 2 Fan. 18 El
;%%l ‘1{:51174‘1’ between him and the faid Fran. his nephew, covenanted for
323,324,420, the advancem. of his blood, &c. to ftand feifed to the ufe of
Lane 44. himfelf for life, and afterwards to the ufe of his faid ncphew,
3 Keb.316. 414 the heirs males of hisbody, and afterwards to the ufe of
3lntt.19,180. . . h ‘And i furthe .
Palm.437,438, the rightheirs of the nephew. And it was further contained
439 in the fame Indenture, that becaufe hisnephew was an infant,
fo that hisproof was not then feen, and becaufe the uncle did
not think convenient to fettle the faid inheritance in the ne-
phew abfolutely, fo long as the uncle fhould live, withouta
bridle to reftrain him, if after he fhould be prodigal, or
ftould be givento intolerable vices; for this caufe it was pro-
vided, That if the uncle by himfelf, or by any other during
his natural life, deliver or offer to the nephew a gold ring,
2 Rol.Rep.391. to the intent to make void the ufes, that then all the ufes
] venr. 129.  fhould be void. Hill.2. 6 ELSir Fran. was indicted in the K’s
Palm. 438. Bench by a Juryof Midd. for Treafon committed at Newzures
tjones 136.  in Hauonia in partibus tranfinarinis, 20 Oftb. 18 El. upon
which Indiétment he was outlawed, and afterwards 8 Aug.

28 Fl.the Queen by patent under the great feal did leafe the

land to Fofter and Futton, two of the Def. for 40 years, and

alfo demifed to them for 4o years, omnes & fingulos boftos,

Jubboftos, arbores, &9 terras bofeales : And aftcrwards at the

Perliament 29 O&. 28 L the attainder was confirmed. And

further it was enaéted, that he fhould be attainted of High

Treafon, and fhould forfeit to the Quecn all his Manors,

Lands, Tenements, &¢. the Day of the Treafon committed,

or at any Time after, and that the fame fhould be in the a-

&ual Poffefion of the Queen without Office. But further it

was provided, by the faid A&, That nothing therein fhould

extend to make void any Leafe of Land, or Gift of

Goods made by the Queen under the Great Seal, or
Exchequer-Scal, after the Treafon committed, &c. And at

29 El.cap. 3. the fame Parliament another A& was made, by which
it was enacted, Thar cvery perfon and perfons which bath,

or claimeth to have any eftate or intereft, of, in, or out of

any land of any of the perfons artainted fince 18 Eliz. not

2 ' - inrolled
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inrolled of Record, not certify’dinto the Exchequer, made fince
1 EL by any of the perfons artainted fince 18EL of Treafon, for
confpiring of the Queen’s death (as the faid Treafon of Sir Fr.
Englefield was) within 2 years after the laft day of this Seffion
of Parliament, [ball openty fbew; and bring forth, into the
Queen's Majefty’s Court of Exchequér, the fame, bis, or their
grant, conveyance and %&zmﬂce\, ond there intheT erm-time,
in open Court, the fume[ball offer and exhibit, or upon bis, or
thetr Qath,afrming that they have not the [ame;nor can cone
by it, or thar it was never put in writing, then the effelt
thereof tobe enteredand involled of Record. Or elfe every fuch
conveyance and affurance fpould be void and of none Effect 1o
all intents and purpofes : Saving to evesy perfon and perfuns
(other than parties and privies to fuch conveyance, and fuch
as fhall 1ot exhibit the faid comveyance according to the true
wmeaning of this AGE) all fuchright,&c.And afterwardsty Mar.
21 EL the Queen by her letters patents under the great feal,
reciting the ufes and the provifo of tendering of a ring, and
that the bencfit and advantage of the faid Condit. is givento
her by the Stat. of this realm, did depute, authorife, and in
her place and perfon put, R. Broughton and H. Bouchier,
jointly and feverally to deliver or offer the rin of gold to En-
glefield the nephew,to the intent to make void the ufes in the
indentures; and that they fhould certify into the Exchequer,
what they fhould doin the premifles. Broughron end Bouch.
8§ Mar.31 EL offer the ring (and read to him the patent) to
the fuid Fran. the nephew, which he refufed : All which fact,
with the patent they certified into the Fxchequer 19Mar. 31
74, and the lifeof SitFrasn. was averr'd,&5¢. And the Def. were
charged forintrufionz0/ar.31 El.and with the cutting of cet-
tain'Trees of Elm and Afh, and certain Under-woods. Andin
this cafe, after many arguments at bar, and upon open argu-
ment at bench thefe points were refolved : 1. The Queen was
Ten't pur auter vie, and made a leafe for 40 years, altho’ the
Queen (having only an eftate pur anter vie) could not ab-
folutely contra&t for aleafe for 4o years, yet without any re-
cital or mention of the eftate for life, the leafe is good 5 for
the leafe for years isin judgment of law lefs than the leafe pur
auter vie, and the Queen doth not any wrong or prejudice to
any by the demife, and is not deceived in her grant; for in
Judgment of the Law itisa Leafc for 4o Years, if ceffui
gue vie fhall fo long live, but if the Queen had granted a
greater Eftate than fhe lawfully might, as an Eftate in
Tail, or in Fee, there becaufe fhe could not lawfully
do it, fhe was deceived, and by confequence her grant
void. See now the cafe of Alron Woods, in the 1ft part of m
Reports. And it was faid, that if the Qifmen rants zotum fta-
tum fuur (having a Texm, or Eilate for Lite, Extent, or o-
ther” particular Effate) it is good enough; for the

Queen

I2

Mooa 32.1.

y 1 Co. 50.b.&¢.
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ueen doth not grant more than fhe may do by the law, nor

(@ sCo.55b. doth any (#) wrong,ormake Alterat. of any eftate by her grant.

Da%‘;‘;}’;f;‘_b' And it was obje&ed, that this Condit. fhould not be given to
11 Co. 72. a.

the Queen by the Stat. of 32 H.8.c.20. forsReafons: 1. This
Condit. is annexed to Sir Francis with fuch infeparable pri-
Co. Lit.19-b. oo that § t be given to anoth. for in thiscafe the fub-
13 E.4.8.a. Vity, that it cannot be give or in this cafe the {u
b ftance of the Condit. is the intentand mind of SirFran.but be-
487.b. Cr.Ar- cqufe his intent and mind cannot appear withoutan overt aét.
fﬁ'&fﬁigf;g7 for this caufe the ring fhall be tendered as a Declarat. of his
Noy 18 intent, which was inward and fecret to himfelf; fo that the
Moor 416 tender of the ring is only the outward ceremony, but the fub-
Godb. 317, 4. 1ce of the Condit. is the mind and will of SirFraz. which
cannotbe transferr'd to anoth. Alfointhiscafe nature is made
judge, for the uncle isto judge of the quality and difpofition
of the nephew, and whether he gives his uncle caufe to revoke
and difannul his effate 3 and thereforeas natural love and affect
cannot be transferred to anoth. {o this conveyance,of which na-
tural loveand affe. is the caufe of the creation of it, and the
judgeof the Determinat. ofit,cannot be revoked or determined
(5) Vaugh.180. by 20y other ; and all this agrees with the reafon of the com.
33 8.6.55.b,  Laws; for the (b) wardfhip of the eldeft Son,which the law
2.0 158 of nature gives the Pather, is infeparable, and cannot be for-
3 Co. 39.2. ® feited or transferred to another, asit is agreedin 35H.6. And
Plow.294 3. Homage Anceftrelis infeparable, becaufe it is annexed to the
%l_l““a- 33 blood of the Ld. and the Tenant.2. By the gencral words of
Br. forfeir. 5o, the A&t of 33 H.8. Conditions feparable, and which may be
Co. Lit. 35 b. performedby others, and not infeparable, are given tothe K.
as appears by divers cafes founded on general Aéts of Parliam. -
here pu, and after agreed. 3. It was objected, that this be-
ing a collateral Condit. altho’ the Condit. be given to the K.
fe. the benefit of ir, if it be performed, yet the performance
of it is not givento theK. by the faid A&. And therefore Sir
Francis ought to tender the ring, and not the Queen. And
thercfore fuppofe that the Condit. had been, if the Ch.Juft.
of Fingland for the Time being, fhall tender a ring after the
{) 5 Cour8. attainder of Sir Francis, the Queen cannot tender it3 and
75.4. 1Rol.455, the reafon of the Books in 12 H.4.2.85 9 H. 9. 1785 20. 4
456. 2Brownl. H.8. Dyer 1.859¢. was urged, where collateral (¢) Conditions
on o Rol.  .annot be altered, and other things taken in Satisfation of
ep 296,297, . . | rantll
Cr El4619;, them between the fame Parties, & fortiori here, for here the
304, 458. erfon who by exprefs words oughr to perform the Condit:
E%“E}'t’ﬁ‘z’f' fhall be changed. As to the 1ft and 2d Objeétions, Manwood
Perk. 145.b.  Chief Baron, and the whole Court held, That the whole
146.a.Hob 178. Force and Effeét of the Condition in the Cafe at Bar
Palm.s50. 434 confift on the Tender of the Ring; and the o-
ther Matter of the Reafon and Caufe, {whiqh} moved
and induced him to leave the faid Power and bridle in
himfelf, was not any Parcel of the Provifo, but a () flou-
rifh (as he termed it) and Preamble, and nothing is Par-
“ tel of the Condition but that which comes after the

(d) Latch 71,
Palm. 435.
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provifo, and that is the tender of the Ring. And as to that,
the faid difference wastaken andagreed by the whole Court,
Jeil. Between conditions .which are perfonal and individual,
and cannot be performed by any other ; and conditions which -
are not {o infeparably annexed to the Perfon but thar they
may be performed by any other; as it was refolved in the (2)Latch. ro7.
Cale of Zho. D. of (2) Norfolk, who.in Auno 11 El. convey- ;8M°Ci,' Rept7,
ed his lands to the ufe of himfelf for life, and afterwards to 34_7:,4;\;ent‘l.z.
the ufe of Philip E. of Arundel his eldeft Son in tail, with * Roll’s Rep.
divers remainders over, with provifo, that if he fhould be iﬁr'c’h39j7' 29
minded to alter and revoke the faid ufes, and thould fignify 6y, 70,71, 103,
his mind in writing under his proper hand and feal, and fub- Palm. 435.
fcribed by three credible witneffes, that then, €¢. And af- ?'12523'7‘7”'
terwards the faid Duke was attainted of High Treafon, that 255,730, "
this provifo or condition was not given to the Ofxeen by the Styles 195.
faid A& of 35 H. 8. becaufe the performance of it was () (5) Palm. 110,
perfonal and infeparably annexed to his Perfon, that is to fay,
to fignify his mind by writing unto his own proper Hand,
which none could do but the Duke himfelf : upon which point
“all the Pofleffions of the Dukedom fo conveyed u? fupra were
faved, and not forfeited by the Artainder. 53 H. 6. 56. The
Templers held divers ofy their Pofleflfions in (¢) Frankal- :
w0ign (which Tenure as, Liztleton faith, is annexed in privi- gf)Lif‘;‘;'59,7i-
;y to the Blood of the Donor) and afterwards they were dif- @ 15 oo*s
olved, and by Parliament, 4710 17 Ed. 2. their Pofleffions 3 Co. 3. b,
were given to the Hofpitalers, to hold them in the fame man- Moor 312, 22,
ner as the Templers held, yet they by thofe general Wordséi_gfwgr’ o
{Hould riot hold ‘in Fraukalmoign, becaufe the Privity of the 14;.
‘Tenure on the Part of the Tenant doth not continue,and this
privity being perfonal and infeparable, by the general Words"(ﬂlf)fx%‘o‘-bi’
of the A¢t was not transferred to the Hofpitalers. The fame fi0: %50 sar,
Law of an Impropriation of a Church, which alfo is an inci- FieeGranzs 70
dent infeparable to the religi. houfe to which the Chu.is im- Plo Leon.1y
propriate. And therefore it is adjudged inP. 3 Ed4. 3. (4)that 5‘7)5“‘ 74 7
the Hofpitalers by the faid A& of 17 E4. 2. fhould not have Moor 523.
the Impropriation, for it was infeparably annexed to the Cor- Batﬁb;ﬂsc- 63.
‘ }:;orq,tionf of Templers, which thing confifting in infeparable ; 'Rofl,ﬁ'ﬁf,;j
rivity by general words ofan A& of Parl. fhould notbetranf- 319, 324,37,
ferr’d to others. So was it adjudged Z7i7.25. El. in the Marq, I'Leon. Rep,
of Winchefter's Cafe, (which fee inthe 3d partof myReports,) 3102 377
That by the general words of all Hereditaments, &5¢. a Writ of Lic, Rep. ion,
(¢) Error which a Perfon attainted had was not given to the Cro. EL 335,
King ; fora Writ of Error isa Writ whichlieth inPrivity. And 720"
the Ch. Baron faid, That he never faw inany A& of Attain-i Jones77.
der (f") A&ions which belonged to the Perfonattainted given () Hob. 341,
o the King. Inthe time of H. 8. Br. Corodie 5. it is held, 2R0llsRep.p.,
That a (g) Founderfhip, which alfo is a Thing annexed (gj Co. Li.
~infeparably to the Blood of the Founder, fhould not be 93.a.b.
forfeited by Atwinder, vide L. 5. Ed, 4 But in the [P0
Cafe at Bar, the Condition, /Géil. the ‘Tender of the i Co.);l0

King

325420, §3t,,



Excrerterp’s Cafe.  Part VII,

Ring is tiot annexed to the Perfon of Sir Francis, but any o-
ther may doitaswell as him(elf. The fame Law of Paym. of
Money, delivery of Gold Spurs, or other like. Asto the third
Objettion it was refolved. That when the Statute gives the
Condition to the Queen, that the Performance thereof (which
isnot perfonals and infeﬁ'arable) is alfo given to the Queen,as
incident to it: For the Performance is the Subftance and the
Effetof the Condition ; and the Statute putsthe King inthe
Place of the Perfon attainted, to do that for the Performance oft
the Condition, which is feafible, and which is not infeparably
annexed to the Perfon of him who isattainted. 4. It was ob-
jefted, That altho’ the Condition fhould be given to the
‘Queen, and the Performance of it alfo, yet the Leafe fhould
not bevoid, for the Eftate for Life of Sir Francis was not fub-
{s)CoLiznb Jeftto the Condition. For an (2) ufe at the Com. Law was a
1 Co.13r.a. T'ruft and Confidence repofed in one Perfon, thatanother Per-
1Mod.Rep- 39 fon fhould have the Profits, fo that there ought to be a Se-
1 Ande {318, . t ~
Plow. 552 b, paration of the Pofftffionand of theufe, either by Covenant, or
Poph. 71. Feoffment, Fine, or other Conyevance, by whichthereisg
~ Trah{muration of the Poffeffion: But in our Cafe he himfelf:
ftood feifed to the ufe of himfelf for Life, which could not be
asan ufe, forhe himfelfis Ter-tenant and there is not any Se-
! paration of the Poffeffi. and it i5 not any Truft or Confidence
and he could not have a Sulpwna again@t himfelf before the
* 27 B.8.cap. Srarute; and the Star, of ¥ 29 H.8. doth execute the Poffeffion
so. to him only who hath anufe,and who hathnot a Poflef, before;
butSir Francis in our cafe had the Poffef. before, and there-
fore the 8tat. cannot give Poffefli. to him, but his Eftate for
* Life was Parcelof his old Bitate. And note, The Stat.of 29 H
(6) 13 Co- 56. 8. fuith, T'o the ufe of (5) another Perfon, . fo that anothes
Perfon ought to have the ufe, thanhe who hath the Poffeffion,
And vide3o H. 8. Fecffments alufes Br, 47. Ceftuy que e in
Tail before the Stat wus enfeoffed by the Feoffees s and after-
wards the Stat.of 27 H.8. was made, the Stat. fhall not give
- bimaPoffef ip Tail according to the ufe, becaufe be had the
“Poffef. before, becaule there was not any Separation of the UJfe
and Pofftf. atthe time of the making of the Stat. And then if
the Eftate for Life be Parcelof his old Eftate, itisnot fubje& -
to the faid Proyifo of Condir. and by Confeq. by the Perform.
of the Condit, the Eftate for Life is not defeated, and then the
Leafe for 4c’Y¢‘;Lré, which is'derived out of it, remains good:
Butitwas '_r'éfo&d by the Court, Thyt Sir Francis had t%e E-
flate for Life by the Limijtation of the ufe, and the Opetation
‘of the Stat.of 29 2. 8. And they much rélied upon the Reafon
and Rule of Bainton’s Cafe inPlow, ; m.That a Man for the
fe)2 Rol. 785, Acvan. (c) of his Heirs Males,may Coyenant to (tand feifed tq
Flow. 300. B." the' ufe’ of himfelf and the Heirs of his Bed , in that
cafe there §s o Scparation of the Poffef]. and Ute, and yet
| ,, S the
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the Statute doth create an Effate in Tail in Pofleffion inhim,
in which Cafe the whole Eftate-Tail is in himfelf : but that
is for the Benefit of the Heir Male, altho’ he is iz fuzuro,
and not i% prefenti, for none can know who fhall be his Heir
Male, for (a) SolusDeus facit heredes, non bomo.But in this
cafe itisfor the Benefit of the Neph. in prafentito have theu-
{es raifed according to the faid Indentures. 5. It was objetted,
thataltho’ the eftate for life be defeated by the condit. yetthe
Q. fhould not avoid her own leafe 5 For when the Q. hath an
Eftate for the Life of another, and 2l{o a Condition in her
by the Statute of 33 H. 8. and fhe makes a Leafe for
Years, altho’ the Queen doth perform the Condition, fhe
fhall not avoid the Leafe. Asif in fuch Cafe acommon Per-
fon had had the Eftate for Life, and the Queen the Conditi-
on, and the common Perfon had made a Leafe of the Land,
and the %men had confirm'd it, and afterwards the Condi-
tion is performed, yet the (4) Leafe is good. And if the
Mortgagee makes a Leafe for Years,and the Mortgagor con-
firms 1t, and afterwards the Condition is petformed, the
Leafe thall not be avoided. And Arder’s Cafe was cited.
Tenant in (¢) Tail makes a Leafe for Life, now he hath
ained a new Fee by wrong, and afterwards he grants a
ent-chdrge, or makesa Leale for Years, and afterwards Te-
nant for Life dies, he fhall not avoid his Charge or Leafe,
altho’ he be in of another Eftate, becaufe he had a defeafi-
ble Poffefion, and ancient Right, the which if they be in fe-
veral Hands, fhould be good ;s as the Leafe of one, and the
Confirmation of the other, and being in one Hand fhall be
asmuch in Judgment of Law. Note the Leafe is the
“ftronger Calfe than the Charge, 11 H. 7.21.4. Edrich Ten't
in Tail made a Feoffm. to his ufe upon Condition, and af-
terwards upon his Recognizance the Land is extended by
the Statute of 1 R. (4) 3.and afterwards he performed the
*Condition, yet the Intereft of the Conufee fhall not be a-
“voided, and yet the Eftateis changedcaufi qua fupra. And
all that was affirmed by the Court. But as to that it was
refolved, That the demife of the Queen fhould not enure(to
her{pecial Prejudice) to (¢) two Intents, /£il. to a demife of
the Land, and alfo to a_Sufpenfion of her Condition, by
which fhe might defeat the Eftate for Life, and the other
Eftates as .it fhould in the Cafe of a common Perfon, or
to a Demife in refpect of her prefent Eftate for the Life of
“another, and alfo to a Confirmation in refpeét of herCondi-
tion; by which otherwife fhe might defeat the whole, as it
fhould be alfo in the Cafe of a common Perfon. For
the Grant of the Queen fthall be taken according to
her exprefs Intention comprehended in her Grant,
and fhall not exrend to :m%rzr other Thing by Congyu-
2 ion

(a) Rolls 785.

Co. Li, 7. b
2§67 4.

Co. Lit. w12

(&) Moor 325,
2 Rol. Re%.f

320, 340.
Godb. 311,

3 x4.| 3_23‘

(¢) Moor 325.
Poph. 5o,

1 Co, 147 b,
Co.Lit 343.2.
Br. Condition

249. .
2 Rol.Rep.320,

(d) Tt R.3,
cap. I.
1 Co.147. 2.

(e) Lane 121,

Poph. 150. bs



¢ Co, $6. a.

Do&.pl. 351,
3704

Larch. 91,
Moor 335.
Daoct. pl. 357,
370. '

33 H 8.czo

‘ExciirreLpys Cafe. » Parr VIIL

&on or Implication which doth not appear by her grant
that her intent did extend to, And therefore in fuch Cafes
the Queen ought to be truly informed, and fhe ought-to
make a fpecial and particular Grant, which by exprefs
‘Words may enure to all {uch {feveral Intents as are defired 5
as 19 B, 3. 39. An Advowfon held of the King is aliened to
an Abbot, now the King hath Title to the Advowfon for
the Mortmain, and afterwards the King by his Letters Pa-
tents grants to the Abbot that he may hold the Advowfon
to his own Ufe, yet he fhall not lofe the Advantage of the
Mortmain, for when the King hath two Rights in him, he
cannot exclude himfelf of both without fpecial Words, vide
o H. 7. 14. Plow. Com. 397, &¢. And if in this Cafe the
Demife of the Queen fhould amount to a Confirmation by
force of her Condition, or if the Demife thould amount toa
Sufpenfion of the Condition, then upon that it would follow,
that fhe durjng the Term could not perform the Condition,
which weuld be very prejudicial to the Q. 6. Andas to the
faid Tender by force of the faid Letters Patents, and the
Certificate thereof into the Exchequer, it was objeted, That
the fame would not be fufficient, but the Tender ought to
be found by Office, for altho’ the Letters Patents are of Re-
cord, yet the Tender it felf is Matter in Faé&t, which ought to
be found by Office; For the Certificate of the Bifhop by

force of the King’s Writ, or of the Marfhal of the King's

Hoft, asin 2 Fd. 4.1. which and fuch like are not traver-
{able,but are trials inlaw,and fhall bind the parties.But in our
Cale, if this Certificate, which is not made upon any ordinary

‘Courfe of proceeding, fhould be good in Law, it would be a

great Prejudice to the Party 5 for no Certificate which is al-
lowed and warranted by the Common Law, is traverfable 3

“and then the Matter might be falfe, and the Party difinherit-

ed, and yet he fhould not have any Remedy, whichwould
be very inconvenient. But it was refolved by the whole
Court, That the Tender and Certificate in this Cafe was
good enough, and that the Party grieved, if it be falfe,
might traverfe the fame, and. fhould not be concluded by
it, for it was not in the Nature of a Trial, burof a Record
to inform and fatisfy the Queen of her Title.  Alfo they
refolved, That prefently by the Tender of the Ringaccord-
ing to the faid Provifo, or Condition, the Ufes were deter-
mined, and void in Law, and by Confequence the Land
vefted ir. the Queen by force of the Arrainder, and of the A&
of 35 H. 8. 7. It was objected, That the faid Conveyance
was void by the Aét of 28 Fliz.and then was Sir Francis
at the Time of kis Treafon commitred, and Attainder
thereupony feifed of the faid Lands in Fee, which, Wf o

PePy Lag Ak t or-

1he
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forfeited to the Queen, and vefted in her by the faid A& of
33 H. 8. and by confequence, the faid Leafe made by the
Queen (being at the Time of the making thereof feifed in
Fee) is good. And to prove that the Conveyance was void .
by the Statute before the faid Tender of the Ring, fo that
the Efate was not defeated by the Cendition, but the Con-
veyance in which the Condition was contained made void by
the A& of 28 EL before the faid Tender of the Ring, and
before the Leafe made; The Words of the Statute are, Moor 446,
" That every Perfon, &c. awithin two Years after the laft:
Day of thas Seffion, fball openly fooew and bring forth intothe
Exchequer bis Conveyance, and there in the Terwe-Tune in
open Conrt fhall exhibit, &c. the fame to be entred and in-
volled of Record, &c. And the Tender of the Ring was 18,
Mart. Anno 31. before which Day all the Terms inthetwo
Years were paft; {o that after Hillavy Term paft Ann. 31,
it was not poffible that the Conveyance fhould be enrolled
within the two Yearsin open Courtin Term-Time. Forthe
two Years paffed by Effluction of Time before Egfler
Term ; And therefore prefently after Hillary-Term pafled,
the Conveyance was void ; and by Confequence the Condi- sCo 2.2,
tion alfo. And thereupon the Cafe inZemp. E. 1. Covenair §,N.B. 155K,
29. 8 F. N. B. was put, Thataltho’ the Covenant be that Moor313,323,

he leave the Wood in as good plight, &c. at the End of the 2 Rol. Rep,

Term, if the Leflee cuts down the Trees, he fhall prefent- E;fjd’b’f;g' 5.
ly have an A&ion of Covenant, for it is not poffible that he
leave Trees, &c. at the End of the Term, fo that the Im-
poflibility of the A& fhall give a prefent Action upon 2 fu-
ture Covenant. But it was refolved by the Court, That at
the Time of the Tender of the Ring the faid Conveyance,
and by Confequence the Condition, was in force, And their
Reafon was, becaufe the Statute doth not require that the
Enrollment of the Conveyance, which is the A&t of the
Court, fhould be within the two Years; but the fhewing
and exhibiting thereof, which is the A& of the Party, ought
0 be within the 2 Years: For as to the fhewing and exhi-
biting of the Conveyance,theWords are (within 2 Lears, e,
Jpall e there inthel erm-rime in 0pen COUT exhibit the [ame)
then the next words follow. are, (20 be entered and envolled of
Rec d)fo that no time islimited when it fhall be enrolled ; but
if the Words had been, (and then and there fball beentred and
inrolledof Record,) thenthe Conveyance ought to have begn
enroll’d within the 2 Years: butasthe Words are, it may be en~
rolled after the 2 Years paft. Andthis wasthefirft Cafe (thatl
know that wasargued and adjudged on thefaid Aéof33 H.8.
which gives Conditions of Perfons attainted of Treafon to the
King. And in the Argument of this cafe, theCafeof T Marken=
fleldEfqsan.19 Elin theExcheq, and divers otherCafesof Pey-

fons attainted of Treafon,who had Power of Revo, were sited ¢
' G3 and
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and on Confideration of them by the Barons, they refolved
2 fupra, and gave Judgment for the Queen. But the
Counfel of Fran. Eugleficld were not fatisfied with the
Judgment, and chiefly as to this principal Point : For they
conceived, that as this Cafe is, the Condition was o infepa-
rably annexed to the Perfon of Sir Francis, that it was not
given to the Qgeen by the faid A& of 35 H.8. And their
Advice was to bring a Writ of Error. But at the next Par-
liament, fcil. 35 Eliz. a {pecial A¢t of Parliament was made
to cftablifh the Forfeiture to the Queen.

 7rin. 34 Eliz.
The Cafe of Sw aNs.

BEtwecn the Queen, and the Lady Foan Young, late the
Wife of Sir #obn Yvung Knight, deceafed, and Z homas
Saunger Defendants, the Cafe was fuch; An Office was
found at . in the County of Dorfer, 18 September Ann.
32 El. before Sir Marthew Arundel and other Commiffion-
ers of the Queen under the Great Seil, Quod 4 villa de
Abbotsbury, iz pred’ Com’ Dorlet. ufgue ad mare per infu-
laws de Portland in codem Com’ eft queedam cfiuaria, Anglice
a Mcere or Fleet, iz quam mare fluit & refluit, in qua
quider eftuaria_funt 500 cigni, quorum gro.” funt albi, &
90 Sfunt cignetti, & ‘quod omnes predicti cigni & cignerti
JSunt in poffeffione J. Young & Tho. Saunger, & guod quili-
bet eorum eft valoris 2 5. 6 d. quodque major pars tempore
captionis difle inquifitionis minime fuer. fignat : whichOf-
fice being certified into the Exchequer, a Writ was direCted
to the Sheriff of the fame County to feife all the
faid white Swans not marked, b f{rce whereof the
Sheriff returned that he had feifed 400 white Swans,

‘o which afterwards, filr, Hill 34 KLliz, the faid

Soan.
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Foan Toung and Tho. Saunger pleaded; Qusd pred cftus
riafive aqua, jacer in Paroch’ de Abbotsbury in Com, Doy (eF
(and abutted it) and that before the Inquifition taken, The
Abbot of Abbotsbury wasfeiled de pred’eftuaria,is deripis
€9 folo ejufidern in Fee, and that at the Time of the Inquifiti-
on, and Time out of Mind, fuir €5 adbuc eft, quidem volarus
cignorum&S cignettor' feror , vocar’ a Game of wild Swans, 772
eftuaria ffve aquailla,ES ripis,tS folo ejufd’ nidificant gignen’ 5
frequentant’ Anglice haunting, de quo quidem vilatu cignor’
€5 cignettor’, prad’ Abbas & omnes predeceffores fui Abba-
tes Monaflerii pred’, per torum tempus preditt’ babuere £
gavift fuerunt, & habere & gaudere confueverunt, tot, prefic.
€S increment’ ormminm & ffugulor’ cignor’ & cignertor’ feror’
ineftuaria pred’ nidificany’ giguen & frequent’ qui quidein
cigni & cignetti per rovum tempus pred’ fuerunt fere natws-
ve, & infra idem tempus iidem cigni & cignetti feu eoruin
aliqui aliquo figno non ufi fuiffent, noc confueviffent fignari,
nifi qd' pred’ nuper Abbas S predece(foves fur prea per 10-
tum tempus pred ad eorum libituin quofd’ feu aliquos de mi-
w207l cignettis annuatimpullulant’ quos ad ufim $5 culing 85
bofpitalitatis fie fatuerunt expendond’, in bunc mnodurn an-
wuatin fignare confueverunt, & ufi fuerunt, viz. ampuare
mediant junturam unius ale, Angl to cut off the Pinionof
one Wing, cuju/lib’ taliscignetti, ea intentione, 9d " cignertti flc
amputati minime valevent avolare. And afrerwards the faid
Abbot furrendred the Premifies to K., H. 8. who Az, 35th
of his Reign granted to Giles (a) Strargways Efq; by his Let- 5y Dav. 57, 9
ters Patents szter alia, totam illam liberam Pijcarian nefir
in aqua, vocat’ the Fleet in Abbotsbury pred ac cmnia e
Sfuag’ aquas, pifcar’ & cetera Fareditant 1oty quaecung; in
‘Abbotsbury, 7z 4i¥ Com’ Dorlet dift nuper Monafleric,tSe,
pdeo plene & integre, €c. & in taim amplis medo & forwma,
$9c. and that the faid Giles died, and it defcended to Giles
Strangways his Coufin and Heir, who demifed 1o the DNe-
fendants the faid Game of Swans for one Year, §¢. and
prayed quod manus difte Domina Regina anioveaniuy. Up-
on which the Queen’s Attorney did demur in Law.
1. It was relolved, That 2ll white Swans not marked,
which have gained their nareral Liberty, and are fwimming
in an open and common River might be feifedto the King's
. Ufe by his Prerogative, becaufe Volatiiia, (que fisnt fere
natura) alia funt vegotia, alia communia : and fo Aquariii-
um, alia funt regalia, alia communia: 88 a Swan is 2 Royal
Fowl ; and all thofe, the Property whereof is not known,
do belong te the King by his Prerogative : and fo (&) (5)Tav. 765,
Whales and Sturgeons are Royal Fifh and belong to the samf. Prevog,
King by his Prerogative. And there hath been an ancient 3;‘77c3f R
Officer of the King’s gailedGMagiﬂ.erjmm’g’m c;g‘ﬁo?;f,:ﬁg hewd, sis b
. - v 4 . >, b3 N
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which continues to this Day. But it was refolv’d alfo, thatthe
Subje& might have Property inwhite Swansnot marked, as
fome may have Swans not marked in his private Waters, the
Property of which belongs to him, and not to the King ; and if

‘they efcape out of his private Waters into an open and com-

mon River,he maybring them back and take themagain. And
therewith agreeth Zratton,lib.2. c. 1. fol. 9. §i autens anima-
lia ferafallafucrint manfueta, & ex confuerudine eunt & re-
deunt,volaur € vevolant, (ut funt Cervi, Cigni, ‘Pavones, €5
Colurzbe, € hujufinodi) coufys noftra intelligantur quanidin
Fabuerint animuin revertendi. But if they have gained their
natural Liberty, and are {wimming in open and eommon
Rivers, the King’s Officer may {eife them in the open and
common River for the King: For one white Swan without
fuch purfuit as aforefaid cannot be knownfrom another, and
whenthe Property of a Swan cannot be known, the fame being
of irs Nature a Fowl Royal, doth belong to the Kings and in
this Cafe the Book of v H.6. 27. b. was vouched, where Sir
Foln Tiproft brought an Ation of T'refpafs for wrongful ta-
king of Liis Swans ; the Defendant pleaded that he was feifed
of the Lordfhip of §. within which Lordfhip, all thofewhofe
Eftate he hath in the faid Lordfhip, had had Time out of
Mind, all Eftraics being within the faid Manor; and we fay
that the faid Swans were eftraying at the T'ime inthe Place
where;¢¢. and we asL’ds did feife and make Proclamations in
F¥airsand Markets,and fo foonas we had Notice that they were
your Swans, wedelivered ’em to you at fuch a Place. The
Plaintiffreplied that he was fiifed of the Manorof B. joyning
to the Lordfhip of . and we fay, that we and our Anceftors,

and all thofe, &¢. have ufed Time out of Mind,to have Swans

fwimming thro’all the Lordfhip of S. and we fay, that long
time before the taking we put’em in there, and gave Notice of
‘em to the Defend. that they were our Swans; and prayed
his Damages. And the Opinion of Strange there waswell ap-
proved by the Court, That the Replication was good : For
when the Plaintiff may lawfully put his Swans there, they
cannot be Eflraies, no more than the Cattle of any can be E-
ftraies in fuch Place where theyought to have Common 5 be-
caufe they are there where J)e Owner hath an Intereft to
put ’em, and in which Place they may be without Negligence
or Latches of the Owner. Qutof which Cafc, thefe Points
were obferved concerning Swans: 1. That every one who
hath Swans within his Manor, that is to fay, within his pri-
vate Waters, hath a Property inem, for the Writ of T'refpafs
was of wrongful taking his Swans: ftil. Quare cignos
Juos, &c. 2. ‘T'hat one may preferibe to have a Game of
Swans within his Manor, as well as 'a Warren, or
Park. 3. That he who hath fuch a Game of Swans
may prefcribe,. that his Swans may fwim within the

4 ‘ I nor
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Manor of (4) another. 4. That a Swan may be an Eftray; and (s) sKeb.275.

{o cannot any other Fowl, as I have read in anyBook. In
(®)2 R. 3. 15. b & 16. 2. 'The Ld. Strange and Sir Fobn Charl-
zon brought an A&ion of Trefpafs againft three, becaufe the
Defendants had taken and carried away 4o Cignets of the
Plaintiffs in the County of Bucks, to his Damages of 10/ One
of the Defendants pleaded, That the Water of the Thames ran
through the whole Realm, and that the County of Buckinghan:
is adjoining to the Thawmes, and that the Cuftom of the faid
County of Buckingbam is, and hath been Time out of Mind,
That every Swan (for Cignet in the Book is taken for .a

(6) Cr.El27s.

Swan) which hath its Courfe in any Water, which Water runs

to the Thames within the fame County, That if any Swan
comes on the Land of any Man, and there builds, and hath
Cignets_on the fame Land, that then he who hath the Pro-
perty of the Swan fhall have two of the Cignets, and he who
hath the Land fhall have the third Cignet, which fhall be of
lefs Value than the other two; and that was- adjudged a good
Cuftom, becaufe the Pofleffor of the Land fuffers them to
build there, where he may drive them off. And by this
Judgment it alfo appears, That a Man may alledge a Cuftom
or preferibe in Swans or Cignets. And in the fame Cafe itis
faid, That the Truth of the Matter was, that the Lord Strange
had certain Swans which were Cocks, and Sir Fobn Charleton
certain Swans which were Hens, and they had Cignets between
them ; and for thefe Cignets the Owners did join 1n one A&ion,
for in fuch Cafe by the general Cuftom of the Realm, which
is the Common Law in fuch Cafe, the Cignets do belong ta
both the Owners in common equally, fu to the Owner of the
Cock, and the Owner of the Hen; and the Cignets fhall be di-
-vided betwixt them. And the Law thereof is founded on a Rea-
fon in Nature; for the Cock-Swan is an Emblem or Reprefen-
tation of an affe@ionate and true Husband to his Wife above
all other Fowls; for the Cock-Swan holdeth himfelf to one
Female only, and for this Caufe Nature hath conferred on
him a Gift beyond all others ; that is, to die fo joyfully, that
he fings fweetly when he dies; upon which the Poet faith;
Dalcin defeifa modulatur cavmina lingna, '
" Cantator, cygnus, funeris ipfe fui, Erc :

And therefore this Cafe of the Swan doth differ from the
Cafe of Kine, or other Brute Beafts. Vide 7 Hen. 4. 9. And it
was agreed, that none can have a Swan-mark, which in Latin
is called (cigninota) unlefs it be by the Grant of the King, or of
his Officers authorized thereto, or by Prefcription. And if he
hath a lawful Swan-mark, and hath Swans fwimming in oper
and common Rivers, lawfully marked therewith, they belong to
him ratione pwivilegii. But none fhall have a Swan-mark, or
Game of Swans, unlefs he hath Lands or Tenements of an Eftate
of Freehold of the yearly Value of 5§ Marks, above all Chargeson
Pain. of Forfeiture of his Swans, whereof the K. fhall have ong
Moiety,and he who feifes fhall havethe other Moiety ; and that
is by the Stat. of 22 Ed. 4. cap. 6. And he who hath fuch Swan-
mark may grant it over. And thereof I have feen a notable Pye-
cedent in the Time of Hem 6. which is fuch, Nusum fit omnibus
bominibus prafensibys € futuris, quod ego J. Steward Miles, dedi &

Cro. El. 724:
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gonceffi Tho' fil' meo primogenito & beredib fuis,cignino’ me-
amn arior” meor prout intnavgine laterali prugitur,qua miki
juire bereditar’ defeended’ poft mort'] .Steward mil’ patris mei -
Habend [ibi €6 heredid fuis, una cum cmnil’ cignis & cigini-
cul’ cumz 4t a nota baculi nodati fignat’, fub cendit’ gad’quiliy
Seriafolis durante vita, a gula Augulti ofy; a4 Carnifprivium
apud dom’ meam de Darford, wnumcignicul’ benefignat’ mibhi
aut meis deliberet, gd [T defecerit, runc volo; 9d’ hoe prefens
chivographum odﬂémr penitus, & pro nibio babeatur. In cuf’
rei teftimor’ ad inftant Matilde uwor’ tnve, meum figil’ (eeres’

3 Inft. o8, 100, Chrifti crucifini prefentil’ feci apponi. Hiis teftil’ R. Clerico;
O Bl 125 J.de Conyers, Alano Febro, & of’. Dat. aprd dows’ mearn man:
Cro, Car.388. Jional' de Darf. invigilia S. Dunft’ Ep’ air’ Regni Regis Hen’
545, 554 Poft congueft Angliw fexti 14. And in the Margent was painted
Co. Lit 47. 2. "g Jigtle ragged Staff. And in this cafeit was refolv’d, T'hat in
fome of ’em which are fere natur«, a Man bath jus proprie-

tatis,a right of property, and infome of "ema Man hath jus
privilegitaright of privilege. And thereare 4 manner of rights

of Propert. ftil. Propett. ablolute, Propert. qualified, and Pro-

Do pl. 314. perty poffeflory. A Man hath not abfoluté property in any
thing which is fere# narur«,but in thofe which aredeanire na-

ture. Property qualified and poffeffory a Man may have in

thofe which are fer# nature,and to fuch property a Man may

attain by two ways, by indufiry, or rarione imporentic & loct;

by Indufiry as by taking them, or by making them

snanfueta,i. e. manii affueta,or domeéftica,i. e. demii affucta :

But in thofe which arc fer«e nature, and by Induftry are made

tame,a Man hath but a qualified property in ’em, fcil. fo long

as they remain tame, for if they do attain to their natural Li-

berty, and have not animun revertendi, the property is loft;

ratione impotentia & leci : Asif aMan has youngShovelers or
Gofhawks,or the like,which are fere nature,and they build in

myland, I have pofeffory property in ‘em, for if onc takes’em

when they cannot fly, the owner of the foil fhall have an acti-

on of Trelpafs,Quare bofeurn fuum fregit & tres pullos cffer-

wor’ fisor’ or ardegr’ fuar’ presii tanrum, wufer in cod’ befeo

nidificant’ cepit € afportav’ ; and therewith agreeth the Re-

F.N.B. 35, M, §UF and F. N. B.86. L. € 89.K, 10FEd. 4.14 1814d.4. 8
87, 2. Cr. Car, 14 H. 8.1 b. Stamf. 25 b.&Sc.vid. 12 HB8.4.&5 18 H.8.12.But
388, 554 whena Man hath {uvage Beafls ratione privilegii, 2s by reafon
o §7- 2 ofa Fark, Warren, &. he hath not any property in the Deer,
Co. Lit. 32" or Conies, or Pheafants, or Partridges 5 and therefore inan A-
Cro. EL372.  &ion, Quare Parcun, Warrennan:, &Ec. fregit & intrav’ &
Kelw, 118. 3. 4 / icil Fa s i SoeE o
Ower 20, 3. damas, lepores, cuniculos, phafianos, perdices, cepit & af
Goldl 129,  portavit, he fhall not {ay (fuss) for ke hath no property in 'em,
1Rol, 916.  ‘but they do belong to him 7atione privil’ for his game and
Wenw. 8% p1eafure,{o long as they remain in the privilegedPlace : for if

! pleafure,fo long as they n in the privilegedPlace « for

the ownerof the Park dies, his heir fhall have em, and not his

Ex’ors orAdminiftrat’ becaufe without'em thepark wh ilchhis ain

: nheri-
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Inheritance is not compleat 5 nor can Felony be committed , , . o
of them, but of thofe which are made Tame, in which a 309’ o5
Man by his Induftry hath any Property, Felony may be
committed. And therewith agrees the Rule of the Book in

3 H.6. 55.0. 8 E. 4,5. 2. 22 H. 6. 59. which is ill reported,

and 43 E. 4. 24. vid. 22 Aff 12 H. 8. 3. 15 El. Dyer 305.
38 E.3.10 Vide 2 E. 2, t1t. Diftrefs, 2 E. 2, Avowry 182.

But 2 Man may have Property in fome Things which are g;g%;ﬁ%’ b
of {o bafe Nature, that no Felony can be committed of ’em, =~
and no Man fhall lofe Life or Member for ’em, as of a
Blood-hound, or Maftiff, zoloffiss, 12 H. 8. 3 .Vide 1S H. 8.

2. But he who fteals the Eggs of Swans. out of the Neft,

dhall be imprifoned for a Year and a Day, and fined at the

Will of the King ; one Moiety to the King,the other to the
Owner of the Land where the Eggs were fo taken, and

that is by the Stat. of 11 H. 7. cgp. 17. And it hath been

faid of old Time, That he who fleals a Swan in an open

and common River, lawfully marked, the fame Swan (ifit

may be) or another Swan fhall be hung in a Houfe by the

Beak, and he who flole. it, fhall in Recompence thereof be
obliged to give the Owner {fo much Wheat that may cover

all the Swan, by putting and turning the Wheat on the Head

of the Swan, until the Head of the Swan be covered with

the Wheat. And it was refolved, That in the principal Cafe

the Prefcription was infufficient 5 for the Effe& of the Pre-
{cription is to have all wild Swans, which are fere nature,

and not marked, zidificant’, gignent’, &5 frequentant’, with-

in the faid Creek. And fuch Prefcription for a Warren Wing. Max.t7.
would be infufficient, fZil. to have all Eheaf:mts and Par-
tridges, nidificantes, gignentes, and frequenting within his
Manor. But he ought to fay, to have free Warren of them

within his Manor : Foraltho’ they are zidificantes, gignentes,

and frequenting within the Manor, he cannot have ‘em jure
privilegii, but {olong as they are within the Place. But it
wasrefolv'd, That if the Defendants had alledged, that with-

in the faid Creek there had been Time out of Mind, a Game-

of wild Swans not marked, building and breeding ; andthen

had prefcribed, that fuch Abbot and allhis Predeceffors, &c,

had ufed at all Times to have and take to their ufe fome of

the fuid Game of wild Swans and their Cignets within the

{aid Creek, it had been good ; for altho’ Swans are Royal

Fowls, yet in fuch 2 Manner 2 Man may prefcribe in them ;

for that may have a lawful beginning by the King’s Grant =

¥or in Ror. Parliam. 30 Ed. 3. part. 2. num. zo. the King
granted to C, 77. all wild Swans unmarked between Oxford

and London for 7 Years. Ineodemn Rot’ an’ 16.R. 2. p.1. num’

39. the like Grant of wild Swans unmarked in the County of

Caml’ t0B.BerefordKt.In eod Ror’ an’ 1 Hy. p. §. num’ 14. A

Grant made to . Fenn, to furvey and keep all wild Swans
unmarked, ita quod de proficue refpondeatr ad Scaccarivm.
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By which it appears that the King may grant wild Swans
unmarked; and’ by Confequence a Man may prefcribe in
- them within a certain Place, becaufe it may have a lawful
Beginning. And a Man may prefcribe to have Royal Fifh
within his Manor, as it is held in 39 E4. 3. 35. for the Rea-
fon aforefaid. And yet without Prefcription they do belong
to the King by his Prerogative.

Mich. 39 & 40 Eliz.
In the Exchequer.

Sir THowmas Creir’s Cafes

SIR Thomas Cecil being feifed of the Manor of Strickfton
in the County of Nurrh. did enter into Communication
with one Foffer to exchange divers Parcels thereof with
him for certain Tands which the faid Fofter had in the fame
Town 3 and beforc any Exchange perfeéled, Sir T hornas
did convey the faid Manor, and the faid Tand of the faid
Fofter, by the fpccial Name of the faid Fofter, by Deed
indented and inrolled to Queen Elizabeth, her Heirs and
Succeffors, and covenanted with the Queen that he was
feifed as well of the faid Manor as of the faid Land lite
Fofter’s, of a good Effate in Fee-fimple, &¢. and the faid
Sit T homeas was bound to the Queen in an Obligation of
ten thoufand Marks to Serform the faid Covenant amongft
others. And the faid Sir Zhomas had before that Time
exhibited an E#glip Bill in the Exchequer-Chamber, con-
taining the Matter aforefaid 5 and that the faid Lands, Par-
sel ofg the faid Manor intended to be given in Exchange
to Fofter, were of greater Value than the faid Land of
the faid Foffer, fo that the Queen was not deceived in the
Value ; which Lands Parcel of the Manor paffed to the
King by the Conveyance of the Manor, and neverthelefs
the Covenant and Obligation of the faid Sir Thomas as

" to that was broken and torfeit¢d by the Rigour of the L%w.
ut
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But thefaid Sir 7. in his bill did rely on the Stat.of 33(2) H.
8.c.39. by which it is enalted, Thar if any perfon of whorm a-
uy fuch debt or duty is, or at any time bereafter fhall be de-
manded, alledge, plead, declare, or fbew in any of the fuid
Coures, good, perfelt and fufficient caufe, and watter in law,
reafon, or good confiience, in bar or diftharge of the faid debt
or dury, or why fuch perfon or perfons ought not to be char-
ged or chargeable to, or with the fume, and the fame caufe or
matter (yfficiently prove in fich one of the faid Courts as be or
they fball be impleaded, fued, vexed, or troubled for the fump,
that then the faid Courts, and every of them, [ball bave full
power and authority to accept, judge, and allow the fame
proafs aud wholly and clearly to acquit and difeharge all and
every perfon and perfons that fhall be fo pleaded, vexed, fued,
or troubled for the fame, any thing in this prefent A before
mentioned to the contrary norwithftanding, ¢, And that pro-
.cefs was fued againft him on the faid bond out of the court
of Exch. Upon which A& of Parliam. and the matter afore-
faid (being as he fuppofed good, perfet, and fuffic. caufe and
matter in reafon, ancIl’ good confcience within thefaid A& to
difcharge him of the faid bond) the faid Sir 7. by his faid
bill prayed to be relieved, and thereupon he had a Commif-
ion to examine witnefes, to prove the matter of his'bill to
be true, which was returncd and publifhed. And upon-the
‘hearing of the caufe in court in the Exch, Chamber, it ap-
peared by the teftimony of divers witneffes, that the PL. had
made dire& proof of all the parts of his bill. And now in this
Term, 39 & 40E!. divers Queftions were moved touching this
matter, 1. And the principal was, It the branch of the At ex-
tended to any debt mentioned in the faid A&, for which the
K.had remédy by the com.law,or in fuch debts and fuchca-
{es only for whichthefaid A& gave aremedy to the K.which
‘he had not before. 2. If the Court could make a difcharge by
decree on this Eyglifb bill within the Intent. of the A&. And
asto the 1, it is to be known, that divers branches of the A&
are to be confidered : 1. The A¢t makes all Obligat. to the K.
in nature of a Statute Staple. 2. Another branch gives the
Suirt to the K. altho’ the Obligat. had been made to another
to the ufe of the King. 3. That the King upon Suit upon
every Obligat. made or to be made, fhall recover dama-
ges ind cofts. 4. The Stat. gives remedy to the K. for reco-
very of his debt or duty, &¢. by Capias, Extend’ fac. Subpe-
wa, Arrachment, and Proclamation of Allegiance (if need be)
r otherwife as to any of the Courts it fhall by their difcretions
ie thopght expedient for the fpeedy recavery of the K’sdebts.
5. There is a clayfe, that the K fhall be preferred in his
Exccution before’ common Perfons. ¢. The Heir who
¢claims by the Gift of his Anceftor fhall be bound te
pay the King’s Debt (due before or after the Gi’%}
F i ' y
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O.Bendl.65, 66,
67. Lit. Rep.,
87, 88.

4Inft.118,119.
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by Judgment, Recognizance, Obligation, or other Specialty,
and fhall bind the Land alfo to the K’s Debt againit the I-
fue in Tail; then comes the faid provifo whereof the Que-
ftion doth arife. Provided always, and be it enalted, That
if any Perfon, &c. w? fupra. And it was objefted, That it
fhould extend only in fuch cafes in which remedy is given
to the K. by this Stat. as where a Bond was made to the
Ufe of the K. orin charging the Iffue in Tail or in charg-
ing the Heir who claims by Gift before the Debt accrueﬁ,
&c. there becaufe the Stat. gives the King a Remedy which
he had not before, this branch gives the Party fo charged
by-this A&, a Plea to difcharge him, either by Matter of
Bar in Law, or in good Confcience. And that was ftrongly
enforced by the Conclufion of this Provifo; for the Conclu-
fion is, (as it appeareth before) any thing in this ACt before
mentioned to the contrary notwithfbandings; So that the
Senfe was, that the Party might take any matter in Law or
good Confcience, notwithftanding any Thing contained in
this A&; which is as much as to fay, that this A&t fhall be
no Impediment to it. But inour Cafe the K. had 2 remedy
by the Com. Law, and therefore this Provifo fhould not help
him. As to that it wasanfwered and refolved by the Court,
That the faid Sir 7. Cecil on the Matter aforefaid was to be
relieved by the Aid of this Provifo. For the faid A& of 33
H. 8. hath given 2 Benefit and Advantage to the King :
1. In making every Bond made to the King in Nature of
a Statute Staple. 2. In giving Remedy to the King himfelf
for Obligations made to others to his Ufe. 3. To recover
Cofts and Damages. 4. In fuing of Execution for all his
Debts. 5. In charging the Iffue in Tail, and the Heir who
hath the Land of the Gift of his Anceftor; and therefore
it was the Intent of the AG to gratify the Subjet, that
where a new Provifion was made for the levying of the K’s
Debt in a more {peedy and beneficial Manner than the K.
had before, the Subjet alfo fhould have fome new Benefit
which he had not before, and that was to difcharge himfelf
by Matter alledged to be a difcharge in good Confcience :
Alfo this Provifo doth not only give Benefit to him who
hath Matter in good Confcience, but alfo to him who hath
good, perfelt, and fufficient Caufe and Matter in Law,
Reafon, (and then comes) gdod Confeience: And without
Quettion the firft Words, (Caufe and matter in Law) fhall
extend to all the King’s Debts and Procefs thereupon, as
well at the Com. Law as upon this A&, And the Conclufion
of the faid branch makesnotagainfl it, for the fenfe of it was,
that he might plead matter in law or good confcience,and that
nothing contzined in the faid A& fhould be an Impedim.tait.
And fo was it heldin the like cafe on the like words, in'the 2d

faying of 27 H. 8, cap, x¢, of Ules in Cheinie’'s Cale,

where
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where the provifo fuves the Right, £€9¢. of, 8¢ As if the
A& bad not been made; and rhere the cale was, that the
Leffor did enfeoff the Leffee to the ufe of others, in which
cafe, if the Stat. had never beenmade, the Term had been
merged at the Com. Law, But 777 27 EL it was refolved,
that the Term was faved, and the fame expofition made of
the Words as befote. Alfo thefe natable Precedents were ci-
ted, which were refolved in the Exchequer by the Barons
of the Exch. upon conference had with the two Ch. Juftices,
one in the cafe of Sir Will. Herbert in Trin. 39 El whowas
relieved on the faid Branch of the faid A& for matter in E-
quity, becaufe in a Scive facias againt him as Heir to Maz-
thew Herbert his Father on a Recognizance acknowledged
to King E. 6. by the faid Mzrr. the Sheriff returned Scive
Jeci, and upon his default(}udgment was given, as you may
fee in Matr. Herbert's Cafe, in the 3d Part of my Reports.
And becgufe in Truth he was never fummoned, and had
good matter, if he had notice thereof, ta plead in difcharge
of the faid Recognizance, becaufe he had no Land' by De-
fcent from his Father, nor any Land from him after the Re-
cognizance acknowledged, all which he fthewed in certain in
an Euglifb bill in the Exch, Chamber; upon which, upon
conference had by Sir Rog. Manwood and the other Barons
with the 2 Ch. Juft. by decree he was difcharged of the faid
Recognizance, &c. Another cafe cited was,7 bo. D. of Norf.
was attainted by Parliam. 4uno 58 H. 8. And King E. 6.{old
to Sir Edw. Rous divers Timber-trees growing upon the Pof-
feflions of the faid Duke in Suff. and Sir Edw. was bound in
an Obligation to King E4. 6. for Payment of certain Money,
atacertain day for the faid trees and before the day of pay-
ment, and before the faid Sir Edw. cut down any of the faid
trees, Lidw. VI, died. And at a Parliament held anno ¢ Reg.
Mar. it was declared by Parliam. that the faid attainder of
the faid Duke was void ; for which caufe the faid Sir Fdw,
couyld never enjoy the faid trees according to hisbargain: And
in & cire facias in the Exchequer on the faid Obligation a-
gaindt the Heir and Tertenant of Sir Ed. anno 28 El they
appeared, and pleadedall the faid matter in Equity in Bar
and Dilcharge of the faid Obligation in a Lazin Plea in the
Exch. And upon good Confideration of the Stat. of 35 H. 8,
by the Barons and of the faid Plea, at laft (after it had de-
pended long) it was refolved by the Barons, that the Def.
were to be relieved within the faid A& ; and that the Def.
might well plead it in Bar. And thereupon Poph. the Attor-
ney General feeing the Opin, of the Court, #irerius grofequi
012 wnlt, Both which precedents I fhewed to the Juff. and ac-
cordingly it was refolved by all the Juft of Engl. (who met to-

cther to give their Opinions in the faid Cafe) That Sit
Thamas Ceeil s o be releved upen the faid Matrer in

% Bouity
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Equity within the Purview of the faid Branch of 33H.8. And
zd% , That the Court of Exchequer-Chamber might well up-
on the faid Englifb Bill (altho’ the Suit was by Procefs at
the Common Law in the Court of Exchequer before the
Barons) make a Decreein the Cafe ; for to this Purpofe they
are but one Court. Then it was moved, if the next Provi{g
next following after the Branch concerning the equal char-
ging of Land liable to the King’s Debt in the Hands of eve-
ry Owner and Poffeffor, that fome of them fhould not be
charged only, but all entirely, if thatextends to all the K’s
Debts ; and to all Executions for the levying of them as
well at the Common Law, as on the faid A& And it was
refolved by them, that the faid Branch did extend to all
Executions for the King’s Debts, as well at the Common
Law as on the faid A&; and that all fhould be equally ex-
tended by Force of that Branch according to the Purview of
that A&. It was alfo refolved, That altho’ the Obligation

- was made for Performance of Covenants, vyet after that it

was broken, (as it was in the Cafe at Bar at the Time of
Sealing' and Delivery thereof) That it was a Debt to the
King by Obligation within the A&, '

Trin.
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Trin. 41 Eliz.
In the Exclyeqmm

The Lord AxpErsoNs Cafe.

EEtweenv the Lord Anderfon Chicf Juftice of the Court of
Common Pleas, and Sibzhorte of the Middle Tenple, a
Queftion was moved upon the Branch of the faid A& of
33 H.8. cap.39. That is to fay, That all Mancrs, Lands,
&e. awhich now be, or that kercafier foall come, or Le in, or
zo the P Jeffion or Seifin of any Perforr to whom the [aie
Mancrs, Lands, &c. have heretofire or bereafter fhall de-
Jrend, &c. in Feefimple, or Fec-tail, &e. Ly, or cfier the
deceafe of any of bis or their Anceftor or Anceftors as Heir,
or bygift of bis Auceftor, whofe Heir be is, which faid An-
ceftor or Auccftors, was, is, or fball be indelted to the Kirg,
or 10 any other Perfon to his U, by Fudginent, Recigni-
zance, Obligation, or other 8 ectalry 5 I lat then, in every
Juch Cafe, the fame Manors, Lands, &e. foail be and frand
by Authoriry of this ACE from benceferth charged and char-
geable, to and for the Payment of the fume Debr. 1f Te-
nant in Tail of the Manor of 2. be bourd in a Recogni-
zance to . §. which Recognizance afterwards comes to the
King, by the Attainder of . . of High Treafon, and af-
terwards Tenant in Tail dies, and the Iue in Tail Aliens
the Land bona fige, 1f the Queen may extend the Manor of
D. in the Hands of the Alience. And in this Cafe four
Points were refolved by the Barons on Conference had with
Popham Chiet Juftice, and divers other Juftices. r. It was re-
folved, that before the fiid Statute of 33 H. 8. If Tenant in
Tail of Land became endebted to the King by Judgment, e
Recognizance, Obligation, or otherwife, anddicd, the King ;‘f)_'”'(,N» B.
fhould not (4) extend theLand in theSeifinof thelffue inTail 157G, | b,
For the King is (%) bound by the Statute de Donis Conditio- 48,2 ™"
nalibus, asitis adjudged in Plowden's Commentarics in the 5.(1’ e b.
Lord Berkley's Cafe 22. in the principal Cale; and there- pi) o
with agree, as to the Point in Queftion, the Refolution of Piowd. 23, b,
the Court in the Exchequer, and of the Court of Sur- i a.v

. i ‘ N 243 0,251,
weyors in the Cafe of Brown, Father of Juflice Bromen, as i [ 271-%

i g
10 1 Rol.R, 143,

lane s,
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it is reported in Ploww. Com. 249. b. So one Point well refol-

ved, in which there was variety of opinions in our Books. 774,

39 Aff-p-18.47E.3. 8. Regift. 143,744 . F. N.B.217.4. & b.2. It

was refolv’d, that if T'en’t in tail becomes indebted to the K.

by thereceipt of the K’s Money, or otherwife, unlefs it be by

Judgm. Recogniz. Qbligat. or other Specialty, and dies, the

©. Bendl. 66. Yandin the {2ifin of the iffue in tail by force of the faid A& of
53 H. 8. fhall not be extended for fuch Debt of theX’s,for the

Stat. of 35 H. &. extends only to the faid 4 Cafes; and all o-

ther debts remain at Com. Law. 3. It wasrefolv’d, That if

Ten't in tail becomes indebted to the K. by one of the four

ways mention’d in the faid A, and dies, and before any pro-

cefs or extent the ifluein tailbona fide aliens theland in Tail,

that now this land fhall not be extended by force of the faid

A& of 33 H. 8. foras it appears by the Words of the faid

branch, it makes the land in the pofleffion or feifin of the heir

. in tail only liable againft the iffue in tail, and not theAlience.

For the effect of the Purview as to that purpofe is, Zhat all

lands zobich (hall be in the pofJe[]. or feifin of any perfon,to whom

the fame [bell deftend in fee-tail as beir, awhofe anceftor was

indebred o the King, &c. that then, in cvery fuch cafe, the

Suineland fball be charged with the K’s debr: So that by the

exprefs purview of theAét,theLand fhall be only extended fo

long asit is in the pofleflion or feifin of the heir in tail ; for the

A& faith, Thatin every fuich cafe the landpallbe charged, and

for asmuch as the land againft the iffue in tail was notextend-

able before the faid A&, theX. hath the benefit to extend itin

the poffeffion of the heir intail,which he could not before, but

the K. cannot extend in the handsof the alience, for the Stat.

3 Co. 14 b doth not extend to it : and the makers of the A& had reafon
\ to favour the Purchafer, Farmer, &¢. of the heirin tail, more
than the heir himfelf, for they are {trangers to the debtsof the

Ten't in tail, and they come to the land bona fide, and on good

Devant. 19.b. confideration. 'There is likewife another claufe next follow-
ing the faid branch, the effe of whichis, Audthat our Seve-_

raigne Lord, bis Leirs or fucceffors, flall not be barred, delay-

ed, &c. 1o deimand and receive their juft, &e. debts againft any

of bis fubjctts, as beir or beirs, &e. if any fuck perfon or per-

Jous fball fuy o alledge, that they bave no lands, &c. but only

sintailed or given to em by any of their anceflors towhem they

bebeirs: So that by thisclaufealfo theintent of themakers of

the Act appears,that the heir in tail fhall be only charg’d with

the King’s debt, But lands in Fee-fimple were extendable

at the Common Law in whofe Hands foever they came,

Pﬁpwa-:.«@- “and therefore as to them the Statute was but Je-
3COND lurativin antiqui furis; but as to Eftates in Tail, it
was introdultivune novi juris againft the Iffue in Tail, and

Hard.xv, that in the cafe at Bar makes the difference of the faid Cafes
: ' I al-
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altho’ both be joyned together in one and the fame Sentence.
And Popham Ch. Juft. faid, That {o it hath been refolved in
the Excheq. before that time, in the cafe of Sexj. Nicholls, Fa-
ther of the Serj. that now is, that the Lands in the hands of
the Purchafer of the itfue in tail fhould not be extended by the
faid A& of 33 H.8. for the debt that the Father of the ifluein
tail owed the K. (by one of the 4 waysmention’d in the AG)
but was difcharged by the opinion of the Court of Excheq. 4.
1t was refolv’d,that for asmuch as thefaid debt in the cafeat
Bar was originally due toa fubjectthat fuch debt is not with-
in the faid A& of 53 H. 8. to charge theland in the Poffeffion
or Scifinof the heir in tail : For the faid A&, as to charge
lands intailedagainft the iffue, extends only to debts original-
ly and immediately due to the K. by Judgm. Regeogniz.
Obligat. or other fpecialty, for the words are, (indebted totke
K. | or any orher to bis Ufe by Fudgm. &¢.) which,is in-

tended to be an *immediate debt;and not to debts which were
&8

due to fubjes, and did belong or accrue to the K. by reafon of
attainder, utlawry, forfeiture, gift of the party, or by a-
ny other collateral way or means, for which the Stat. of 33
& 8. hatha claufe a little before the faid branch, for the fhort
and general mannet, and form of pleading in fuch cafes (for
therecovery of em in the Courts mentiond in the faid A&)
on the K's part, fcil. I hat the Party fuch a year and day did
give the. fume to the K. or was atrainied, outlazwed or other Of~
Fence, forfeiture, decd, actor thing committed or doue, by rea-
fonwwhereof the fuid debtsdid accrue and ougbito remain, come,
and be tothe King. Sothat the feveral mannersof penning of
thefe 2 Branches manifeft the Intention of the makers of the
A&, to prefer immediate debts duc to the K. by Judgm. &c.
Dbefore debts of the fubjeéts, which accrued to the King by Af-
fionm. Attainder, Utlawry, £9¢. and the reafon was, becaufe
debts due immediately to the K. by Judgm. Recogniz. Obli-
gat. or other Specialty, are in their nature bigher,and may be
Detter known,and found upon fearch,thandebts due to fubjeéls.
Alfo when 7.N. isindebt. to 7.S8. by Judgm.Recogniz.Obligar.
orother Special.and afterwards 7.8, Isoutlawed,&c.by which
the debt comes to the K. by the Qutlawry, &c. in that Cafe it
cannot be propcrlyfaid, that 7% N.is im{cbgcd to the King by
Judgm. Recogniz. Obligat., or other Specialty 5 for by them
fe was indebted to 7. §.and 7 8. by his Outlawry (whichis
the K’s Title) hath forfeited them to the King. So that by
force of the Judgm. &¢. and Outlaw. the debe doth elongto
the K. And the words of the A& arc (indcbred to the King, or
any other to bis ufe by Fudgin. ¢gc.) fo that the debt either
ought to be immediately to the K.himfelf; orif irtbetoany

other thanthe K. it ought to beoriginally to the ufe of the K.
H: and

™
w

1 And. 120,
130.
# L Rep. 87,
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and that it is not when the Debt is originally due to a Sub.
jeft to his own Ufe, and afterwards forfeited to the Kin

by a fubfequent A& And fo it was refolved, That for
fuch Debt the Queen fhould not extend either againft the
Alience of the Heir in Tail, or againft the Heir in Tai}
himfelf; for fuch Debts are not within the faid A& of 33
H. 8. as to charge the Heir in Tail ; and fo remain at the
Common Law as Debts immediately due to the King,
which are not due by Judgment, Recognizance, Obligati-

on, or other Specialty, as hath been fajd hefare,

'

Trin.
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Trin. 42 Eliz,
I the Common Pleas.

Burts Cafe.

[ N 2 Replevin between Fify and Butt, the Cale in Efeét
was, one feifed of Black Aere in Fee, and alfo poffelled
of White Acre for Years, by his Deed granted a Rent out
of both to 4. to have and perceive to him for the Term of
his Life, with Claufe of difirefs in both : And for Rent,
behind 4. doth diftrein and avow in White Acre, and if
the Diftrefs was well taken or not, was the Queftion. And
it was agreed by the whole Court, That the Diftrefs was
well taken. And in this Cafe thefe Points were refolved : .
1. That if Leflee for Years of a Carve of Land, grantsto 1. Bl 134,
ancther a Rent out of the faid Carve for the Life of the
Grantee, that it is 2 good Charge during the Term, if the
Grantee fo long live 5 for the Grant {Lall be taken more
ftrong againft the Grantor, and fhall not be void, when by
any Conftru@ion it may be made good (Fide Plow. Com- V. Polteazs.a.
went. in Welchden's Cafe) and in fuch Cafe the Grantee
hath but a Chattel. 8o if the Leflee for Years Grants the
Carve of Land to another, for the Term of his Life, he
hath the whole Term if he live fo long, as well as in the
Cafe of a Devife. 2. It was refolved, That when a Rentis o i 1450,
granted out of Land in Fee, and out of a Term for Years, Cr.Jac.350.
to have and perceive to the Grantee for the Term of his 1_3%11-12??230-
Life, that that, as an Eftate of Freehold, according to the r-=! 07622
Purport of the Deed, cannot Iffue out of the Term for
Years, but out of the Land which the Grantor hath in Fee-
fimple only, becaufe the Freehold of the Rent can If-
fue out of that, and not out of the Chatte]. And one en-
tire Rent cannot be a Freehold out of Zlack Acre, and
d Chattel out of Whirte Acre. And to makeé two Rents
when one only is granted by one to another, would be
in this Cafe injurious, and the Bargain and mutual Agree-
Hs ' ment
r §
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B utr's Cafe. Part VIL
ment of the Partiescannot charge fuch thing with Rent,which
is not (4) chargeable by the Law, as out of an Hundred, or
Advowlon 30 ik, Affifarum pl. 5. out of a Fair, 14 . 3.

Sci’ fac’ 122 the E.of Kent’s Cale ; neither can a Rent be

granted or referved of any Eftatc of Frechold out of 2ny o-
her Hereditament which is not manurable, cither in Pof-
{effion, Reverfion, or by Poffibility, but is bereditamentune
incorporesm; for Palla privara non derogant juve ccunmiini :
Andin an Affife they cannot be put in view, nor can any
difrefs be taken in them. But in the Cafe at Bar, Wiure
Acre is heveditamentuin COYpovetin, and manurable ; but
for the Smallnefs and Incepacity of the Intereft that the
Grantor hath in it, this Rent of Freehold cannct ifflue there-
out, but fhall iffue only out of the Land in Fee-fimple. And
in the Cafe at Bar, in an Affife brought of this Rent, the
Land in Fee fhall only be put in view, and if the Grantee
accept a Leafe, or Grant 0 White Acre, it will not {ufpend
his Rent, 3.1t was refolved, that WWhite Aere fhould during
the Term be fubjeét to the Diftrels of the Grantee for the
Rent during the Years,altho’ the Rent doth not iffue there-
out, asin 41 E4, 3. 14. when Land is charged with a Rent
in Fee, Geods (D) and Chattels may be bound to the Di-
Arefs, And it was faid, forafmuch as White Acre is only
charged with diftrefs, if the Grantee takes a Leafe of any
Part thereof, it is no Sufpenfion of the Diftrefs, but that he
may diftrain in the Refidue ; for it is not iffuing out of the
T.and, but to be taken on the Land : asif I have a Warren
in another’s Land, 'and take 2 Leafe of Parcel of the Land,
altho’ the Land be charged with Warten, yet forafmuch as
it doth iffuc out of the Land it is not any Sufpenfion. Vide
()35 H. 6. 56. a. 14 H. 4. 6, &9¢. for a Man may have a
Warren in bis ownLands: So he may in many Cafes difirain
in his own Pcfeflion, as in 31 E. 1. Diflref 64. ¢y H. 6.
3. fer Curianr, one Tenant in common may diftrein the Cat-
tle of the other in the Land which they have in common :
and 26 F. 8. 5. he may prefcribe to diftrein in his own
Land, but not to have a Rent out of his own Land. (4) If
a Man by Deed grants a Rent of 40 5. to another out of
his Manor of 2). to have and perceive to him and his Heirs ;
and Grants further by the fame Deed, that if the Rent be
behind, the Grantee {hall diftrein in the Manor of & (be
the Manor of & in the fame County or in another, and
‘be it granted by one or divers Deeds) the Rent is on-
ly ifluing out of the Manor of D. and it is but a
(¢) Penalty that he may difirein in the Manor of S. but
both the Manors are charged, one with the Rent,
the other with the Diftrefs for the Rent, one ifluin

out‘of the Land, the othet to be taken on the Land.
And
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And if T grant unto you, that you and your Heits fhall
(2) diftrain for a Rent of forty Shillings within my Manor (#)Co. Lir,
of §. this by Conftruftion in Law fhall amount toa Grant 2! 5%
of a Rent out of myManor of §. for if it fhould not amount s H.4 g a.
to 2 Grant of a Rent, the Grantee fhould be of little Py 22 pl. 141,
force or Effed, if the Grantee fhould have only a bare {y; AfL. pl.3.
Diftrefs, and no Rent in him ; for then he fhouid never Plgg;.j'f;;‘ a
have an Affife thereof, €5¢. and that is the Reafon, That it is
often ruled and refolved,that it thallamountto a (%) Grant of (b)Li f&
a rent by conftrultion of law,us 7es magis valeat, 5 Ed.g.12. et azt.
3 Af-p. 7. 14. Affp.14.16 E. 5.1it.Grants 64.18 Ed. 3. 32,
26 Al fl. 38, 30 A[J Pl 12. 46 Ed. 3. 18, 52. 8 H.4:19.
H 6.9. a. 22. H 6. 11. Litel 48. b. Andin fuch Cafe
the Gruntee fhould not have a Writ of finnuity. But when
one grants a Rent out of the Manor of 2. and further
grants, that if the Rent be behind, the Grantee fhall di-
{irain for the fame Rent in the Manor of §. itis but a Pe-
nalty (¢) in the Manor of S, for three Caufes : 1. The Law (2) 2 Rol. 428,
(d4) need not make Conftruftion that it fhall amount to a Co. Lit. 157,84
Grant of 2 Rent; for here a Rent is exprefly granted to be S,g(;o Lin
iffuing out of the Manor of . and the Partics have cxpref-
ly limited out of what Land the Rent fhall iffue, and in
what Land the Diftrefs fhall be taken, and the Law will
not make an Expofition againit the exprefs Words and In-
tent of the Parties, when it may fland with the Rule of 1,y Wing.Max,
Law, (2) Quoties in verbis nulla cft ambigutias, ibi nully »; R
expofitio contraverba cxprefln flonda eff. 2. (f) If in that C Lit 147,
Cafe it fhould amount to a Grant a Rent out of the Manor { ]“33"& I
of S, then the Grantor would be twice charged ; for if the 147, ’
Grantee brings a Writ of Annuity, that will extend only
to the Manor of 9. for on the Grant of a Diltrefs In the
Manor of S, no Writ of Annuity lies, becaufe the Manor
of §. is only charged, and not the Perfon of the Grantor, as
to that ; and therefore the bringing of the Writ of Annuity
cannot difcharge the Manor of S. of any Rent; and {o the
Law, by Conftruftion againft the Words and Intention of ,
the Partics, would do an Injury to the Grantor to charge .
him twice. 5. (¢) If in fuch Cafe the Manor of §. in which (3) Co.Lit.
the Diftrefs is only appointed, fhould be in another County, e
then it hath been often adjudged, that the Rent fhould not
iffue out of it, but the Diftrefs thould be as a Means and
Remedy to compel the Tenant of the Land to pay the
Rent. And it was faid, That there was no difference in reafon,
that theLaw in Con{truction fhould make the Rent to be iffu-
ing out of it, when it lies in the fame County, and not when it
lies in feveral Countles, for the Words in both Cafcs aré all

ane, and it is not any reafon to fay, that he fhall fail of
\ H4 Re-



Burrs Cafe. Part VIL

“Anteaz.a. b. Recovery by Affife. Vide fuprs in Pulwer’s Cafe, and the
Books in 1 A pl.16. v Ed. 3.21. and other Books do not
fay that the Rent Iffues in fuch Cafe out of both, but that the
Land in which the Diflrefs fhall be taken is charged 5 and
thatis true ; for it is charged with diftrefs: and forafmuch as
- it was charged with diftrefs, their Opinion was; That the
Co. Lit. 147.2. T'en’ts of both fhould be named in the Aflife. See the Bcoks
ing Ed.3.13. 31 Affi¢l.27. 17 Ed. 4. 6. 10 Aff. 4. 10 Ed 3.

o 18.2 Ed. 2. AfJ. 56c. 1 Af. 10. 3 Al 9. 32 H. 6.27. 22 AY-

() CoLit. " 6. 31 4. pl.2y. 29 Fd. 3. Aff.566. And the Opiuion of (7)
+- 8 Finchden in 41 Ed.3. 15. was affirmed for good Law, thut if
the Manor ot 2. out of which the Rent is granted, be re-
covered by cigne Title, that all the Rent is extin&  Fut if
the Manor of §. in which the Diftrefs is limited, be eviéted,
yet the whole Rent remains. So if the Grantee (2) purcha-
fes Parcelof the Manor of 5, the Rent is not extin&, becaufe

(9Co.Lit:  the Rent Iffues only out of the Manor of D. V.de 17 Fd. 4. 6.

147D the like Cafe. And it was fuid, That if a Man (c) grants a

4 Rent out of 3 Acres, and further grants, that if the Rent
be behind, that he fhall diftrain fgr the Rent in one of the

*Zelw. 104. 2. fcres, the Rentis entire, and cannot be a * Rent-feck out

K 4

Co.Lit 155.2. of two Acres, and a Rent-charge out of the 3d Acre, and

Perhfedt3230 herefore it is a Rent-feck for the whole ; and yet he fhall

(4)Co.Lic.  diftrain for it in the 3d Acre.So if a (4) Rent be granted to

147.b. two and their Heirs out of one Acre of Land, and that it

fhall be lawful for one of ’em and his Heirs to diftrain in

‘ the fame Acre for it, it isa Rent feck, for in Regard they
(e) Co.Lir.  ftand jointly feifed of one entire Rent, it cannot be as to one
147 b a Rent-feck, and as to the other a Rent-charge, and this di-
ftrefs is as appurtenant to the Rent; and therefore if he

who hath the Rent dies, the Survivor fhall diftrain 5 and if

(f) Co. Lit.  both Grant over the Rent to one, he fhall diitrain for it.(f)

17, b But if 2 Man grants a Rent out of Bl Acre to one and his

Heirs, and grantsto him that he may diftrain for it in the

fame Acrefor the Term of his Life, it isa Rent-charge for his

Life, and a Rent-feck afrerwards Ziver/fs temforibus. O-

therwife (g) is it if the Diftrefs be limited for Yeats in the

fame Land, there it wholly remains a Rent-feck, becaufe

the Fee and Frechold are feck in fuch Cafe. But it was ad-

judged in the Cafe at Bar, that the Avowry w.s infuffici-

L ent for divers Caufes : 1. Becaufe in the Avowry he did not

(g) Co.Lit:  make mention of any Land but of the Land jn which he had
?,j;i’ég' wop.  but a Leale for Years, f. guod conceflit extia terrom il-
) lam inter alia quendam reddir, §c. Whereas in his A-
vowry he ought to have derived the Rent out of the Land

in" Fee-fimple only, for out of that in Judgment of Law,

the Rent for Life was iffui~g: And although the

Plaintiff in Bar to the Avowry hath difclofed the wholé

Truth of the Matter in {pecial, ‘which in Judgment of the

Law makes for the Avowant, and hath made his (lljafe

[ of

¢4) Co. Lit.
117 2.
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better for him than the Avowant hath made it for himfelf,
yet that doth not make the Avowry, which wants Sub-
ftance, good ; for the Avowry which is in the Nature of a
Count, ought to contain fufficient Matter upon which he
may have Judgment to have a Return. Bur if the Avowry,
or any Count or Replication, &, wants Form or omits
Circumftance of Time, Place, &vc. there the Plea of the
other Party may mend fuch Imperfettions (4) but cannot (4) 18E.4.16b,
fupply the Defeét of Matter of Subftance. Vide 6 Ed.4.2.b. ?géfifl'o?b
6 H. 7. 10. 18 F4. 4. 16. b, 18 F4.3. 34. Plore. Com. Rark- 2 Co. ,‘fo_ b.
ley's Cafe 230. 38 H. 6.17,18,8 19. 22 E. 4. 2. 5 H. 1. Hel, 174.

13. 0. 7 H. 7. 6. 5. 8. 2. The Avowant pleaded the Grant s car. 205.
out of the (/ Term for Years only, and concluded, wvirtuze Kelv, ",43. a
cnjus he was feifed in Dominico fuo ut de libero tenemen- (b)Doti pl.326.
10 pro teymino vite fue, which is repugnant to have a Amica23.a.
¥reehold out of 2 Term for Years. And fo Judgment was

given againft the Avowant for infufficient Pleading.

2

Cafes



2 Leon. 58.
Sav. 107, 108,

(k)Ca Jac.6s1.
Firz. briet'582.
‘Br.Qaare Im-
yedic 24

ParT VII,

Cafes of Quare Impedit.
Pafch. 31 Eliz.

OHN Hall brought o Quare Tnpedit againft the Bithop

of Bath and Wells, and T homas Mannton Clerk, Defen-
dants, for difturbing him to Erefcnt to the Vicarage of
Wollavingron appendant to the Manor of Wollavington,
whereof the Dean of Windfor was feifed in his Demefne as
of Fee in Right of his Deanery, and prefented Robers Piz-
man bis Clerk, who was inftituted and induéed, and con-
veyed that Manor to the Earl of ZLeicefter by Leafe for
Years, who afligned all his intereft to George Sidenham Kt.
who granted it to Chriftopher Roll; and during his Poffef:
fion the Vicarage became void by the Death of Rolers Pit-
mans and the faid Chriffopher Roll prefented one Foln
Davis his Clerk to the faid Vicarage, who was admitted,
&ec. And afterwards the faid Chriffopher Roll did grant
his Intereft in the faid Leafe to the Plaintiff. And after-
wards the Vicarage became void by the Deprivation of the
faid Fobn Davis, whereby it did belong to the Plaintiff to
prefent, and the Defendants did difturb him to his Da-
mages, &¢. To which the Bifhop pleaded, thathe claim-
ed nothing but as Ordinary, and demanded Judgment, if
without fpecial Difturbance. And Thomas Mauntor faid,

* That he claimed nothing in the Advowfon of the Vicarage,

but that he is Vicar of the faid Church of the Prefentation
of the faid George Sidenharz, who is yet alive, notnamed in
the Writ, and demanded Judgment of the Writ. The Plain-
tiff to the Bifhop’s Plea prayed Judgment, forafmuch as he
claimed nothing in the Vicarage, and it was granted, but
ceffer excourio until, &c. And as tothe Plea of 7ho. Maun-
ton he did demur in Law. And the fole Queftion of the Cafe
is, If the RQuare Impedit lies againft the Bifhop and the
Incumbent without naming the Patron. And it was refolved,
That the Writ (a)fhould abate, and that the Patron ought to
be named in the Writ, and that for 2 Reafons. 1. Becaufe
the Patronage would in this Cafe be recovered againtt

him
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him who hath nothing in the Patronage. And iri -

able that he who is Patron fhould be digipoﬂ'eﬂ'cd ands;?f;c?;lfﬁl)gs

Patronage, when he is a Stranger, and not Party to the Writ

and efpecially in this Cafe, when he may be made Party to the

Writ. 2. At the Common (4) Law the Incumbent could nor Hob

plead any_Plca which concern’d the Right of Patronage, and (:IA)ndc;{:zX»?'

therefore it would be againft Reafon that he fhould be <b)n’ly na- 46 E. 3. 13. a

med in the Writ, who at the Common Law cannot defend the Po¢t. pl. 130,

Patronage, and he who hath the Patronage, and can plead to * Leon. 45.

the Right of it, omitted in the Writ: For at the Com. Law

every one fhall plead a Plea which is fit for him, and perti-

nent to his Cafe ; as in Affife againft Diffeifor (5) and Tenant :

€. the Tenant fhall plead a Plea which concerns the Tenan. (7 13H.8.14.D,

cy, and not the Diffeifin.  And the Incumbent at the Comm L%L‘t'zgs'b'
. on 303.b. 2 Init,

Law fhall nor plead to the Right of Patronage in which he 414

hath nothing, but the Patron fhall plead to that. And the

Mifchief was, that (c) by the faint Pleading or Confeffion of

the Patron in'a Quare Impedit the Incumbent was without Re- ()47E3.10.2b

medy, as the Book is adjudged in 18 Ed. 3. 23. b which was

beforc the Statute of 25 Ed.'3. Vide 22 Hen. 6. 28. 2. 9 Hen. 6.

30.4. b 31. 4. &%c But the Stat. of 25 Ed. 3. cap. 7. enables the

() Pofﬁ:{Tor, &ec. (which is as much as to fay, the Incumbent (4) Hob

after Indultion, as it is held in 4 Hex. 8. Dyer 1.) to caunter.‘ Do& pOJ N 3019'

plead the Title taken for the King, and to have his Anfwer, 231. Ho'b.zxs’x

and to fhew and defend his Right upon the Matter, altho’ he' 1 Leon, 45,

claim nothing in the Patronage, and by Equity he fhall plead Dyerr.plg,

againft all common Perfons, as the Books are in 9 Hen. 6. 30. tJones t€r.

@b, 31, 4 &c. 22 Hen 6. 28. a0 13 Hen. 8. 13. 14 Hen. . ;9.

Vide 39 Ed. 3. 30. 27 Ed.3. 81. 46 Ed. 3. 13.19. 47 Ed. 5. 11.

a.be 2 Rich. 2, Incumbent 4. 8 Hen. 5. 9. 7 Hen. 4. 34. 13 H?en. 4

7- 22 Hen. 6. 26, 16 Ed 4. 11. 2 Hen. 7. 14. 10 Hen. 4. Statham.

And it is to be fobfervcd? that always when the Incumbent

pleads in Bgr,‘ he firft faith, that he is, perfona (e) imperfonasa (o) Do&.plags;

Ecclefie pred’y &8¢, by which it is implied, that he is admirred, 232. ?

inftiruted, and able to pleadin Bar, [iil. againft the King that *FNB 2K,

he is adwmitted, inftituted, and indutted ; and againft a,com- 2 Inft 356,

mon (f) Perfon, thar he is admitted and inftitured, for then 7(‘3“?1-'“9'

]e_.‘/! Ecclefin plena € confulta, againtt a common Perfon, as it is ;401; 'ﬂ!t‘gaa.b.
eldin” 9 H. 6. 31. 22 H. 6.27. 21 E. 4.34.b. 24 E. 3. 30, Cr. Jac. 463.
25 E. 3. 47. 38 E. 3. 9.4 44 E. 3. 3. &8¢, Bt this Difference (/) 6 Cou.a,
in the Cafe at Bar was taken and agreed ; That when by the 2 Inft, 354,

Judgment in the Quare Impedit, the Inheritance, Ettate, or In- %‘R(L'I 3491

. tereft of the Patron in the Patronage is to be 'dcvcﬁed,by the '“D ;I‘.Hy -be
Judgment in the Quare Impedit brought by %. . there F. N Cff'[aé. 463
(2) who prefented, (and his Clerk received) ought to be na. (£ Noy is1
med in the Writ; but when the Inheritance, Eftate or Intereft S0kRep239.
of the Patron fhall not be devefted by the Judgment, then, if 2 Jhow. 167
another Difturber be named in the Writ, it is not needful to ? Lev.26, 206,
namIe3 the rightful Patron in theWrit, al?d with this Differ. agree
our Books. For in (b) 42E.3.7.4. One brought a Quare L a- (5 Car
Sainft anarher : the Def. ford, that ho claimed nathiea Bt (B2Car facsss
Patronage, but faid, that the Bithop did prefent him lf} Lapfe Br. Qnare 15;;.'
Judgment if, &. and there Belknap prayed a Writ to the Bi pedit 24.
thop, becaufe he had difclaimed 1n the Patronage; and the
Court would not grant itr, becaufe inafmuch as neither

‘the Patron, nor the Bithop (who in the fume Cafe was
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in the place of the patron) were not named inthe writ, it was

adjudged that the writ fhould abate 5 and iffuch writ fhould be
maintainable,every patron by covin between a firangerand the

Incumb. might be oufted of his Advowf. and therewith agree
9H.6.30.4.b.531.4.80. 3H.4.2.0.85 3.4. 13H8.13. ButinyH.g4.

25,37. there ina QuareImped. becaufe the Prefentat. was only

recovered, and not theAdvow{. nor the patronput out of Pofs

£AL: the writ was adjudged good without naming of the pa-

tron. If a Quarelnp.be brought againft the patronand the
Incumb. and the Patron dies pending the writ, the death of

()2 Leon. 53. the patron fhall notabate (#) the writ, asit is adjudged ing H,
o ';ﬁs ;ff 6.31. For there are 2 mifchiefs, oneif the writ thould abate the
Cr. Car. 52, difturbance would be unpunifhed ; and altho’the writ was well
2 Suderf. 94, brought, yet the PL would be without remedy, becaufe there
Goldsb. 46, antsa difturber : And of the oth. part the other mifchief is,
thatif the wric fhould notabate,but the Pl proceed toJudgm.

and Execution, the very Patron would be out of Poffel. And

forafmuch as in the one cafe, if therightful patron fhould be

out of Poffefl] be hath remedy by a writ of right to reconti-

‘nue the Advowf and in the oth. cafe if the writ fhould abate,

the PL would be without remedy, which would bethe greater

mifchief, and for this caufe the writ fhall ftand, and fhall not

abate ; and therewith agree 7H.4.26.0. 13H.8.13. 9 H.6. 5.

: And a Quare Imped. well brought by divers, as Coparceners,
(5 Cr. Jac. 10. Joint-tevants &5¢. fhall not abate by the (%) death of one of
Dyer29. pl.8 thems; Nor a Quare Impedit brought by the Husband
Dal{- 7'(;*:'%3' and Wife fhall not abate by the Death of the Wife,
375_5_' 10 Co. " becaufe otherwife the Pl (if the fix Months be paft) would
84"5}' Mcors be without remed}ri as the b(}}ks arein F.N.?. 35.0. 38 E,
L3 3,43, 37H601. 1H 4.19. 14H.4.12. 9H.6.30. 57. 1 H. 5.13.
ColLir.ig8a. 3741‘3?,5.31 1. 17E.3.504. But if the K. prefents, and his C]er%c
is admitted and inftituted, &%c. there the Quare Inped. may

(¢) Sav.109.  be brought for Neceflity againft the Bifhog or Incumbent,
47B.3.10.b. 11 for i¢ doth notlie againit the King : So of the Pope,if he had
foed e ufurp'd, 12H.8.12. 14H.7.15, 850, Vidé 47 E.5. () 11.4.5. The
Br. QuImp.sc. King brought a Quare Imped. againft W. Daawrree of the
BrMortmzin€. Chyrch of Retfield, and made his Title, forafmuch as Hz-
mond Bp. of Rockeft. had prefented to the-faid Church by Us

furpat. being void (the Advow!. of which of right did apper=

tain to 3 Daughtersand Heirs) his Clerk, who was admit«

ted, inftituted and induCed, and afterwards the Incumb. re-

fign'd, and the Succeflor prefented another, who was admit-

ted, inftituted, and induéted, and he died, by which it belong-

ed to the K. to prefent, foralmuch as the Bp, had gained that

Advowf. tchim and his Succeffors without Licence, by which
the Advow(. wasbécome in Mortsain. The Def. pleaded,that

be is parfonof the Prefentm. of W. Wyclefey, Predeceflor of the

Pyp. that now is, /0. by Name, fo that the patronage is in

T l-émas; who we conceéive oyght to be named in the writ, By

which we conceive that our Lord the King to this writ, in

which the patron isnot named, ought not to be anfwered, for
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we conceive, That a Quare Impedit doth not lie againft the
Incumbent alone, without naming the Patron, where it is
exprelly thewed that there is a Patron, who may plead in
Bar of the Plaintiff or other Thing to ouft the King of
the Action, which lieth not in the Knowledge of the In-
cumbent to plead. And it was adjudged, That the Kinig:s
Writ was good againft the Incumbent alone, becaufe he
might give by the Statute what anfwer he would alone in
Maintenance of his Poffeffion of his Church; and the now
Bifhop who is Succeffor, is no Difturber, for the Defen-
dant came in by the Predeceflor, and therefore fhall not be
charged with %amages or Cofts. And afterwards the Plain-
tiff fobn Hall perceiving, in the principal Cafe, the Refo-
Jution of the Court, difgontinued his Suit, and loft his Pre
fentation, illa vice.

Pafih,
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Pafeh. 40 Eliz.

Sir Hucr PorTMANS Cafe.

1N a () Quare Impedit by Sir Hugh Portman againft the

Bifhop }Canrerbury, and Mounrgomery Clerk, ad. Ec-
lefiane de Chelfey in the County of Somserfét, and made his
Title by Reafon of a Grant of the next Avoidance wwica
wice, divers Points were refolved: 1. If the Pl in a Quare
Tpedit be Nonfuit (b)after Appearance, it is peremptory
and a good Bar in another Quare Impedit, although it be
brought within the fix Months ; and the Reafon thereof s,
becaufe the Defendant upon Title made (by which heis
become A&or) fhall have 2 Writ to the Bifhop to admir,
€c. his Clerk into the fame Church, 6. which is a good
Bar in another Quare Impedis, and therewith agrec 19 E.
4.9. @ 22 H.6.44.b.45.4. 33 H. 6.1.55. 20 E. 4. 14.
o1 B 40 2.0.85¢c. F.N. B. 38. k. Thefame Law if the Plain-
1iff in the Quare Impedir difcontinues (¢) his Suit, the De-
fendant upon Title made fhall have a Writ to the Bifhop,
and by Confequence it is peremptory, and therewith a-
greeth 31 H. 6. 15.4. Butif the Writ of RQuare Impedit
within the fix Months abates for falfe (4) Latin, or Infuf
ficiency of Form, that is the Fault of the Clerk, and thall
not be peremptory to the Plaintiff, nor fhall the Decfen-
dant thereupon have a Writ to the Bifhop, but the Plaintiff
may have a new Writ of Quare Impedit 5 and therewith a-
gree 3 H.6.3.4. 31 H. 6. 15.4. F.N.B.38 H.Vide 34 Aff:
I. 9. the like. So if the Writ abate for Mifnofmer (¢) of the
Plaintiff or Defendant, if the Plaintiff confeffeth it, the De-

fendant fhall not have a Writ to the Bifhop, for it may be

the Fault of the Clerk in the Writing of it. And therewith
agreeth F.N.B. 38. M. Vide 31 H.6.15.4. But if the PL
be made a Knight (J) hanging the Writ, the Writ fhall a-
bate, and the Defendant fhall have a Writ to the Bithop,
and by Confequence that is peremptory; for (as we fee b
common Experience in thefe Times) the fame is the PI's
A&, and none is forced or compelled to it.

- Trin.
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Zrin. 27 Eliz. Rot. 320.

(a) BASKERVILE's Cafe.

N a Quare Lpedit in the Common Pleas, the Cafe was,
That 1 Mar. Title to prefent by Laﬁfe was devolv'd to
the Queen to the Church of Cufzp in the County of Here-
Jord. Sir Nicholas Arnold the Patron prefented one Evans,
who was thereto admitted, inftituted and indufed, and
died, and if the Queen had loft her Title to prefent by
Lapfe, or not, was the Queftion ; and it was adjudged, that
the Queen had (7) loft it. For the Queen had but uzam &
unicam prefentasionem hac vice. which cannot be ex-
tended to the fecond Avoidance ; for Negligence to prefent
fhall lofe the Subje& one Prefentment only by Lapfe, and
not divers; andif the Queen has (¢) primeam & proximan
Prefentationemn granted to her, fhe cannot take the fecond.
And otherwife great Inconvenience would enfue to the Pa-
tron; for the Queen might forbear to prefent, and fuffer
divers to prefent by Ufurpation onc after the other, and
take her Turn when fhe would, and the Patron might be
in a Manner thereby difinherited. And the Stat. of (4) Pre-
rogativa Regis, quod (e) nullum rempus occurrit Regi, is
to be intended when the King hath an Eftate or (f; Inte-
reft certain and permanent, and not when his Intereft is
fpecially limited, when and how he fhall take it, and not
otherwife; for there Time is the Subftance of his Title,
and in fuch Cafe Zempus occurrir Regi, And {o was it at
another Time adjudged, Pefeh. 28 El. Rot. 412. in the Com-
mon Pleas, between Beverley (2) Plaintiff, and the Arch-
bifhop of Canterbury and Gabriel Cornwal, Defendants for
the Church of Somerby in the County of Lincoln.

= Inft. 273, 360. Godb. 207, 305, 312, 317. Plowd.243.2 221.2. 1Rol,
Repazz, 1 Anderf. 149. Palo 354, 357, Cr. Bl 44.(f) Gedb. 305. (g) Moor
Cro. Ll 44, Cro. Jac. 216, Owen 2. 1 And, 148, 149, Goldso. 44.
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Parr VII.

Hill. 43 Eliz. Ror. 1108.
In the Common Pleas.

MaunD’s Cafe.

IN 4 Replevin between Maund and Gregory, the Defen-
dant fhewed, That a Rent-charge out of a Houfe and
certain Lands was granted by Deed to one and his Affigns,
for his Life, 674 confilio impendendo, payable yearly at four
Feafls, and for Default of Payment, if it be demanded, that
it fhould be lawful for the Grantee and his Affigns to di-
fruin, the Grantee afligned the Rent to the Avowant, the
Tenant attorned, the Affignee on the Land demanded the
Rent after the Day, and for Default of Payment did diftrain
and avow, on which the Plaintiff did demur in Law. In this
Cafe it was refolved, r. Thata Rent granted to one and his
Adligns, proconflio impendendo, may (4) be afligned over by
the exprefs Words of the Grantor, who granted it to him
and his Affizns 5 for modus (b) 8 conventio vincunt legem.
2. Thatin this Cafz the Aflignee need not demand the Rent
at the (¢) Day, as heought in Cufe of '7) Re-entry, (for there
the whole Interelt or Effate fhall bz defeated) or when any
Sum (e) nomine pene fhall be forfeited, in both thefe Cafes
the Demand ought to be made precifely at the Day a con-
venicnt Time before Sun-fet, inthe one Cafe in Refpe& of
the Condition, and in the other in Refpeét of the Penalty.
Bur in the Cale of Difrefs he who hath the Rent may de-
mand it at waat Time he will, for no Lofs or Penalty will
thercon enfu?, but only a Rema:dy to come at his Rent,
which is Arrear, and which is due to him ; and fo was it ad-
judzed in the Com non Pleas, Mch.40 €5 41 Eliz. between
Stanley and Read, where the Cafe was, That2a Rent-charge
was granted payable at a coertain Day, and if it be behind
and (f) demanded, that it {hould bz lawful for the Gran-
tee to diftrain, The Avowant thewed, how that he made
a Demand at the Day ; the Plaintiff traverfed that he did
not make a Demand at the fame Day (intending to make
the Day Part of the Iffue) upon which the Def. demurr’d in
Law, and it was adjudged againft the Plaintiff; For if
the Demand were at any Time after the Day, and
before the Diftrefs it is fufficient. 3. It was refolved,
That if 2 Man who hath 2 (g) Rent-feck, payable yearly
at
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at the Feaft of Eafler, and hath once Seifin of the Rent, CoLitis3.b.
and the Feaft of Ezfler pafles, and no Tender or Demand
made of the Rent, he may, although it be after the Day

‘of Payment, come to the Land and there demand the
Rent, and although the Tenant of the Land be not there,
yet on fuch Demand, if none be ready to pay the Rent, it is ¢y, Car, o8
a denial in Law, upon which he who hath the Rent fhall 1 Rol. Rep.6o,
bave an Aflife, for as much as no Penalty will enfue there- IZ_IRI;”-‘*’?-
on, but only to have Remedy to recover his Rent and the = o> 2°7-
Arrearages, with Cofts and Damages, and therewith agree
Litz. fo. s1. and the Book of Eniries, fo. y9. b. 29 A p.

52. But in the fame Cafe, if the Tenant at the laft Inftant
of the Feaft of Eafler be ready on the Land to pay the
Rent, and he who hath the Rent, not any for him comes
to demand or receive it, there he who hath the Rent can-

-not come in the Abfence of him who is Tenant of the g i g
Land, and demand it, and fo make him a Difleifor, and 233
render Damages and Cofts, without any Default in him. But 2 Rol. 427.
in fuch Cafe, he who hath the Rent, becaufe the Default ‘,:I‘l’fc;fmz}
was in him, ought to make a Demand of it on the Land of 45, ©'°
the Perfon of the Tenant, and if he cannot find him on any
Part of the Land out of which the Rent is iffuing,then in fuch
Cafe he ought to demand the Rent at the next Feaft of
Eafter, with all the Arrearages, and altho’ it be in the Ab- 4 rgl. 128,
fence of the Tenant, yet it will amount toa Denial in Law,
and thereupon he who hath the Reént fhall recover all the
‘Arrearages, Damages and Cofls,

PR P
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PArT VIIL

Difcontinuance of Procefs,&c.
by the Death of the Queen.

Trin. 1 Jacobi.

T HE Refolution of the Juftices after the Death of Q.
Elizaberh, concerning Difcontinuance of Procefs, &c.
There are two Manners of Re-fummons and Re-attach-
neral, the other fpecial. The Effe& of

e
the general is, 'Iﬁmt the King doth dire@ a Writ (exemzpis

- gratia) to the Kh}%’s Bench in this form ; Mandamus vobis,

quod ad feElam noftram omninmque ligeorum populi noftri, quz
Profeque voluerint extra & [uper omnia ffve aliqua recorda,
Placita, brevia, precepta, proce(Jus, billas loquelas, appella,
Jines, € alia memoranda quecnunque in curia moftra coram
20bis exiften’ vel in poflerum coram nobis proventur’ ommni-
moda brevia refummonit’ reattachiament’ & omnium alior”
procefs’ pro nobis & 4dictis ligeis populi noftri in hac parte ba-
bend fecund’ bomas imtentiones & propofita [ubfiript’ neutar’
murandis prout cafus requivit, fecund’ difecretiones veftras
adjudicetis. Special Refummons is in fuch form, Rex vic’
Salut: Refummoneas per bonos fummonitores A. B. quod (it
coram nobis in. craflino, &c. ubicungs tunc fuer’ in Anglia,
audit’ Tecofd & judic’ fuum de loquela que fuit in Cur’
Dom’ H. nuper Regis, &c¢. ita quod loguela illa tunc fir in
eod flaru_quo fuit 1n priftina curia pred’ nuper Regisin
OCttabis, &c. ultind’ preverit, de quo die logquels pred’ adjor-
‘nar fuit ufy; e, tunc proxim’ Jequent’ ante quem dien lo-
quela pred remanfit fine die, eo 94’ pred’ nuper Rex diem
Juum clayfit extremum: And note, on the general Refum-
mons the Original and the Iffue (if any be joyned) is revi-
ved; for it is a full Record, and ought to be entire,
but the Procefs before the Iflue joyned, nor the vouch-
er, nor the Garnithment, &pr. fhall not be revived
without a fpecial Writ reciting all the fpecial Proceed-
ing; 5 H. 9.40. 4.9 H.6. 41.4.13 E. 4. 1.a.b.1 E: 5. z.c:l.
An
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And it appears by the Book of Entr. tit. Reattacisi. 499. that
ififfue be joyn’d, and the Jury return’d, and day givenfortrial,
before which day the K. dies, yet by fpecial Refummons all
fhall be revived, for the Jury was return’'d of Record, and the
record thereof was made full and perfe®; and therewith a:
grees1 Ma. (2) 118. Dyer. Vide 21 E. 3. 44. contrary in the (4) Dyes 113,
cafeofaid prayer, for there the Jury is not revived asit is there pl. 78.
held : buta Venire facias de novo fhall be awarded. And it is
to be known, that the (7) Def. fhallnever have a refummons or (4) Co. Lit,
attachm. becaufe he had not nor can have fummions or attach- 136 b
ment ; and therefore at the Com. Law, if a verdiét had pafs’d
for the Def.and before the day in bank the King died, in that
cafe the plea is difcontinued, and theDef. might by Certiorari
remove the record, and altho’ the parties fhall never plead any
lea, yet the Def. ought to fue forth a /o7’ fac’ and tEcreu on
ﬁave Judgm. but without a f¢7’ fz. he fhallnothaveJudgm. be-
caufe the parties have no day in court, and the /27’ fgc’ hall re-
vive the record, and giveday to the parties, againt the opini=
onof Litr. 1o E. 4.13. b.altho’he faith that it was fo adjudg-
ed, that the Defen. in fuch cafe thould prefently have Judgm.
But at the Com. Law by the demife of the K. the plea was dif-
continued, and the procefs which was awarded ans not return-
ed before theK.death,was loft : For by thewrit of the predecef.
nothing can be executed in the time of the newK. unlefs it be ,
in fpecial cafes: For by the demife of the K. not only the (¢) g"K“gl‘:‘" 176.
%uﬁ:ices ofthe one bench, and the other, and the Barons of the 3. N, 'é_’,’_'c',g_
xcheq. but the Sheriffs alfo,and Efcheators,and all Commif- 1 And: 4. 45.
fions of Oy. and Term. Gaol-delivery, and Juftices of Peace are ?g;‘l'fr‘f_f : 916-2~
determined by the death of the Predecefl. who made em.And ; g, ;er ros.
for theremedy thereof was the Stat, of 1 E4.6.(4) ¢. 7. made, 1 E.5. 1.
which provides, that by the demife of theK. any attion, fuit, ¢ F‘ 4 44
bill, or plaint, zhas fball depend between parry and party, in (4 1 sind. o4,
any of the K's Courts, and other Courts of record, fball not s5.
any wife be difcontinued, or pur withous day, bur thas the Ero-Jac: 14.
procefs, pleas, demurrers, and cintinuances fball fandgood and 23 1iey 1gs.
effeltual,and be profecured and fued forth in fuch manner and Co. Lic. 325, 2.
Jorm, andin the fume eftate,condition, and order,as if thefume X<l 1.
K. had lived. So that now, ifany judicial writ or Erocefs ifany U B
court of record wereawarded in the time of the Predecef{or, it
may now be executed in the time ofthe Succefll 1 E/ Dy.1575.
accord. Butyet that aé hath not provided remedy for all the
mifchiefs. For 1. If the original be not (¢) returned beforc the (¢)Dy.65.plz,
’s death, it is loft ; for the wordsare depending in any court : | And- 44, 45.
But in an appeal of death,if the writ be delivered to the Sheriff ', 47: b,
within the year, and before the return thercof; or that the 2 Sid. o..
Sheriff hath done any thing, the K. dies, and the year ex- gr_o. El 677.
pires before the Day of the return, in that Cafe the Com- “*°- 13 1
mon Law gives remedy to the Plaintiff, f¢il. a Certiorari to
the Sheriﬂg returnable in the Kéng's Bench 5 and thefeupﬁﬂ
’ 2 ‘ the
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the Plaintiff fhall have a Re-attachm. altho’ it comes not in
by the retumn of the Sheriff, but by Certior’ and the reafon is,
for the neceflity of the matter, for otherwife the Pl.who law-
fully brought his Writ within the Year, withoutany fault in
him, would lofe his appeal, the year being now paft. And
therefore forafmuch as by the a&oflaw the writ isdifcontinu-
ed, the law will give 2 meansto reviveit, to the end the party
fhall not be wiﬂg\’out remedy. So if a man brings a Formedon
againft a Pernor of the profits within the year after the title
accrued, if before the return of the Writ, &c. the K. dies,
the writ fhall be remov’d into the Com.Pleas by Cerzior’ and
thereupon he fhall have refummonsfor the mifchief, as it is
(6)Dy.165.51 held in 10 E. 4. 13. 5.8 14. 2. 2. By the demife of the K. all
i S PH Offices of (4) Sheriffs are determin'd ; and therefore till new
(6) Co. 72.b. Patents of their offices nothing can be done. But in (&) Lozd.
and other places, where there are Sheriffs of inheritance by
Charter, there they may execute any procefs,or judicial writ
(636 Conrh awarded inthe time of the Predecefl’ 3.In the county court,
Gl a6, and the like Courts which are not Courts of (¢) Record it re-
mains as it was at the Com. Law ; for thewords of theattare
(in any of the K's Courts, or other Courts of record.) Alfo the
Stat. extends only to A&tions, Suits, &c. between Party and
(4)CroCar.10. Party 5 and therefore it fhallnot extend to cafes where the (4)
K. is party; and therewith agrees Stamf. ¢8. b.  And there-
fore it is necefl. to know what the Com. Law isin fuch cafes.
(e) Mow 748 If (¢) an Inform. of Intrufion, or other Inform, be preferred,
g:-'g'(;:fﬂ:'{x either meerly for the K. or tam pro Dont’ Rege quam pro
Pott. pl.3.  Jeipfo, and the Def. pleads to iffue, or 2 demurrer be joyned,
Harte 82. and afrerwards the K. dics, all is abated andloft, but only the
Cawly fo. Inform. and that fhall {tand : for the entry in the Excheq.is
(fhewing the continuance and death of the K. H. 8.) ger ¢4’
loquela remanfit finedie,$8 Done’ Edw. ipfum nuper regem in
regimine bujus regni fucceffit, ac regimen ejufd’ regui fuper f&
e ffuintfir, fuper guo concordar’ qd’ pred Defend’ artachictur
de novo ad refpond’ diflo Dom” Regi nunc, and thereupon an
Attachm. is awarded, on the return of which the DeE fhall
appear and plead de 70v0 3 for alth©’ it is true, that the K.z |
genere doth not die (for there is no * inrerregnum) yet inhos
individuo, H. the K. and E4. the K.&5¢. dies. And that ap-
pears by record, Hill. an’ 6 E4. 6. Rot. 50. an Inform.of In-
trufion was preferred againtt . Schrymyfal Efgs for intruding
into the Manor of Offeley, in the County of Staff. The like
Record Mich’ anno 6. Fd. 6. Rot. 15. an Information pre-
ferred by the King's Attorney, for the King only,
againlt Michae! Hzrecourt on the Statute of Main-
tenance, Hill. s FEd. 6. Rot. 23 In the Exchequer in
an Information on the Stat. 32 H. 8. for buying of Ti-
tles, ram pro Domino Rege quanz_profeipf, and after I
fue joyned the King died, the Defendant appeared }C:n
. the

*7Co. 2.3,
Calvin'y Cafes
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the Attachment, and pleaded de novo. Simile per idem Re-

cord’ Rot. 24. Simile per idem Record” Rot, 54. Simile Mic.

1 & 2. Phil.& Mar. in the Excheq. Rot. 131. in an Infor-

mation of Intrufion againft Rich. Alford, who appeared and

pleaded a fpecial Plea; on which there was a demurrer in

Law, and the demurrer entred ; and afterwards Q. Mary di-

ed, and upon that a Swhpena iffucd to appear de movo, re-

turnable Hill 1 El which is in ligula brevium jbidem 5 and
thercupon the Def. pleaded another fpecial Plea, on which
‘Iffue was taken. And note, to fuch effe&t as the Precedents

are in the Excheq. o they are alfo in the K's Bench asto’ .

all manner of Informations. The like Paf. 5 Ed. 6. Roz, 38.

where in a popular ‘Aétion the K. died after demurrer on the
Evidence, and before Judgm. and the Def. pleaded 4e zovo,

Upon which Records the Law appears to be, thatin allthe

faid Cafes the K. being meerly Party, or when the Inform.,

is tam pro Dom’ Rege quam pro feipfo, when the K. dies be-

fore Judgm. all the Proceeding on the Inform. is utterly aba-

ted and loft, guia Rex Menric, &c. fuit pars qui mortuus eft.

But the Inform. or Indi¢t, which is recorded forthe K. fhall cro, ac. 14.
{tand, and the {aid Def. fhall be driven to anfwer it de nowo,

and nothing thall ffand but the Inform. for that is a Record,

and cannot abate, And the Law hath great reafon in it for

on many penal Statutes the Suitisto be commenced within

a certain Time, and therefore if the Inform. or Indiétment

fhould not continue in force after the K’s Death, by the K’s.

Death, which is the a& of God, the Offence would be un- Cro.Jac. 14,
punifhed. But if the K. brings an originalWrit,as Quar’ fimp’ Do+ Pl 3.
&c. there by the K’s Death the Writ fhall abate, becaufe the

K. for whom Judgm. fhould be given, is dead, and after the

Death of the K. w%‘:o is Party, no Procefs can be awarded on

the Original, as it may be on an Inform. or Indict. ¥7d. Mic.

3 & 4 EL 206. vid. 4 Ed. 4. 43. €5 44 Br.Offces 25. If one Dy. 206, pl. 8
be indiéted in the Time of one K. apd pleads to 1ffue, and
afterwards the XK. dies, he fhall plead de 7ovo, as you may

fee in the Cafe of Fdw. Smith, who pleaded to Iffue on an
Indi&ment of Felony in Midd. in 3 &5 4 Phil. & Mar. in

the King’s Bench, and after the Death of Q. Mary re-

pleaded in 3 ¢S 4 EL and was acquitted. So Clement Pal-

mer being arraigned in the Kings Bench on a Nonfuit in Cro. Jac. pp
an Appeal, at the Suit of the Queen, 7. 4 & 5 Phil, &

Mar. and pleaded to Iffue, Queen Mary died, and Mick,

185 2 EI he repleaded. Vide Pafeh. 1 Ed.s5. Traverfe

of an Office in Chancery, and the Record fent into the

K’s Bench, and afterwards the King died. And by the

2id Stat. of 1 E4. 6. it is enaled, That in all Cafes, where

any Perfon or Perfons beretofore bave been, or bereafrer

Jball be found guilty of any manmer of Ttreafon, Murder, Man-
‘ I3 Slaughrer,
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Slaughter, Rape, or other Felony whatfoever, for the which
Fudgment of Death [ball, or may enfue, and fball be re-
pried to Prifon withour Fudgment, &c, That the Fuftices
of Gaol-delivery fpall bave full Power and Authority to give
Sudgment of Death againft fuck ?erﬂbn Jo found guilty, and
vepried, €&c. Before that A& at the Common Law, ifa
Man had been indifted and conviéted by Verdi&t or Confef-
fion before any Commiffioners, and before Judgment the
King died, in that Cafe no ]ud%ment could have been gi-
ven ; for the King, for whom t e(]udgmem fhould be gi-
ven, is dead 5 and the Authority of the Judges who fhould
give Judgment is determined : And this Aét doth remedy
thofe fpecial Cafes. But all the King’s Suits by original,
Bill, Information, or Indiftment, for any other Offence, da
remain at the Common Law, o '

Mich,
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Mich. 2 Jacobi.
The Cafe of a Fine levied hy the Kz';zg Tenant

in Tail, &c.

THE King was informed,That divers Manors and Lands
were intailed to Gilbert de Clare Earl of Gloncefter, and
the King who now is, is Heir of the Body of the faid Gil-
Der: inheritable to the faid Land ; fome of which Marors,
the King and others his Progenitors,for good Confideration,
had granted to divers Subjeéts ; all which Grants (as was
pretended) were in refpe& of the faid ancient Eftate-Tail
utterly void. The King that now is, of Grace and good
Will to his Subjes, and for their quiet and repofe, requi-
red Popham Chief Juftice, and Coke Attorney General, to
confider how by Law he might eftablifh the Eftate of the
faid Patentees and others claiming under them, againft the
faid Eftate-Tail. Whereupon, they feverally in the Vaca-
tion-Time did confider on that Point ; and afterwards on
Conference they agreed in one, That the King being Te-
nant in Tail, by a Gift made to fome of his Anceftors being
Subje&ts (as the Queftion is moved) might by Fine levied
on a Grant and Render bar the Eftate-Tail, and that for
divers Reafons. 1. For as much as the King is bound (2) () Ant. 21. 2.
by the Stat. de donis conditionalibus, as it is adjudged in 1 Co. 44. b.
Lord Barkiey’s Cafe, Plow. Com. 240. By which A& the 4862' b
King is reftrained from Alienation ; for it is enatted by the }; Co. 72 a.
faid A&, guod finis ipfo jure fit nullus 5 Realon requires, 1 Rol Rep.is3.
that the King fhall take Benefit of the A&s of 4 (5, H. 5. f":‘”:‘ Nt b
& 32 (¢) H. 8. which enables Tenant in Tail to bar his If- q_ig_' b. 251. bs
es: For it is agreed inall our Books, that the King fhall 252.a.
take Benefit of any A&, altho’ he be not named, 12 (4) H. g%:d':.' 7-
7. 21. 4. 35 (¢) H. 6. 60. the Lord Barkiey’s Cale, Plow. (3. 1 s.
Com. 240. And it would be hard, that the King being 1f cap. 35. )
fue in Tail of a Gift made to a Subjeét, fhould be in worfe ' él‘ﬁ‘;p‘?‘f’
Condition than if he hadnot been King. 2.There is a great () 1Co.63.b.
Difference when the K, claims in refpect of his natural Ca- 1Rol.Repayr.
acity, as Heir of the Body, per formam doisi, as Heir of the (1? 7’ Rol. Rep.
%ddy of a Subjeét; for there he fhall be bound bfy an "
A& of Parliament (and that was the principal Reafon of the
Judgment in the Lord .‘Bmikley’s Cafe, where the Gift
14 S was
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was to King H. 7. and to the Heirs of his Body) and when
the King claims a Thing in refpeét of his Royal and Poli-
tick Capacity, therg a general A& fhall not bind him, un-
lefs he be exprefly named, unlefs it be in fpecial Cafes,
3. In the Cale at Bar, the Bar which the Stat. de donis
conditionalibus doth work, is againft the Iffues in Tail ;
for the Tenant in Tail himfelf, without any help of the A&
might bar himfelf (and fo might the King alf?) by fpecial
Grant,)” Then the Iffues in Tail at the Time of the Fine

-levied by the King are but Subjets, who are bound by the

{#)Plow.248.b:

¥4 H, 7. ¢ 24,

{6) 10 Coygo.a.
352 H. 8 ¢ 36,

faid Aé&s, and_the Eftate-Tail barred by the Fine and Pro-
clamations. And note, That the A& of 32 H. 8. doth re-
cite, that (for avoiding of all Strifes and Controverfies)
which general word (4//) includes alfo the Cafe of the King.
'And it was obferved that the Stat. de Donis, &¢. which
binds the K. faith, quod Dominus Rex (4) perpendend’ 94’
neceffarinm eft in cafibus predillis ponere remedium, fig-
tuit, quod voluntas donatoris, 8c. And the Stat. of 4 * H, v.
which gives Power to dock the Eftate-Tail, faith, T%e K.
confidereth that Fines ought to be of gremeft Strength ro a-
woid Strifes and Debates, and to e a final End and Con-
cluffon : It is enafied that after the Fine engrofled and Pro-
claimed, &c, the fune Fine fhall conclude Privies, &,
Within which Words the Kings Iflues are included. Alfo
the Stat. of 32 (0) H.8, Enalts, That all Fines levied of a-

6. 7y Lands intailed to rhe Perfor fo levying the fame Fine,

or to any of bis Anceflors, &c. And Gilbert de Clare was in
Propriety of Speech the King’s Anceftor, and fo within the
exprefs Letter of the A&t But itfeemed to them, that after
the Render made it was neceflary to haye Letters Patents,
to grant to the Conufee by exprefs Words, that he may en-
ter into the Land ; for otherwife theFine beingExecutory on
a Grant and Render, it may be doubted if the Conufee,

without any fuch grant can enter on the King, And after-

wards, AMick, 5 Facobi, after the Death of Popham, this
Opinion on Confideration and Conference had with Flem-
fng and Coke, Chief Juftices, and” Zunffeld, Chief Baron,
was affirmed for good Law for the Reafons and Caufes be-
fore given. And divers Fines have been leyied by the
King according to that Refolytion, S

Mich,
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Mich. 2 Jacobi,

Nevit's Cafe

TN this Term, this Cafe by the Command of the K. was
propounded to all the Judges. 4nmo 21 R. 2. Ralph Ne-
wil, Lord of Raby, was by Letters Patents under the Great
. Seal created Earl of Weftmorland, to him, and the heirs
males of his body ; which Ralph, by Margares Staffordhis
firft Wife had 1flue, Ralph Earl of Weftmorland, to whom
Charles late Earl of Weftmorland was lineal Heir Male of
the Body of the faid Raiph the firft Donee; and the faid
Ralph thefirft Donee, by #oan,Daughter of Zokbs of Gaunt,
Dyke of Lancafter, had 1flue, George Lord Latimer (for
all his elder Brothers were dead without Iflue Male) from

whom is lineally defcended Edward Nevil, who now is the
neareft Iffue Male to the faid Donee; and afterwards:

Charles Earl of Weftmorland was attainted by Outlawr
and by Parliament of High Treafon, and died ‘without Ii-
fue Male ; and now the faid Edward Nevil claimed to be
Earl of Weftmorlapd. And in this Cafe three Queftions
were moved to all the Judges of England. 1. If the faid
Limitation of the faid Dignity to the faid Ra/ph and the
Heirs Males of his Body be within the Stat. de donis con-
ditionalibus, or a Fee-fimple conditional at the Com. Law.
2. Admitting .that it was an Effate-tail within the faid
Stat. if by the Attainder of Treafon the Eflate-tail was
forfeited by a Condition in Law racize annexed to the State
of the Dignity, 3. If the Efftate of the Dignity was for-
feited by the A& of 26 H.8. cap. 13. Or that the faid Eds
ward Nevil as Heir Male of the Body of the firt Donee
ought to be Earl of Weftmoriand. And thefe Points were
argued and debated at Serjeants In(p in Fleerftreer by the
King’s Attorney, and by the Counfel of the faid Edward
Nevil, And as to the firft it was objefted, That the
faid Dignity was not within the Statute de donis,
§c. for divers Caufes. 1. Becaule it was a great Dig-
pity derived from the King, as the Fountain of all
‘ Dignity,

Weftr. cap. 1.
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dignity, and therefore it is not within the faid A&, which

fpeaks only de tenement \que multotiens dantur fubconditione,

viz. cum aliquis terr’ fuam dat alicui viro, &¢. Sothisdignity

can’t be included within this word Zenements or Land. 2. The

Stat. faith inomnibus predit cafibus poft prolem fuféitat. hus

jufin’ feoffari habuer. poteftat. alienandi,€5c. But thisdignity-

was adherent to the blood of the donee, and could not be ali-

ened or granted, neither afternor before iffue 5 and therefore

fuch cafes of dignities were outof the mifchief, the words and

the intent of the makers of the A&t dedonis,é5c. And the O-

inion in Manxel's cafe in Pl Com. the Grant of a Thing

(#)Co.Lit.20.2. which doth notconcern land or tenements, nor (#) exercifable

t4) CoLit.19.a in Jands or tenements, as an (#) annuity which is perfonal,is not

202, 1RL837. ki hin the Stat. de donis, €9¢. And it was faid this dignity was

perfonal, and annexed to the blood of the donee, and by confe-

uence could not be intailed withinthefaid A& But it was

refolved by all the Judges of E#gl, That a Name of (¢) Dig-

(<) 1 Rol. 837, piey might be intailed within the faid A&: Forin thecafe at

fﬁg' 12C081. 1o rit doth concern land, for he was made by the faid letters pa-

so.Lit.zo0.a. . . ,

tents Earl of Weftmorl. who by the com. law is the great con-

fervator of the peace, and fheriffs are called Vicecom’ becaule

in ancient times they were s deputies to Earls tho’ now it is

changed. And therefore fuch office of dignity of any place doth

(d) 1Rol.838.  (oncern land, and therefore may be intailed within the faid

Stat. as it is {aid inPLComs. in Manxel’s cafe. The office of ftew-.

(¢) Co.Lit20.2. ard,(d)receiver,or bailiffof fuch amanor may be intailed with-~

5 E'C‘r‘ 3.2 inthefaidStat. becaufe itis exercifable within lands,5 F.4. The

g?) ;{’;,‘g‘;;;g’;“ office of (¢) Marfh. of Engl.was intailed, 1 H..28. b. Aneftate-

ColLitzoa  tailmay be of a forefterfhip,18 E.3.27.The office of Serjeancy

or. cuftody of the (g) church of Nickol’ was intailed. 32.H.6.28.

The Earidom of Shrewsb.was intailed to 2.7 alboz Kt. and the

heirs males of his body. And 1 havefeen a Parliam.Writ in sz,

27 H.6. by which Bromfter was fummoned to Parliam. by the

name of Ld.(b)Vefey,with Limitat. in the writ to himand the
heirs males of his body.And itis to be known,that as in ancient -

time the fenators of Rome were elefted a4 cenfis of their reve-

nues,fohere in ancient times in conferring of nobility, refpeét

(i) 9Co.124.b, Was had to theirrevenues, by which their dignity and nobility

CuLit6sa.  mightbefupported and maintained. And therefore aKt.ought

F.N.B.82.c. . tohave ()20L land per a2 aBaron,13Kts fees and a quarter,

an Earl 20Knights fees (for there was not any Duke in Ergl.

from the time of the conqueft until 11.7.3. and the D. of

‘ Cornw.wasthe firft D. after theconqueftin Engl) Andthat

(¢) 9Co.124.b. appears by the Stat. of Mag. Charra, c. 2. For always the 4th

zRol.s15,5:6. pattof fuch revenue,which isrequifite by the law to the digni-

$0. Lit- &9. b. ty fhall be paid to the K. for (k) arelief; asthe relief of a Kt.

35 is 5 . which is the 4th partof 20/ which isa Kt’s revenue 3

and the relief of 2 Baron is 100 Marks, which is the 4th part

of his revenue, viz, 400 Marks, and includes thirteen

Knights

(5)Co.Lit.20.a.
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Kts. fees and 2 quarter ;5 and the relief of an Earl is100l
which is the 4th part of 400/ which is the revenue of an Earl.
And it appears by the records of the Excheq. that the re-
lief of 2 Duke fhall amount to () zoo /. and by confequence () 9Co.124.b.
his revenue ought to be 8co L per ann. and that is the rea- .
fon in our books, that every one of the Nobility is prefumed
in law to have () fufficient freehold 44 fuftinend’ nomen & g5?16 EZ s2.b
onus. Vide 3H.6.48. 11H.4.15. 14H.6.2. See the Countefs of Bob. 60
Ruzl. cafe in the 6th part of my Rep. Vide Cambd. f. 107. Moor 767,
Necdum hereditaria jg&it bec dignitas (. Comitis) verum
cum Gultelm® Novmanus, jam viltor, fummane revuns in 7:05
yegno adminiftraret, comites creati funs feudales, heredivariz
&5 parrimoniales, ut in antiquis cartis videre eft, de tertio de-
wario comitar’, i. qui de placitis proven’ ineod’ comitary. And
every Baron and other of Nobility is always created of fome

lace 5 and now to what Value the faid old rents in the time
of H. 3. & E. 1. at this day do amount to, every one knows.
And fo it was clearly refolved, that the dignity in the cafe in
Queft. was within the Stat. dedonis conditional’s and with this
Refolut. agree divers precedents, and the experience and pra-
&ice always ufed ; for the Earldom of Northumb. was intailed
by Q. Mary to 7. Percy, and the heirs males of his body s
and for default of fuch iffue that H. his Br. thould be Earl, to
him and the heirs males of his body: And in fuch cafe by
the attainder of 7. of trealon, H. was after his death Earl of
Northunzb. by force of his Rem’r, and his iffue enjoy it at
this day. So 4. Tudley was by Q.El. created Earl of Waraw.
to him and the heirs males of his body, and for default of fuch
iflue, that R. his brother fhould be Earl, to him and the heirs
males of his body: And R. wascreated Earl of Z. in tail,with
fuch Limitat. to his brother /4. and many other precedents
are to the fame effeét. Asto the2d point it was reiIcJ)lvcd, that
altho’ this dignity be within the Stat. de donis conditional’,
yet by theattainder of (¢) treafon if the Stat. of 26 H.8.had not Tk
been made, this dignity had beenforfeited by force of a Con- S‘,)of,e:’ 76 1
dit. in law zacize annexed to the eftate of the dignity: For Lane 46.
thofe who are Earls have an office of great truft and confi- Godb.325.
dence, and arecreated to 2 purpofes ; (4) 1. Adconfulend regi i?:,{'i: E)g;;
temp’ pacis. 2. Ad defendend’ vegem €5 patr’ temp’ belli : And Warranto 34.
therefore Antiquity hath given them > enfigns to refemble (4) 12 Co. 55,
thefe 2 duties ; for 1l their head is adorned. with a cap of ho-
nour and coronet, and their body with a robe in refemblance
of counfel. 2. They are girt with a {word, in refemblance
that they fhounld be faithful and loyal to defend their Prince -
and Country. And of both thefe Bratton fpeaks, lib. 1. 6.8.
( e),Co'mz'tesz viz. five a comitar’ five a ficietar nomen funzp- () 5C
Jer’s qui eriam dici poffunt canfules a confiulendo reges enine L0492,
zales [fibi affociant, 4d confulendum . regend' opulum
Deny grainaures eos in.wagna banore & poveftate, & nomine,

‘ " quando
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quando accingunt gladiis, i. vingisgladior’. By which appear

‘thefe 2 ends, counfeland defence. Then when fuch perfon

‘againft the duty and end of his dignity, takes not only counfel,
but arms alfo againft the K. to deftroy him, and therefore is

" atrainted bydue courfe of law,by that he hath forfeit. hisdig-

{#) 2 Rol. 155,

2RolRep.341,
Lane 46.
Godb. 303.
4otk 356,

Co. Lit. 19. 3.

nity by a Condit. zacite annexed to the eftate of the digpity 5
in the fame manner, as if Ten’t in tail of an () office of truft
mifufe it, or ufe it not, thefe are forfeitures of fuch offices for
ever by force of a Condit. in law zacite annexed to their e- .
flates, as itisheld in11 F.4.1. 20£.4.5,6. 391"1.6.32. 22 Aff34.
8H.4.18. 2 H..11. 14H.7.1. ‘.Pl.Com.g70.Nefuzl’s‘Cafe.As to the
3d point it was refolved by all the Juft. if that it had notbeen
for?cited by the com. law, that by the Stat. of 26H.8.c.13. the
{2id Charles had forfeited the dignity. For the words of the
A& are, fball lofe and forfeit o the King's Highnefs, bis beirs
and fucceffors, all fuch lands, tencements and hereditaments,
aohich any fuch offender fball bave of any eftate oﬁInl{erm in
aufe or poffeffion, by any right, title or means : And thisdigni-
ty wasan hereditament, and thereinthe faid Charles had an e-
fiate of Inherit. And where the Stat. faith (7 ufe or ?qﬂ"jﬂf)
that was to exprefs, that all manner of inheritances {hould be
forfeited for treafon, and in their judgments all ipheritances
were either in ufe or in poffefiion, (for that A¢t doth not ex-
tend to rights or titles) and it was neceffary toadd this word
Ufz, for by the com. law an ufe, which was but a truft and
confidence, was not forfeited by attainder of treafon. And when
an ufe was exprefled, then theAddit. of Poflefl” wasneceffary
forotherwife nothing but ufes would be giventothe K. And
therefore it was refolved, that an annuity of inheritance thall
beforfeited by force of thisA& by Attaind. of treafon,for'thatis
an hereditament ; and that was the 1t generalAé by which an
eftate-tail was forfcited to the K. for treafon. At the com. law
before the Stat, de donis conditionalib’, if lands had been given
to one and the heirs males of his body, inthat cafe as well the
donor as the donee had a poflibility,the donor of areverter, if
the donee died without iflue male, and the donee to have
power toalien, if he had iffue male.For if thedonee had iflue
a fon, now to fome intent the Condit. was perform’d, for poft
prolem fufcitaram, he had poreftatem alienandi 5 and the rea-
fon thereof was, becaufe he having a fee-fimple, and having if-
{ue, his iffue could; notavoid the alienation, becaufe he c¢laim-
ed fee-fimple, whereof his Father might bar him. And al-
tho’ the Donee and his Iffue alfo after fuch Alienation died’
without Iflue, yet the Donor, who had but a Poffibility
ot Condition in Law, and no Reverfion or Eftate in
him, could not recover the Land againft the Alieneg;

~for by the having of Iffue the Condition was perform-

ed-as to this Intent, (il to make an Alienation.  But
in. the fame Cale at the Common Law, if the Doneclﬁ_ad
' ue
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iffue 2 fon and died, yet the fon had not an abfolute fee-fimple
inhim,but only the fame power which hisfather had, fz. to ali-
en 5 and if fuch iffue died without iffue, and without any Alie-
nat. made, the land fhould revert to the doner, as Brian held,

12 E.4.3. & 18 F.3.46. by Hufe. Fora collater. heir who isnot
heir of thebodyof the donee isnot withinthe form of the gift, ! Rol- 841-
theLimitat. being to theheirs malesof the body of the donee,

which Limitat. of heirs males of the body, dothexclude all co-

lateral heirs to inherit: But the policy of the law was, to give
power after iffue to alien for 2 caufes; one that the e-

ate of a Purchaf. fhould not be avoided by a remote poflibi-

lity, f2.if the donee and his iffue alfo fhould die without iffue :

2.If he having a fee-fimple fhouldnot have power after iffue

to alien, it would be in a manner a perpetuity. and a reftraint

of Aliénat. for ever, which thecom. law for many caufes will

not fuffer, and in 4 H.3.Formedon 64.it is adjudged,that where

larids were given in frank-marriage, and the donees had iffue

and died, and afterwards the iffue died without iffue ; that his

collateral heir fhould notinherit 5 for the donor recovered the

land in a Formed.in theReverter; andin the faid cafe if the

donee had iffue 2 fons, and died, and the elder fon had iffue a

Daught. anddied without iffue male, the young. fon fhould in-

herit a fee-fimple, per form’ doni at the com.law : So iflands

were givento one, and tohis heirs femalesof his Body, andhe

had iffue afon and a daughter, and died, the daughter thould

inheritan effate in fee-fimple per forn?’ doni. And mark well

the Stat. de donis, &c. doth not create an eftate-tail,but of fuch

cftateaswas fee-fimple conditional, and defcendable in fuch

form at the com. law, asnow by the Stat. the land fhall de.

fcend ;5 and the only mifchief was, that the donee after iffue

had power to alienin difinherifon of his iffues, and bar of the

Revn: Butit dothnotappear by the faid A&, that altho’ the

donee had iflue, yet he had not an abfolute fee, fo that the

collateral heir of the iffue thould inherit ; for the words of the

A& are, Ez preterea cum deficiente exitu de hujufin’ feoffatis,

tenement’ fic darum ad donator’ vel ad ejus hered’ reverti de-

buit per form’ in carta de dono hujufin’ expre(fam, licet exi-

tus, fi quisfuerit, obiiffes, per fattum tamen & feoffamentum,

&c. excluft fuerunt buczf{g; de reverfione, €¢. by which it ap-
- pears, thatif the heir inTail dieswithout iffue,and without a-
nyAlienat. made,that theland fhall revert,and by confequence
fhallnot defcend to thecollater. heir 30 E.1. Formed.6s5.1f the .
donee in tail aliened before the Stat.andafterwards had iffye, € Lit.19.2.
and then the iflue died without iffue, the land fhould revert:
For he had not power to alien at the time of the Alienat. but
fuch Alienat. fhould bar the iffue,as itis adjudged in 19 E. 2.
Formed. 61. becaufe he claimed fee-fimple. N. Z. Thefe )
Rules yet hold place incafe of 2 grant ofan annuity to one and Co. Lit. Ve a
the heirs males of his body, and all otherInherit, which arenot 2> *RoL837.
within the Stat. de donis conditional’, Hill,

Co.Lit.1g.a,
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Hill. 2 Jacobi.

Penal Statutes.

Dav, 69: b, THIS Term upon Letters direfted to the Judges to have
Hard. 48 their Refolution concemir:f the Validity of a Graiit
;ln’ﬁff836;87 made by Queen Elizabeth, under the Great Seal, of the
87" Penalty and Benefit of a penal Statute, with Power to dif+

enfe with the faid Statute, and to make a Warrant to the

Tord Chancellor, or Keeper of the Great Seal, to make as

many Difpenfations, and to whom he pleafed ; and on

great Confideration and Deliberation by all the Judges

of England, it was refolved, that the faid Grant was ut-

terly againft Law. And in this Cafe thefe Points were re-

folved, That when a Stat. is made by Parliament for the

Good of the Commonwealth, the King cannot give the

Penslty, Benefit and Difpenfation of fuch A& to any Sub-

jet; or give Power to any Subject to difpenfe with it, and

to make a Warrant to the Great Seal for Licences in fuch

Cafe to be made: For when a Stat. is made pro bono pub-

lico, and the King (as the Head of the Commonwealth,

and the Pountain of Juftice and Mercy) is by the whole

Realm trufted with it, this Confidence and Truft is fo in-
feparablyrjoined and annexed to the Royal Perfon of the

King in fo high a Point of Sovereignty, that he cannot

transfer it to the Difpofition or Power of any private Per-

fon, or to any private Ufe; for it was committed to the

King by all his Subjeés for the Good of the Common-

wealth, And if he may %_rant the Penalty of one A&, he

may grant the Penslty ot two, and fo in infinitun. And

fuch Grant of any penal law was never feen inour Books, nor

before this Age was any fuch Grant ever made but it is

true, that thel. may (upon fome Caufe moving him in Re-

fpcét of Time, Place, or Perfon, &¢.) make a.Nor obfiasnre
10
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to difpenfe with any particular perfon that he in-
cur t}ﬁfPenalty of the Stat! andpthere:with agreilz:xl}‘ %Tu;:;. 3l 15+
But the King cannot cormimit the Sword of his Juftice, or the
Oil of his Mercy concérning any senal Stat. to any Subject,
avis aforefaid. It was alfo refolved, That the Penalty of an
A& of Parliament cannot be levied by any Grant of the K. Cr- Arg- 109
but only according to the Eurport and purview of the A&t
for the A which gives the penalty ought to.be followed
only in the profecution and levying thereof 5 and great in-
conveniencies would thereon follow, if penal Laws fhould
be transferred to Subjeds, 1. Juftice thereby would be fcan- 2 Inft. 48.
dalized ; for when fuch forfeitures are granted, or promifed
to be granted-before they are recovered, it is the caufe of o
more yiolent and undue Proceeding. 2. When it is publickly
known that the forfeiture and enalty of the A& is granted, 5 1z, 229,
it is a great Caufe that the A& it falf is not executed ; for
the Judge and Jurors, and every other js thereby difcoura-
ged. 3.1t will thereupon follow, That no Penalty will by a-
ny A& of Parliament be given to the K. but imited to %ch
Ufes with which the K. cannot difpenfe, And hereupon di-
vers who had fued to have the Benefit of certain penal laws,
were upon this Refolution denied. And the Certificate ofall
the Judges of Exgland concerning fuch Grants of penal laws,
and Statutes was in thefe words. May iz Pleafe your Loy dfbips,
we have (as we are required by your honourap. letters of the
21 of O&laft)conferred and confidered amongft ourfelves (cail-
ing to us bis Majefty’s Counfel learned) of fuch matiers as were
therebyreferred unto us, and have thereupon with one corfent
refolved for law and conveniency as followerh. 1 R, That the
Profecut. and Execut. of any penal Stat. cannos be granted
20 any, for thas the AL being made by the 2policy and wifidom
of the Parliam. for the general good of the whole realm, and
of truft committed to the K. as to the head of Fuftice and of
the weal publick, the fume cannot by law be transferred over
to any Subjel ; neither can any penal Star. be Profecuted or
executed by his Majefty’s Grant, in other manner or order of
proceeding, than by the AE it feif is provided and preferibed :
Neither do we findany fuchGrants to any informer ages: And
of late yers, upon doubt conceived, that penal laws might be
Jought to be granted over, fime Parliaments have forborn to
&ive forfeirures to the Crown, and have difpofed thereof to the
Relief of the Poor, and other charitable Ules, awhich
cannot be gramted or employed otherwife. We are al- Cr.Arg. 105
Jo of Opinion, That it is inconveniemt, That the For-
Jeitures upon penal Laws, or others of like Nature, [bould
be granted to any, before rhe fume be recovered or vefted in
bis Majefly by due andlawful proceeding ; for that inour ex-
I Perience
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perience it maketh the more violent and undue Procecd:
ing againft the Subjelt; to the Scandal of Fuftice, and
the Offence of many. But if by the Indufiry or Dili-
gence of any, there accrueth any Benefic to bis Majefty,
afser the Recovery, fuch have been vewarded out of the
Jame ar the King's good Pleafure, Sc. Dared 8 Novembr.

1604. And to this Letter all the Judges of England fet
their Hands. : '

Mich.



Part VIL

Mich. 5 Jacobi.

LitriNgsToNs Cafe.

Ok Duncomb brought an Altion of Debt againft 770,
J Lilling fton, (which began in the Common Pleas, Pafe.
4. Facobi, rot. yo4.) for 195l and declared, That one
Fanftin Dixwell, end Mary his Wife, and the faid Tho.
Lilling ftonn, and Mary hisWife, were feifed of the Re&ory of
Lilling fton in the County of Bedford in Fee, and Mi. 31 Fl
thereof levied a Fine to Papworth and Chambers, and the
Heirs of Papworth, who granted and rendred a Rent-charge
of 30 /. out of the faid Reétory to the faid Fanftin for his
Life, to begin after the Death ot Mary his Wife, the Rent
yearly to be paid at the Feafts of St. Afichael the Archan-
gel, and the Annunciation: Provifo femper, quod preditt
Conceffio predift annualis redditus 30l non aligualit’ fé
extendat ad onevand perfornas difF Papworth & Chambers

[ed tantummodo ad onerand’ ditt’ Reltoriam tora vita ipfins

Fauftini 5 and rendred the faid Relory to Fayftin and
Mary during the Life of Mary, the Remainder to Thomas
Lillingfton and Mary his Wife in Tail, the Remainder to
the Right Heirs of Lilling ftom. 2 Oob. 33 Eliz. the faid
Fouftin before Sir Chrift. Wray, Chief Juftice, acknowledg-
ed a Recognifance of sno/. in the Nature of a Statute Sta-
ple, according to the Statute of 23 H. 8. to Duncoml now
Plantiff: 20 Aug. 39 Eliz. Mary the Wife of Fauftin died,
after whofe Death Lilling (ton and Mary his Wife' entred
into the faid Reory, and were thereof feifed in Tail, the
Remainder in Fee to Lillingfton. 'The faid Fauftin 15 A-
prilis 40 El. by his Deed releafed to the faid Lilling fton
and his Heirs the faid Rent of 30 per ann. The Plaintiff
21 Apr. 40 Eliz. fued out of the Chancery a Certiorari to
the Clerk of the Statutes, £9¢. whereupon the faid Recog-
nifance in the Nature of a Stat. was certified ; and fued

[58] 37

4 Leon. 233,
239,

32 H. 8. cap.6,

forth an Exzent, by which the faid Rent was extended, -

and upon Liberate delivered to the Plaintiff, ‘the Plaintiff,
for fix Years and a half ending at the Feaft of St. Michael
the Archang’ an. » Facobi, broughtan Ation of Debt againft
Lilling flon;who all that time wasTen't of the Lard, and aver-
ed the Life of Fanftin. Andupon all this Cafe two Quefti-

ons were moved 3 1. Whether this Rent of 30 L. per 272. bein
' X ‘ extin
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extinét by thefaid Releafe, had fuch Effence as to the Plaintiff

“the Conufee, that it might be extended and delivered to the

Pl 2. Admitting that it might be extended and delivered to
the Pl whether the Pl. as. this Cafe is, could maintain an
Aétion of Debt. As to the firft it was objefted, that this Re-
cognizanceis in the Nature of a Statute-Staple, and the Stat.
of 27 E. 3. ¢. 9. to which the Stat. of 23 H. B.c. 6. refers,gives
Power to the Mayors of the Staple to take Recogniz. of Debts,
&c. and that, on Certificate of fuch Recognizance into the
Chancery, a Writ be fent to arreft the Bodies of the Debtors,
without letting 'em to Mainprize, and to feife their Landsand
T'enements, Goods and Chattels,and that the Writ be rerurn’d
into the Chancery with the Certificate of the Value ofthe faid
YLands and Tenements, Goods and Chattels, and that thereon
Execution be made from Time to Time in the fame Manner
as iscontained inthe Stat. Merchant: Upon which words it
wds argued, that Rent extinct before Execution fued was not
within the faid Words, fé. to feize the Landsand Tenements
of the faid Debtors. For at the Time of the Execut. fued the
Debtorhad not the Rent, but it was utterly extiné, and gone
by the faid Releafe. 2. The Writ of Exten is to extend omnia
rerras & catalla ipftus Fauflini, & in manus 4itk. nuper Re-
gine feifivi faceres, ut eq prefat. Fobanni liberari faciat ;and
tor as much asthe Rent was extin&t before the {aid Writ of Ex-
tent, it is not iz ¢ffe, or to beextended, or taken into the K’s
Hands, or to be delivered to the PL 3. It would be againtk
Reafon,that the Frechold of the Rentbeing extiné,the Plaint
fhould have Execut. of it, and thereby to have but a Chattel :
and the Opinion of 3 & 4 Plil. €5 Ma. (@) Dyer fo.was cited,
where theOpinion is,that a Rentextinét cannot be extended,
e, T'o which it was anfwered and refolved, that to fome
Purpofes by the Com. Law a Rent extin& fhall be faid in
effe (17} asto o Stranger 5 and thesefore, if the Husband fei-
fed of 2 Rent in Fee, relealts the Rent to the Tenant of the
Land, and atrerwards the Husband dies, now the Wife fhall be
(c)endow'd of this Rent {o extin@®, and fhall have a Writ of
Diowwer. The Words of which Writ are, Precipe 4. 94" jufte
roddat. Botertian: partem 30 liby’ reddir' : and the Writ
of Luwwer, wnde nibilbabet is, Precipe A.94 jufte reddat B.
e rationabilein dotein fham que ei contingit de libero tene-
anento g4 fuity &e.and fhe fhall have Grand Cape, or a Petit
Cage, as her Cale requires, to feife the Rent into the King’s
Hands 5 for groad petenten, itis in ¢ffe, altho’ in Truth the
Rent is -extin€t: and fee in the Yuord Aburgaveny’s Cafe,

-2 fo. 78. (4) in the fixth Part of my Reporss,many Caleswhere

a Thing extint fhall be faid 772" ¢/l (e) for the Benefitof 2
Stranger. 2. It was obferved,” That the faid A& of
(f) 23-H:8. cap. 6. (by Force of which the faid Recog-
nizance in the Cafe at Bar was teken) for the Execu-
tion retersoto the Starure Staple and Statute Merchant,

Jeil the faid AQ of 27 F. 3. refers to Starute Mers
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chant, de 212. 13 (a) E. 1. The words of which Stat. dre; {424 (#) 3 Co. 12.2:
awhen the Lands of the Debror be delivered ro the Merchants

be fballbave f2iftn of all the lands that weve in the hands of the .
* Debror, the day of the recogmizance made, in whofe hands fo-

ever that they come afterwards, by Fegff. orotherwife.) Then

prefently by the recognizance acknowledged the rent was

bound, and fhall be extended by the exprefs purview of the.

Stat. in whofe hand foever it thall come, and no more than

the releafe of Fazytin fhall hurt after execution had by the

conufee, no more fhall it before execution; for the rent

was liable to execution prefently, by the Recognizance ac-
knowledged. So if 2 man hath judgm. torecover debt orda-

mages, the rent which he hath of any eftate of frechold is

thereby lyable to it; and therefore altho’ after Judgm. he re-

leafes it, the Pl fhall have execution of a moiety by Elegiz,

which is givenby the Stat. of /2. 1. ¢. 18.the words of which

Stat. are; Libevent ef medieratemterre debitoris 5 which by
conftruétion of law, is of all which he had at the time of the

judgm. given, or at any time after. And in Cheny’s Cale, 27

El 1n the court of wardsit was refolved, That where heinthe

reverfion did enfeoff leflee for years to the ufe of others,

that altho’ the leafe would be furrendred and extinét by the .
Com. Law, yet by the () faving of the Stat. of 27 H.8. of (5)Moot1g6.,
ufes, the term of the feoffee was faved. Alfo in the fame Z\Ai?aihl%éisw
court 28 Bl in one Ifed’s cafe it was refulved, that where the o, 715
Lord did enfeoff the copyholder to the ufc of others, that O. Beadl 7.
the copyhold eftate by tie faving of the faid a&t was pre- Anteaig.b.
ferved. So in cafe at bar, by the act de mercatoribusy Woym. 14,
all the lands (which includes all hereditaments extendable)

which the debtor had at the day of the recognizance acknow-

ledged, fhall be delivered ; which aét doth preferve therent

tobe i7 ¢ffe as to the execution of the conufee. And the cafe o

21 (6’) E.3.18. 0. and (4) FN.B. 223, L s, if L.and T.en‘t QFI)FJtZ.Mortm.
Abbot be, and the L. releafes to the abbot his Seigniory, it is (43 Co. 31. 2
Mortmain by the Stat. e Religioffs, and the Ld. paramount ,
fhall have it by force of the faid a&, and yet the words of the

alt areDominus feodi taliter alienati fhall have it,_m}d by the

releafeit is extint, and yetas to the L, paramount it is by con-

ftruétion of the act in effe,and he (hall haveit. 3. It would be

hard, That the conufor by his own a¢t fhould barthe Conulee,

whois a ftranger to the Releafe,of his Execution of the Rent,

which perhaps wasachief caufe of taking of the faid recogniz.

to have execut. of it 5 and it is more reafon torelieve the conu-

fee in whom no faultor lachefs was, than the terretenant, who

oughtnot to be mifconufant of fuch charges of record. 4. Bvery

execut. hath injudgm. of law relation and retrofpeét to the (¢) (¢) Co. 4. b.
judgm. as appears in Shelly’s cafe in the firft part of my tod b
Reports. And the faid cafe of Dower, and the grand 10 Co.38.2.
Cape, and Pezit Cape thereupon, and the Stature J¢

Mercatoribus, which binds all the Land of the Conuf;m‘t
A tha
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that he had the Day of the Recognizance acknowledged in
whofe Hands foever it fhall come, give a full and fufficient
anfwer to all the faid Objeétions. And the Opinion of a
Serjeant Obiter in 5 () & 4 Ph. €& Mar. was utterly deni-
ed. As to the fecond Point, it was refolved by the whole
Court, That the A&ion of Debt (%) lies not fo long as the
Ewxtent endures, for {o long hath the Rent Continuance, al-
tho’ the Freehold thereof be determined. And all that, as
to this Point, which was refolved in Ogzel’s Cale in the 4th
Part of my Reports, fol. 49. was affirmed to be good Law:
and 9 H. 7. 17. 2. That if the Lord grants his Seigniory for
Years; the Grantee during the Years fhall not have an A-
&tion of Debt. Andit was alfo refolved, That altho’ there
1is an exprefs (¢) Provif, that the Perfon fhall not be char-
‘ged in a Writ of Aunwnity, yet in fuch Cafe after the An-
nuity or Rent determined, the Perfon of the Terretenant
fhall be charged in Debt for the Arrearages, becaufe the
Annuity is determined, and he hath no other Remedy, as
it is held in Oguel's Cale, and 6 EL Dy. (4) 22y. there ci-
ted. It was alfo refolved, That if a Man grants a Rent-
charge for Life out of his Land, and the Rent is behind 3
and the Grantor enfeoffs 4. and the Rent is behind in his
‘Time 3 and afterwards 4. enfeoffs B. and the Rent is be-
hind in his Time, and afterwards the Grantee dies, his Ex-
ecutors fhall have an A&ion of Debt againft each of them,
for the Rent (¢) behind in his Time. “For (f) Lui fentit
?a;;;;';zod//;'/zﬂ/émire debet & onus as it is alfo held in Ognel's
sale. . . '

- Mich.
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Mich. ¢ Jacobi.

Beperr's Cafe.

HIIZ. 1 Facobi Rot. 375. in the King’s Bench, Between
Eliz, Bedell Plaintiff in Debt, and AMichael (4} Bedell ()2 Rol. ¢
Defendant, the Cafe was fuch. Rob. Bedell feifed of a Z‘*?",‘,(:;?z >
Mefluage, &c.in Joer and Langley in the County of Bucks 335, Jopes
inFee, by the faid E/ hisWife had Iffue 3 Sons ; Fanzes was the 412 2jon. 105
2d Son, and Afichacl the Defend. the 3d. The faid Robers by Marchse, s
Indenture Tripartite, between himand his Wife of the firft
Part; the faid Femcs his fccond Son of the fecond Part;
and the faid Aficlael his <d Son of the 3d Part, in Confide-
ration of the natural Affe€ion and paternal Love which be
had to the faid Fames and Mickael, and for their bet-
ter Preferment and Advancement, and to the Intent that the
fame Tenements fhould continue in his Name and Blood,
covenanted by the faid Indenture, that he and his Heirs
would fland feifed of the faid Tenements to the Ufe of
himfelf for Lifes and after his deceafe to the Ufe of the 5 Col 26, a.b.
faid Flizabetl his Wife for Life, and after their Deceales, % -‘;,CO;-Q-
of one Moiety to the Ufe of the faid Zames in Tail, and of &7, 7000
the other Moiety to the Ufe of the faid Azichael in Tail, 1+ Rok Rep. g2
&e. and afrerwards Roberr died, and all this Matterwas Z,R‘”’Y-R"‘P 362,
found by fpecial Verdi&. And the fole Queition was, whe- f",{}ﬂ'??f;w'
ther (zs this Cafe is) any ufe arcfe to Flizabeth his Wife ot 1 Brownl 191
not.  And ir was objeéted, that the Wife was not within ‘]\51"";" 9
the Confiderations which were exprefled in the Indenture, 73‘.' ‘4(,'5”‘;’.2’
and no other Confideration can be averred than is conwined 353,
in the Deed, for the whole Sublance of the Agrecment of i) 4 Co- 5. b,
the Partics was referred to the Decd, and the whole cught ,'ang ;.,a
to appear therein, and nothing is left to the Word or Aver- N. Bendl. 30,
ment of the Parties.  To which it was anfwered and refdl- Benl inKelw
. . . . 2c3.2Rol.787.
ved, Thar a Confideration which ftands wich the Deed,_an_d 2 Rol. Rep.43.
is not repugnant to it, might be well (5) averred, as:it is 2laft.672.0w.
‘adjudged in'3 €5 4 Phil. & Mar. Dyer 146. in (c) Jil- 33 Raym. «7.
lers Cale 5 which fee in the firft Part of my Reports in Dalmat ;;{5',
Mildway’s Cale, 196. 4. 2. Admirting that other Confide- 505, 50;.
ration tf;}an whart is cxpreffed in the Deed could net be a- (“g,‘)’;“;gizf*’l\)
verred, yet in this Cafe there is an exprefs Confideration : | 3_11;;);?73;,
For when he limits it to the Ule of his Wife for Term of 585, Jenk.
her Life, that impotts a fufficient Confideration in it %;im{j‘-gs' oo
. el 4"
felf5 and therc nceds not any Averment; for (¢) manififta ¢ ,
K 3 ‘ proba- ¢) 11Coas.a.
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fprobatione non indigent, as in 13 H. 4. 17.4. where the
Stat. Weftin. 1. cap. 38. ordains,. That the Writ of Aflife of
Mortdauncefter have the Term of Limitations from the
Coronation of King H. 3. there it is held, That if an In-
fant brings an Affife of Mortdauncefler of the Pofleffion of
his Father or Mother, he () need not alledge, that it was
after the Coronation of King H. 3. for it appears. So if the
Father, Tenant by Knight’s Service enfeoffs his Son and
Heir apparent within Age, it need not be averred to be by
(%) Collufion, for it is apparent. Wimbifb's Cafe, PL. Com.
and 27 H. 8. Dacre’'s Cale. 33 H. 6. 14. 33 H. 6. 32. &
quedam tacita kabentur pro expreffis. So if 1 covenant
that in Confideration of paternal Love and Affeétion to my
eldeft Son, to ftand feifed to the Ule of my eldeft Son for
Life or in Tail, and afterwards to the Ufe of my fecond
Son in Tail, and afterwards to the Ufe of fuch one my
Coufin in Fee, altho’ the Confideration exprefled in Words
refpeés only the cideft Son, yet the Confideration apparent
in the Deed, in limiting the Ufe to my fecond Son, or my
Coufin,is fufficient in Law to raife the Ufe.So if I covenant
to {tand feifed to the Ufe of my Wife, Son, (c) or Coufin, it
fhall well raife an ufe wi{ghout any exprefs Words of Cofidera-
tion : For {ufficient Confideration appears, and Paternal Love
and Afiection appear. But if the Father by Deed indent-
ed in Confiderat. of an * Hundred Poundspaid by the Son, co-
venants to {tand feifed to the Ufe of his Son, thereno Ufe
fhall be raifed to the Son, unlefs the Deed be enrolled, by
the Stat. of 27 (4) H. 8. cap. 1o. For it is in the Nature of
2 Bargain and Sale, and there (¢) expreffim facic ceffare
taciturn. And afterwards on this Judgment a Writ of Ex-
ror was brought the fame Térm on the (f) new Stat. and by
all the Juftices of the Common Pleas, and Barons of the Ex-
chequer, the Judgment was afffrmed.  Duod nota bene,

Mich.
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Mz’clo.»g Jacobiu.

Brresrorpy Cafe.

I N the Court of Wards between Fames Bereiford Relater, Cr.Jw. 448,
and Zhomas Beresford, and others Defendants, the Cafe 591

was briefly fuch ; Aden Beresford being feifed of the Ma-2 50 %

nors of Fennibently, Birchai, and other Lands in Fee, by Lic. Rep. 320,

his Deed, 14 Funiz, 40 El did enfeoff IWillian: Fleetweed, 347-

and others in Fee to the Ufes of certain Indentures bearing Hutr-85:

Date the 2oth of Nowvemb. 34 Eliz. feil. to the Ufe of the

Aden the Father, for Teruz of Fis Life, and afier bis de-

ceafe to the Ufe of George Beresford, Son awd Ieir apfia-

vent of the faid Aden, amd the Heirs Males of bis Bedy

lawfully begotten ; and for defanlt of fuch Ijne 1o rhe Ule of

Aden Beresford,  Sozz of James Eeresford, and «f tle

Heirs Males of the fuid Aden, Son of the frid James,

lawfully Legotten, and for defanit of fuch Iffire to the Ut of

the Heirs Males of the Body of the fnid James Berestord lai-

Sully begotten 5 and for default of fuch Iffice, 10 the Ufe of

Thomas Beresford, 2hird Som of the faid Aden, and of the

Heirs Males of the Body of rhe faid Thomas, laawfully Le-

gotten 5 and for defaul of fuch Iffise, to the U of Humph.

Beresford, fourth "Son of the fuid Aden, and of the Heirs

Males of bis Body, lawfully begotten, with divers Remain-

ders over, and wirlh Remainder to the Heirs Females

of the Body of George, and fo of Aden, the Son of

James, lawfully Legotren, &c. with the Remainder 1o

the right Heirs of Aden the Father for cver. And the only

Queftion of the Cafe was, What Eftate 4den the Son of

Fames had ? end this Cafe was twice argued before the two

Ch. Juftices, and Ch. Baron, at Serj. Jzzz. And it was ob-

je€ted, That Aden the Son of Fames had not Fee-tail but

Fee-fimple ; forthe Limitation to him 15,70 the/j of Aden,

and of rEe Heirs Males of the faid Aden lazwfully begotren s

and ‘here want thefe Words (of the Body ) of the faid

Aden,” fo that now the Limitation is in cffedt, only

to the Ufe of Aden, and the Heirs Males of the [a1d
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Aden, for the fubfequent words (lawfully Degotten) are impli-
ed; forevery Heir ought to be lawfully begotten. And a limi-
tation to one, and to his heirs males, is without queftiona fee-
fimple. And a Judgm. in the K’s bench between () Abrabanz
and 7 rige, Hill. 38 Fi.ret. 139. was ftrongly urged, where a
feoffm. was made to the ufes of certain indentures (as this cafe
is) where one limicat. was, ad opus & ufim Gabrielis Dormer
&5 bereduin mafculor (uor’ legitime procrearor’ & pro defettu
tails exitas, rothe ufe of diversothers in tail inremainder :
and upon argum.at the barand bench, it was adjudged, That
Gabrielhad a fee-fimple; for it is not limited of whatbody the
heirs males fhould be begotten, but his intent was, 94° finguls
beeredes fiiiaftuli thouldinherit, which intent did not ftand
with the rule of Law 5 and altho’ a remainder be limited over,
which could not be upon a fee-fimple, yetthatcould not againgt
the rule of law make words of fec-fimple to be converted to an
eftate-tail. And they concluded with Zézr. fo. 6. b.thatthe rea-
fon wherefore when lunds are given to one and his heirs males,
or females, it is afee-fimple, is, becaufe itis not limited by the
gift of (b) whatbody the iffue malc or female fhallbe begotten
and fo cannct in any manner be taken by the equity of the
Stat.de donisconditionalibus, and thereforeitis a fee-fimple.
So in the cafe at bar ; and therewithagrees8 £. 3. 49. where
lands were givento onc, € beeredibus fuis legitinis, the fame
isfee-fimple, which is all one with a limitar. to one, & heredi-
bus fuis legitimne procrearis. Buticwas anfwered and refolved
by the faidCh. Juftices and Ch.Baron, f¢) that thefaid Adez
fonofthe fuid % had aneftate-tail, by whichallthe remainders
over were lawtully vefted : For it was agreed that to an citate in
tailis requifitc in all giftsand limitations of ufes,that the heirs
be limited to be procreated or begotten on fome Body in cer-
tain,eitherby exprefs words,or by words which tantamount (4)
for thefe precife words( e corpore) are notnecefl tothe creati-
on of an Eftarc-rail, fo long as thereare words whichareequi-
valent 3 as in(e)5 H. 5. 6. 4. b.where the gift was Dedi unune
mefuag. R.¢S K. uxor’ ejus & heredil’ eor’ € aliis heredib.
diP R.[[dict bared de R. 86 K.exeuntes obierius fine here-
di¥ de fe. In that cafe thefe words (de corpore) are omitted,
and yerit was adjudged a good eftate-tail, forthere are words
which are equivalent; for the gift in effeft is, to the Husb.
and Wife, and to the heirs of the husb.and wife begot’ or ofthe
faid R. €5 K. cxennt. or heredil’ de ft, and all this is by force
of this prepofition (4¢) and (iffaing.) And in (f) t2.H.4. brev.
land was given to one, & beredil’ quosfibi conrigerit babere
de uxor’ fua, here wanted words (4e corpore) yet becaufe it
doth amount to as much, itisadjudged an eftate-tail. And
3 Fdw., 3. Brev. 743. () Land is given to one,
85 haredibus, fuis de prima uxore fua, it is a good

Effate-tail, Add it wié fefolved, if Land be given to
Al Aad It wes 1 . oy
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one, & Fercdibus de f¢ exenntibus, that it is a good eflate- '

tail. And in thefe Cafes, the principal Caufe is by Force of

this Prepofition  4¢). And divers other Cafes were put, for

which Caufe it was concluded, That either Words (dz cor-

pore) ot which are eguivalent, are requifite to the Creation

of an Eftate-tail. And it was refolved in the Cafe at Bar,

there were Words which were equivalent 5 for by the Star,

de donis conditionalibus, voluntas donatoris in charta doni

fui manifefte expreffa de cetero obferverur 3 and therefore

in this Cafe fuch Conftruction fhall be made as will pro-

duce 3 Efeéts, 1. To ftand with the Rule of Law, 2. With

the Intent of the Donor. 3. That all the Parts of the In-

denture may ftand together. And therefore tranflate the

faid Limitation to Ader into Latin, and then the Limita-

tion is, ad ufiun Adeni & heredum mafeulorum de diko 4.

deno legitime procreatorum, or & bered’ maftuloruns legi- E,‘”_C“Iaﬁ;ssn-
; ’ ; ER o erk. Sedt.16g.,

time procreatorun de ditto Adeno, which is as much as ifhe Antea 40. b

bad faid, per 4itt Adenum legitime procreat’s for it is al] zRol Rep.igt.

oné in Effelt: Por this Word (4e) or (ex) coupled with the {J”jie%wc,

Word fubfequent procrear’ doth appropriate the Heirs Males i;lf‘cigt%:‘éz’"

to be of the Body of Adens for de Adeno, or ex Adens, Firz.ail, 11

and de corpore Adeni, are all one. And that is diredly F[; LX‘(‘;‘"-"-

proved by the Judgment in the faid Cafe of (2) s H.5.6.2.h. (5, th/logfi?{

¥or there was (de, and (exeunt.) and here is (de) and ( pro- Antea 4o, b.+ )

crear.) which arc allone in Effe. And in the faid Cafe of LWit-Rep28y,

Abrabam (b) and Trigge there wanted (d2). And as to thar 11 go 475

it was objected, That the Limitation in Zariz might well (¢ Wing.

be, ad ufum difti Adeni, & heredum mafenlorumn dicti A4. }%Xé 238,

deni (in the Genitive Cale) legitime grocrear. and not (de |ar.c&l~§f£;a;ls‘7-

difto Adeno) or if the Limitation be not certain to make B-. rail 20,

an Eftate-tail, there are Words certain enough to make an {¢/ r Rol.838.

Eftate in Fee. To which it was anlwered and refolved : c“r"l‘éz";;:lm-

1. It ought to be, de dito Adeno; for otherwife it would be 37 piiy.

againft the Meaning of the Donor, and all the Remainders g‘} ertares 61,

over would be void 5 and always fuch (¢) Conftrution vught ¢ }‘,.-)r};x NN

to be made, that all the Parts of the Deed may fland to- Br. e’:fareé‘g%{,

gether, if itmay {tand with the Rule of the Law. 2. The 13’ : fa“,?.

fubfequent Claufe is, (and for Defants of fuch, Iffus) éf,",’j’:ﬂc'ﬁ;

and Iflue cannot be of .4den, unlefs the Woids be (dedicto 4- z2.a. oy EL

" deno)and therefore one Claufe is well explain’d by the other, 153-313.

And according to this Refolution the Cafe was decreed ae- klffy’;,‘fﬁf“*f;

cordingly. Vide 35 (4) Al pla.t 4. ()37 Af pla. 14 (1) 59 Pain. 35.

Aff: pla. 30, 24 Edw. 3. 28. 18 Edw. 2. Brief§36.

Mich:
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Part VII,

Mich. 4 Jac.

Kenw's Cafe.

N the Court of Wards between 7 bomas Robertfon, and
Flizabeth his Wife, Plaintiff, and Florence Lady Stal-
lenge, Defendant, the Cafe was fuch,  Chriftopher Kenn
Efq; was fcifed of the Manor of Kenn in the County of So-
merfet, held by Knights Service 722 capite, and 37 Hen. 8.
de fafto took to Wife FElizabeth Stowel, and after-
ward the faid FElizabeth Stowel had Ifluc Martha,
Mother of Elizabeth, onc of the now Plaintiffs 5 and after-
wards 1 & 2 P, & Mar. in the Court of Audience, between
the faid Chriftopher Kenn Plaintiff, and Elizabeth Srowel
Defendant, the Judge there gave Sentence in thefc Words 5
Pretenf. vrattar. conrrali. fponfalia, & matvimonium, quin
verius cfigicm matrimonii tnter Chr. Kenn, € Eliz, Stowel
in minove € fua iinpubertatis ctate eorundenr aut eorunt
alterius de falt, babit. contrall. & celebrat. fuiffe € é’;ﬁ
eofdemque Chriftophorum & Eliz. tam tempore contratius,
Solemnizationis dilE pretenf. matrimonii, quam etiant
continno poften cidem marvimonio pratenf. &5 folemnizationi
cjufdens, dzﬂénﬁ}ﬂ&, contraveniffe, reclamaffe €8 reluttaffe,
ac eo prevextn hujufinodi pretenf. trattat. contratt. fponfa-
lia, 8 matrimoniune de jure nullum €5 nulla, irvitum & ir-
rita, caffum & caffa, invalidum & invalida, & minus ¢fi-
cax & inefficacia, Juiffe & effe, wiribufyue iuris caruiffe,
careve, & careve debeve s necnon anredittos Chrift. Kenn ¢
Eliz, Stowel, quarenus de facto fuer. ad invicemn matrimon.
wt predicitur copulat’, ab invicem feparand. & divorciand.
Jore debere pronunciaieus, decernimus, & declayamus, eofys
feparamus, & divorciamus, eifdemque Chriftophoro 8 Eli%.
licentiam & libertatcir ad alia vora convolanda concedineis,
ivibuimus, & impertimur per hane femtentiam noftrame
definitivam , ffve hot finale noftruwe decretum , quam
JSive quod ferimus & promuigainys in hiis ftriptis, &c.
And after the faid Divorce the faid Chriftopher Kenn
“married and took to Wite Elizabetlr Beckawith, And af-
teswards, anwno 5 Eliz. befere the Commiffiorers Ecclefi-
altical,
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fiaftical,the fald E.Beckw. did libel againft the faid Ch. Kemm
thathe (before the marriage contratted betwixt'em) had mar-
ried with the faid . Stowel, whereupon procefs was awarded
againft the faid F. prointereffé, and ondue Examin1t. of the
caufe there was a fentence,that the marriage betwixt the faid
Ch.Kenn and E.Beckaw, was lawful, and fentenced’em a4 exe-
quenda conjugal’ obfequia,&9c. And that the faid Ch.Kenn was
never lawfully married to the faid E. Stowel; and afterwards
the faid E.Beckaw. died, after whofe death the faid Ch. Kenn
married thefaid Florence,by whom he had iffue one daughter
E.and died 5 and an2.36 El. it was found by office inthe coun-
ty of Som. by force of aMandamus,after the death of the faid
Ch.Kenn, that the faid E.Kennwashisdaughter and heir,and
that fhe was within age, f¢. of the age of ten months. The
wardfhip and cuftody of whom the Q. granted to Sir.N.Stal-
lenge, and the faid Flor. then his wife: Whereupon the faid
Murtha pretending her {elf to be daughter and heir to the faid
Ch.Kenn, with her Husb.8ilv.Willians exhibited theirbill in
the court of Wards againft the faid SirN. and Florence, furmi-
fing that the faid Azrtha was daughter and heir of the faid
Ch.Kenn on the body of E. Stowel his lawful wife (asthe pre-
tended) alledging that they at the time of their marriage, in
an.57 H.8. were both of 'em above. the age of confent,and that
they did cohabittogether 9 or 10 years before the faid [uppo-~
fed divorce,during which Cohabitat. the faid Martka was got-
ten betwixt ’em, and prayed leave that the faid S/ and M.
might traverfe the faid office. To which the faid Sir N.and
Flor. anfwered, and the Pl. examined divers witneffes,and be-
fore Publicat. Sir N.died ; and thercupon the faid 87/ and M.
exhibited a bill of Revivor againft the faid Flor, and after-
wards M. having iffue £/ wife of the now Pl. died,after whofe
death the faid 7. Robertforns and EL his wife brought a new
bill of Revivor to revive the firfk Suit, in which the Witnefl~
fes were examined. And this Cafe was referred to Fleming
and Coke Ch. Juftices, and to Zanjleld Ch. Baron, and to
Yelverton and Williams Juftices, and Swnigg and Altham Ba-
rons of the Exchequer. And in this Cafe 3 Queftions were
moved. 1. If againft the firft Divorce the Plaintiffs {hould be
received, fo long as it remain'd in force, to aver, that they did
agree and confent to the marriage; or that they fhould be
conclyded by the faid Divorce. 2. The fecond Queftion was,
if they fhould have a Traverfe to the faid Office before
an Office found for them. 3. If they fhould have a Bill of
Revivor upon a Bill of Revivor, as this Cafe is, and the Ju.
ftices hearé many Arguments before them at feveral Days
and in feveral Terms at Serjeants Inn. Andasto the 1t it
was objefted, that it appears by Lirz. lib. 2. fol. 22, and by
the Statute of Merson, c. 6. and 35H. 6. 40,0.85¢. That the (mlir.Sed 104
Common Law and Parliaments have taken Notice of the CoLit.ga.b,
Age of Confunt of the Male to be (4, fourteen, and of the 1;? 2 Inft. go.
male
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male to be 12; and therefore it is triable at the com. law.
And if in truth the Husb. and Wife arc of age of confent at.

the time of the marriage, no divorce after, pretending that

they were within age of confent fhall conclude the partics or

their heirs, but they may prove the contrary at the com. law

and chiefly in the cafe at bar, becaufe it concerns inheritance

and the true defcent thereof ; & fententia contra matrrinion’

nunquain tranfit in rem judicar’, 2. Admitting that they were

within age of confent, and after age of confent theyaffent or

cohabit, and have iffue, altho’ a divorce for impuberty and mi-

nority of years be had, yet it is butevidence,and fhall notcon-
clude the partics in any A&'n at the com. law to prove the af-

fent, for inafmuch as the divorce is had for that cafe, and the

caufe is triable by the common law, the divoree fhall not

conclude. And 11H.7.27.4. was cited, that he who pleads a

divorce ought to fhew the cault of the divorce; and if the

caufe be triable ar the com. law (as it is in the cafc at bar)

there it fhall not concludes but if it be athing not triable at

the com. law, as a precontraét, profeffion, é9¢. there it is o-

therwife. But as tothat it was refolved by all the faidJuft. and

Burons, that the fuid fentence fhould concludc aslong as it re-

() Cr Jac185. mained in force,and that for divers caufes. 1 The Ecclefiaftic.
© 77 (a) Judge hath fentenced the contraét and marriage to be void

and of no cffect, and 2ltho’ they were of the age of confent,yet

it the original contract was void, and of ne cffeé, then there

was juft caufe of divorce. 2. Therecwerewords of diverce and

{epuration, eofd’ divorciamus & feparamuss and gives cach of

them liberty ad alia vota convolanda. 3. 1f the marriage had

been infra ann. nubies, the Ecclefiaft. Judge is Judge as well

of the aflent as of the firtk conrraét, and what fhall be a fuffi-

cient affent or not ; and altho’ the Feclefiaftic. Judge thews the

() Jenk-Cent. (D) caufe of his fentence, yer foralmuch as he isJudge of the o-
289. riginal matter, /. of the lawiulnefs of the marriage, we will
never exaniing the cuule whether it be true or nots for of

things, (thecognizance whercof belongs to the Ecclefiaftical

(&) Jenk. Cent. Court) we ought to give (¢} credit to their fentences, as they
289 +Co-392. give totheJudgm. in ourcourts. Alio the ruleof their law is,g4’
? (,?:l; o, mafeuli quiden puberes, faming viri fotcutes matvimon’ con-
Caodey's Cafe. fentiri poffunt; and the Determinat. thereof doth belong to
8 Co. 135 b. “their cognizance. And as tothe cafe of 1xH.7.27.4. it istrue;
"C:‘flfl‘;"g;“' That the caule of the divorce ought to be fhewed, becaufe
" lome divorces diffolve the marriage, &, 4 vinculo matrimonii,
baftardife the iffue, and barthe wife of her dower, and fome 2

menfu & thoro,which do notdiffolve the marriage,nor bar the

wife of dower,nor baftardize the iffue 5 but in the cafe of Depri-

: . vat. the (4) caufenced notbe thewed, for be it right or wrong,
(nSid.7s,251. upon canfc or withour caufe, it ftands, and every deprivation
difables and removes the Party deprived; as well for one

Caufe as for anothicr, as long as the Deprivation remains

2 mn
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inforce.Vide 8 4f].9 (#) E.424.0.1 g (b) 32.0. 3 H.6. 12HS.5. {4) Br. plead-
AndCoke C.Juft.cited the cafe in22 Fl.4. Tit.Confuitat.s. Corbet's ing 37..

- cale,where the cafe was,that SirR:Cord. had by Eliz. hiswife 2 g}“%:. b"?f ‘7%'-
fons, Rob. the elder,and Roger the younger,and died 5 Rob.the B’,)_ Xﬁ{,c a&g ’
elder being within theage of 14 years, took one Mand to wife, Prior 14.
andat full age they cohabited together, & babuerunt carnal’ B Pleadings
copulai, & cogniti &5 reputati pro viro & uxore palam 5 and '
afterwards the faid Rob. put away the faid Mand his wife,
havingnoiffue by her,and married one Zeszice, &5c. living the
faid Moud, and had iflue Rob, by her, and afterwards Rob.
who fo married Lerzice, died, and Zestice declared publickly,
that the was the lawful wife of Rob. and herfon aMulier, for
which the faid Roger the fon of the faid SitRob. Corbert fued
in the {pirit’ court toreverfethe marriage betw.Rob. hisbro-
ther and LZez#.and that Lezz, be put to filence 5 for which caufe
Lesr.fued a Prohibit, And in thatcafe 3 points were refolved.
1.Thatif Rob. and Maud had had iffue and had been unjufi-
ly divorced,and afterwards Rod. had married Zerz. and hadif-

%e and died, the iffue of Rob. and Mand might fue inthe ec-

clefiaftical court to avoid the divorce, forfo long asthedivorce

flood in force (the com.law gives fo great credit (¢) toit) the (¢) Jeak. Cent:
iffue could not have remedy by the com. law. And note in 28. 4Co.q0.a.
the cafe nocaufe of the divorce doth appear, but becaufe the * Rol-7.
marriage was had when the parties wereinfra annos nubiles; fCauJ,?,saéafe
and in the faid cafe of divorce, the iffue fhall have his fuit to 8 Co. 13. b.
reverfe it originally in the fpiritual Court, for the divorce isa 2 Ve;‘"- 43
fpiritual Judgm. and oughttobe reverfed in the fpiritual court, “2%% 3%
But in the cafe of Corlerz there is no divorce, nor other {piri-

tual Judgm., that fhould difable the faid Roger ; and therefore

he ought originally to begin at the com. law as heir, and he

fhall have 2ll Act'ns in the temporal Court as heir, and all

benefits as heir againft the iffue of Lez. notwithftand. the 2d

marrisge 5 for that is void in all laws temporal and {pirit’,

and the altion and original to baftardize any, {hall not be

moved originally in the {piritual court, when no {piritual fen-

tence doth difable him, buthe fhall begin in the temp. court.

and then if need be, they fhall write to the fpiritual Judge, if

general baftardy be alledged ;5 and the reafon thereof is, be-

caufe a man may be a baftard in the temporal law, and Mz-

lier in the fpirit’ law, and e converfvo. As a man who is be-
gotteninadulteryduring thecovertureis Mulier by the temp’

law, and baftard by the ipiritual law. And ifaman (4)beatsa ) F.NB.s1.
clerk, if he fuesin the fpititual court to excommunicate him u‘_’:"f'cgzg‘g'
for the offence, he doth well; but if he fues there to have a- 5 Co. 51, a0 "
mends, he fhall have a Prohibit. 2. It was refolvedinthe faid

cafe of Corberr, That when the fpiritual courtfhall have Ju-

xifdiétion, the whole caufe ought tobe fpiritual ; as if a par-

Jfon libels againft a lay-man for taking away his Tithes, the

-temporal Court fhall have Jurifdition, for it is mixt with

.the Temporalty: And in the fame Cafe the Matter

18
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‘fsmixt (by confequence) with the temporalty, /. that the one

is heir, and that the other is a baftard ; but if the faid cafe
of tithes be between parfon and parfon, or between a purfon
and a lay-man, if the right of tithes comes in queftion, the
{pirit’ court fhall have the Jurifdi&. See the Staz. de cironme-
[pelle agatis, where it is faid, That (&) mere fpirituslia e
long to the Ecclefiaft’ Cognizance. And Linwocd, cap. de ji-
ro competent. fo. 7. faith, mere (piritualia fic difla, quia wox
babent mixturan: temgporal? : And where the faid A& {ith,
de mortali peccaro, Linwood expoundsit, and faith, Nox (5)
inrelligas de omni peccaro mortali, (ed de tali cujus puniiio de
Jua natura [peltat ad forum ecclefiaft: nam fide ratione cu-
Juflib’ peccatiinorial cognofteret ecclefi, Jic perires temporal’
gladii furifdettio, cum viz effer dare canf. quin vatione pec-
cati poffir defevri adFeclef: 3.1t was refolved in the faid cafe
of Corp. That when the whole caufe is originally fpiritual, yet
if after in the Ipiritual court they are to try a temporal
conufance, a Prohibit, fhalliffue ; as if one parfon faith, that
the place iswithin his parith, and the other contrary,after fuch
mattet fhewed, a Prohibit. fhall iffue,and therewithagree 3o
F.3.23.8 (¢) 5 H.5.10.0. Note Reader, 2 good difference be-
tweena repeal of a fentence of divorce given in the life of the
parties, and to give fentence of divorce after the death of the
parties.For itappears by the faid cafe of 22 F.4. that a fentence
of divorce may be repealed in the fpirit court by a fuit
there after the death of the parties, but if anyof tﬁc ar-
tics be (4) dead before any divorce fentenced in the ecclefrat’
court, there they cannot fue in the {pirit’ court, to declare the
marriage void, and to baftardize the iffue. For the trial doth
originally belong to the K’scourt, where no difability is by
fentence in the {pirit’ court, and therewith agree 394/ .10
39.L.5.531. and 24 H.8.'T'it. Baflardy 44. b. That a divorce after
the death of any of the parties, or 4 fentence declaratory that
the marriage was void after the death of any of the parties,
fhall not bind’em ; for it is but in cffe&t to baftardize the if-
fue,of which they have not originally cogniz.as hath been faid.
Vide 19 Aff p.2.thatif 2 be married iufra. an. nubiles, and af-
ter the full ageadivorce be betwixt them,it diffolvesthe mat-
riage, for there the Wife brought an aflife againt her Husb.
SeeBury’scafein the sth Partof, my Rep. £. 98. and fee Caaw-
dry’s cale in the fame book 5 and feeBunring’s cafe inthe 4th
Part of my Rep.f29. € 11H.7.9. 34H.6.14. 12H.8.5. As to
the 2d point it was objeéted, that the Plaintiff fhould have a
traverfe without any office found for him; for when 3 dire&
and fuffic. office is found in one county by force of a Diem
clanfit exrrcizniz, or Mandamus, after the Death of the An-
ceft, there fhall never be an office found again for the fame
land, as long as that ftands in its force; for otherwife thelaw
would never have an End; and therewith agree 4 H. 4
15. X4 F. 4. 5. 15 .E. 4. 11. 2 H. 7. 12, 18. and therefore
it would bg hard te compel him to find an Office for him,
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before he can traverfe ; where by the Law he cannot find in
fuch Cafe any Office. 2. It was objelted, That the Statue of 2 2 Tnft. 683
E. 6. c. 8. hath remedied it if any Office were requifite by the 629, ¢z,
Common Law, the Words of which A& are; 4nd whereas one :
Perfon or move is or [ball be found Heir to the King's Tenant by Office
where any other Pevfon is ov [ball be Heir, or if one Perfon or more be
or fball be found Heir by Office in one County, and another Perfon or
Perfons is or foall be found Heir to the [lme Party in another Connty,
&ec. Be it enadfed, that every Perfon grieved by any fuch Office fhall
and may bave bis ov their Traverfe to the fame immediately,” or after,
at bis or their Pleafure, and proceed ard bave like Tvial and Advantage,
as in other Cafes of Traverfe. By which it appears, that the Par-
ty grieved fhall have a Traverfe (without fpeaking of any Of-
fice) and proceed and have fuch Advantage as in other Cafes of
Traverfe ; and in other Cafes of T'raverfe there needs not an .
Office. But it wasrefolved, That as this Cafe at Bar is, the Pl. E“k'ce“;';”"
ought tohave an Office found before he can traverfe. And as to Cf,oéic}; be
the firft Obje&tion it was_anfwered and refolved, that in fuch 2 It éao. "
fpecial Cafe of finding of an Heir, he who is right Heir and
grieved by the Office, thall have a_new Writ of Diem clanfis
extremum, or Mandamus. For he isa Stranger to the faid
Office, and therefore the Office fhall not conclude him.
And the faid Rule, and the Books are to be intended,
That the fame Perfon fhall not have a new Diem claufe
extremum, or Mandamus, after an Office once duly found, but
another Perfon fhall have one in that Cafe to prove himnfelf
Heir, and therewith agree 30 Af. p. 28. F.N.B. 261, 262. 4H.
7. 15.b. 12 R. 2. Livery 28. Stamf. prerog. 52.b. And that there
ought to be an Office’before he'can traverfe, the Common Law
therein hath great Reafon ; for when the King is fure of Ward-
fhip, or Primer Seifin by the Office, it is not Reafon ithat any
one who pretends himfelf Heir thould traverfe the Office that
the other is not Heir, until the King be fure to have Profit by
him, either by Wardfhip or primer Seifin; for then after the
firft Office avoided by Traverfe, he might fhew Matter to bar
the King of Wardfhip and Primer Seifin, which would not be
reafonable: Alfo at the Common Law Interpleader lies, where
by two feveral Offices in one and the fame County feveral Per-
fons are feverally found Heirs to one and the fame Perfon, to
one and the fame Land; Ergo the Party grieved may have a
Writ to find an Office for him; for otherwife no Inter-
pleader can be ; for the Heir who was firft found Heir fhall
have a Scire facias in the Chancery, againft him who is
found Heir by the fecond Office, (becaufe the King is in
Doubt to whom to make Livery) upon which if he appear,
and juftify the fecond Office, for the 'T'rial of the Privity of the
Blood, then he ought to traverfe the firft Office, (for all the
Interpleading fhall be thereupon) and upon the Trial thereof,
he who is found Heir fhall have Livery. So that it
clearly appears, that he who traverfes the Office in
fuch Cafe ought to have an Office found for him by the
Common Law; and therewith agree 36 E. 3. Traverf: 44.
16 E. 4. 4. Fitzs Nat, Br» 262, For he who ought to fue
Livery,
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Livery, ought to have an office before he traverfes. Other-
wife of a Stranger who deftroys the King’s Title. 77de 26 E.3.
Traverf 44. 12 E. 4. 18.0. 16 E.4.4.2. 43 4[] 20. 9 H.7.24.
sE.4,5. 12H.6. 46 E.3.bre. 618. As to the 2d Ob?e&ion, it
was anfwered and refolved, That the faid A& of 2 F.6. gives
not a traverfe to him who pretends himfelf to be Heir a-
gain{t an Office finding for another Heir, without an Gffice
found for him ; for that isincident to it, which is not taken
away by the general Words of the A&, for then all Inter-
pleaders would be thereby alfo taken away, which never
was the Intention of the A&; but the Intent of the makers
of the A& was, to take away a great Doubt that was at the
Common Law, if one be found Heir within Age by one
Office, and afterwards another is found Heir in the fame
County of full Age, if any Traverfe and Interpleader {hould
be immediately, or if the Traverfe and Interpleading fhould
flay until the full Age of the Infant, fuit vexata queftio, as
appears in our Books, f¢7l. 36 F. 5 Traverfe 44. 5E.4.4. 1H.
7.14.4. FN.B.162. And therefore to ouft that doubt was the
Stat. of (#) 2 E. 6. made, by which it is enalted, Zhaz the
Party gricved pall bave a traverfe immediately, which
Word (zmmediately) proves the Intention of the faid A€t to
provide for the faid Doubt, and to give him who was grie-
ved in fuch Cafe a Traverfe prefently 5 but not to alter the
Foundation of the T'raverle, f¢. Office, which ought to be
found for the Party grieved before he could traverfe: And
where the Stat. faith, That he fhall have a Traverlc pre-
fently, it is intended that he ought to obferve all (2) Inci-
dents toa Traverfe: For the Office is the Ground and
Foundation of his Traverfe. Asto the 3d Point it was re-
folved by the greater Part, That a Bill of (¢) Revivor on a
Bill of Revivor fhould not be admitted for the Infinitenefs:
Yor (4) Infiuitume injure reprobarur 5 and no Writ of Jour-
ncys Accompts on Journeys Accompts fhall be brought. But
it was reflolved by all, that as this Cafe is, the laft Bill
of Revivor was abfurd, for it prays that the firt Bill
might be revived 5 and the firft Bill prays, That Martha
might traverfe, and Martha is dead ; and therefore the Bill
of Revivor ought to have prayed that her Heir might tra-
verfe. And {o fir(t the Divorce fo long as it doth remain in
Force doth bind the Righr; 2. The not finding of an Office
doth difable the Plaintiffto traverfe the Office: And laftly,
the Bill of Revivor on the Bill of Revivor as this Cafe is,
is not maintainable. ‘

F I N I &



	The Reports of Sir Edward Coke Kt., in English, Compleat in Thirteen Parts: The Seventh Part of the Reports of Sir Edward Coke Kt., Her Majesty's Attorney General
	klc000004pa0000i
	klc000004pa0000ii
	klc000004pa0000iii
	klc000004pa0000iv
	klc000004pa0000ix
	klc000004pa0000v
	klc000004pa0000vi
	klc000004pa0000vii
	klc000004pa0000viii
	klc000004pa0000x
	klc000004pa0000xi
	klc000004pa0000xii
	klc000004pa0000xiii
	klc000004pa0000xiv
	klc000004pa0000xv
	klc000004pa0000xvi
	klc000004pa0001a
	klc000004pa0001b
	klc000004pa0002a
	klc000004pa0002b
	klc000004pa0003a
	klc000004pa0003b
	klc000004pa0004a
	klc000004pa0004b
	klc000004pa0005a
	klc000004pa0005b
	klc000004pa0006a
	klc000004pa0006b
	klc000004pa0007a
	klc000004pa0007b
	klc000004pa0008a
	klc000004pa0008b
	klc000004pa0009a
	klc000004pa0009b
	klc000004pa0010a
	klc000004pa0010b
	klc000004pa0011a
	klc000004pa0011b
	klc000004pa0012a
	klc000004pa0012b
	klc000004pa0013a
	klc000004pa0013b
	klc000004pa0014a
	klc000004pa0014b
	klc000004pa0015a
	klc000004pa0015b
	klc000004pa0016a
	klc000004pa0016b
	klc000004pa0017a
	klc000004pa0017b
	klc000004pa0018a
	klc000004pa0018b
	klc000004pa0019a
	klc000004pa0019b
	klc000004pa0020a
	klc000004pa0020b
	klc000004pa0021a
	klc000004pa0021b
	klc000004pa0022a
	klc000004pa0022b
	klc000004pa0023a
	klc000004pa0023b
	klc000004pa0024a
	klc000004pa0024b
	klc000004pa0025a
	klc000004pa0025b
	klc000004pa0026a
	klc000004pa0026b
	klc000004pa0027a
	klc000004pa0027b
	klc000004pa0028a
	klc000004pa0028b
	klc000004pb0001a
	klc000004pb0001b
	klc000004pb0002a
	klc000004pb0002b
	klc000004pb0003a
	klc000004pb0003b
	klc000004pb0004a
	klc000004pb0004b
	klc000004pb0005a
	klc000004pb0005b
	klc000004pb0006a
	klc000004pb0006b
	klc000004pb0007a
	klc000004pb0007b
	klc000004pb0008a
	klc000004pb0008b
	klc000004pb0009a
	klc000004pb0009b
	klc000004pb0010a
	klc000004pb0010b
	klc000004pb0011a
	klc000004pb0011b
	klc000004pb0012a
	klc000004pb0012b
	klc000004pb0013a
	klc000004pb0013b
	klc000004pb0014a
	klc000004pb0014b
	klc000004pb0015a
	klc000004pb0015b
	klc000004pb0016a
	klc000004pb0016b
	klc000004pb0017a
	klc000004pb0017b
	klc000004pb0018a
	klc000004pb0018b
	klc000004pb0019a
	klc000004pb0019b
	klc000004pb0020a
	klc000004pb0020b
	klc000004pb0021a
	klc000004pb0021b
	klc000004pb0022a
	klc000004pb0022b
	klc000004pb0023a
	klc000004pb0023b
	klc000004pb0024a
	klc000004pb0024b
	klc000004pb0025a
	klc000004pb0025b
	klc000004pb0026a
	klc000004pb0026b
	klc000004pb0027a
	klc000004pb0027b
	klc000004pb0028a
	klc000004pb0028b
	klc000004pb0029a
	klc000004pb0029b
	klc000004pb0030a
	klc000004pb0030b
	klc000004pb0031a
	klc000004pb0031b
	klc000004pb0032a
	klc000004pb0032b
	klc000004pb0033a
	klc000004pb0033b
	klc000004pb0034a
	klc000004pb0034b
	klc000004pb0035a
	klc000004pb0035b
	klc000004pb0036a
	klc000004pb0036b
	klc000004pb0037a
	klc000004pb0037b
	klc000004pb0038a
	klc000004pb0038b
	klc000004pb0039a
	klc000004pb0039b
	klc000004pb0040a
	klc000004pb0040b
	klc000004pb0041a
	klc000004pb0041b
	klc000004pb0042a
	klc000004pb0042b
	klc000004pb0043a
	klc000004pb0043b
	klc000004pb0044a
	klc000004pb0044b

