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The Twelfth ParT of the

REPORTS
Sir Edward Coke K.

Divers Refolutions and Judgments given upon
folemn Arguments, and with grear Deliberation
and Conference of the Reverend Judges and Sa-
ges of the Law, in Cafes of Law, the moft of
them very Famous, being of the King’s efpecial
Reference from the CQumcil-Zable, concerning the
Prevogative; -As for the digging of Salt-perer,
Forfeitures, Forefts, Proclamations, &¢. And the
Jurifdi&ions of the Admiralty, Common Pleas,
Seay-Chamber, High Commiffion, Court of
Wards, Chancery, £5¢. And Expofitions and Re-
folutions concerning Authorities, both Ecclefiafti-
cal and Civil, within this Realm. Alfo the Forms
and Proceedings of Parliaments, both in Englend
and Jreland: With an Expofition of Poyring’s
Law. . ‘

Noz eff Leges condendi amtboritas, ubi - eft obediendi weceffitas, &
e converfo.

The THird Eoition cozvected, ‘with the
aonition of References. |
With two exalt Tables, the one of the Names of the

Cafes, and the other of the principal Matters therein
contained. a :

+  Inthe S4AVOT: :
{Printed by E. and R, Nu T, and R. Gosting, (Affigns
of Edw. Sgyer Elgs) for D, WBowne, J. Wialthoe,
45, Linfot, K. Golitng, wi. Pears, L. Yard, W,
Annys, g, Dsbozn, L. Wioodivard, 4. Dooke, I
Clay, Z. Wiotton, 1. wiliiamfon and &, TWard,

| M DCC XXVIL -
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¥ Have perufed this 7rearife,

intitled the twelfth Part,
of the Reports of Sir Edward
Coke Kt. and I do, upon my
Reading thereof, conceive the
- {fame to be his Collections, and
that the Printing of the fame
(containing very much good
and ufeful Learning) will be

for the good of this Nation,

and of the Profeflors of the
~ Common Law. |

The fecond of February

- Edw. Bulfirod.
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Part XIL

A

TABTI E

OF THE
SEVERAL CASES

Contained in this

B O

A

ABergat}eny (Lord)

his Cafe  fol. 70
Acceffory, none in Trea-
fon, Petit Larceny,
and Trefpafs 81
Admiralty L)
Admiralty, no Court of

Record 104
Affidavits falfe 128
- Ap-Evan, and Barker 23
Afhley’s Cafe 90
Ayrum Regine 21

2

O K

B '

Aker and Hall’s Cafe |
100
Bank’s Cafe 62

Bedles and Beard’s Cafe

Bellingham®s Cafe 7‘:
Benevolence, the Cafe
thereof == = 119
Bifhops, their Cafe 7
Buggery 36

‘ Cﬁ



A TAB LE qf the Cafes. ParyXIL

C.

Afpms uﬂegcztum a-
warded by Juftices

of Peace 103
Chancey’s Cafe 82 -
Chancellor and Regifter

8.

Chute’s Cafe . 116
Comniffions 3L
Confpiracy 23
Covocation ,
Corven’s Cafe 105‘

Countefs of Shrewsbury’s
94

- Cafe . . -
CrimesandSmith’sCafe4 - - -

Crowrn
Cuftom "
" Cuftoms, Subfidies,
Impofitions
Cuftoms: ef' London

100

a‘ﬁcf

ar 3
D.

Erby (Barl) his Cafe

. 114
Dignity, Pf‘ﬁ*ogatzm See

gofzour; , 112
gdrtﬁ&n s'Cafe

120

ﬁ'ﬂ‘reffe per Gaelcw 127
B
g‘A R L of ‘S‘brewsinu s

Cafe 106

arl of Derly’ sbaﬁe 14

,Earl of  Northamptor's
CCafe S 132
Edwards (Dr.) v. Woot-
ton ) 35
Eftrays. 101

 Empringham’s Cafe 84

- Eftwick’s Cafe 135

“"Evan and Batker - 23
F.

Elons Good 121

Firft-Fruits  and

Teriths 48

- Fifbing - 89

Floyd and Barker 23

Ford and Sheldon’s Cafe
Emféztzms by Treafon 6

- Forrefts
Fuller’s Cafe” = ¢ 41'
G. |
GErhng s Cafe nr
H
A:mzs C’Mpm‘, 129

Habeas Corpusy, Re-

turn and lecharge 47
Hawkerxdge s Cafe 129
Haye’s Cafe

102
Haynes’s Cafe =+ 113
Herefy 56
Herfey’s Ca{,'e - 103
High Commxﬁion 4.9, 84,

High Commiffic loners 69
High Commiffioners, if
they have Power to

imprifon . 19
Hornours70,81,96,1 sS,Mz :
Hungate’s Cafe - 122

Hutchinfon (Dr.) his
Cafe 3 1} 7%

Huﬁ"ey and Lezgliton 106



ParrXIL. 4 TABLE of the Cafes:

I

807 dittion of the Court
of Common Pleas 109

jurzfdzﬁzm Ecdef azﬁzml

DS & £ 3
Jufcxce in Wales not but

48

* by Commiffion
oL
“Angdale’® s Cafe 58
Leake (George) his

15

Lzbsls ' 335
Lord St. John, and Dean

of Gloncefter’s Cafe 3
Lord Abergaveny’s Cafe

‘ 70 .
Lord Vaux’s Cafe 93
M.
Anney’s Cafe 101
M Mansfield’s Cafe
123
Mmﬂaugbwr 87.
Moufe’s Cafe 63
N.
Orthampton  (Earl)
“his Cafe 132
0.
ATH ex officio 27
Oatb befbre Fu ﬂzces
Ogle (Lord) his Cafe I 07
Oldfield’s Cafe

71

Stanneries

P.

Y Ardonr 29
Parlzamem‘ in Freland
109

Pdrlmmem Fbrms and Or-

- ders 1§
I?zmcy _ "3
Premunive 39
... Prerogative of the King
in Sali-peter 12
Privilege of Priefts 100
Proclamations 74
Protor’s Cafe 118
Probibition 59
Probibitions del Roy 63
Probibition, Court Eccle-

fiaftical 65

Probibition,none after the
Writ De excommunican

20 babendo. n6
R.

Efervation " 36

Robert’s Cafe 65

Roper’s Cafe "4%

. Roper (Anthony) his

Cafe 47
S.

Alt-peter 12
Scarlet’s Cale g9
Seatsin Churches 1oy

Shrewsbury ( Countefs)

her Cafe 94
Shrewsbury ( Earl) his
-~ Cafe - 106
Shulter’s Cafe 90
Simony Y4, 101

: 9
Stock=



4 TABLE of the Cafes. PartXIL

Stoékdale s Cafe 86
- Stray ' 102
T,
) Homlixifon’s Cafe
10

Thro?morton (Lady)' 69
Trea

V.

AUX (Lord) hxs:
: V Cafe 93.

w.
ALES, the Lord
Prefident’s Cafe
- 5o, 51

Warcombc and Carrels
Cafe S 124

5. Women ftolen . 20, 100
Trevor. (Dr) his Cafe.
7 :

Wooton and Edwin’s
Cafe L 36
Writ De baretico combu~
rendo 20y 93

. Y‘ .
ORK, the Lord

Preﬁdent s Cafe 5o,
. sL

Palche



ParT XIL

Pafch. 4 Jacobi Regis.
 Forp and Surrpon’s Cafe.

N an Information in the Exchequer-Chamber for the
King, againft Thomas Ford Efq; Ralph Sheldon Eig;
and divers others ; the Cafe was thus.

T bomas Ford was before the Statute of 23 Eliz. a Recu-
fant; and for Money lent to Sheldon, fome before 23 Eliz.
and fome after, rook a2 Recognizance in the Names of
the other Defendants, and took alfo a Grant of a Rent-
charge to them in Fee, with Condition of Redemption by
Deed indented : And the Recognizance was conditioned
for Performance of Covenants in the faid Indenture, and
afterward the Statute of the 29 El was made, by which
it was enafted, that if Default of Payment was made in any
‘Part of Payment (viz.) of 20/, for every Month, &c. That
then and fo often the Queen’s Majefty by Procefs out of

. the Exchequer may take, feife, and enjoy all the Goods,
and two Parts; §5c. And after the faid A&, and before the
29 Year of the Reign of the late Queen, Ford lent divers
other great Sums of Money to Sheldor, and for Affurance
of it, took a Rent-charge by Deed indented, with Condi-
tion of Redemption : And took alfo feveral Recognizances in
the Names of fome of the other Defendants, for Perfor-
mance of Covenants, . as is aforefaid : which Recogni-
zances did amount in all to the Sum of 2rocol all which
were to the Ufe of the faid Ford, and to be at his Difpofi-

Poge [1]

Information
on a Forfeirure
for Recufancy.
1 Hawk’sc.1s.
St.é;.E‘].c. I.
10Co. §4. §76.
Hob. 127.

1 Leon. 249,
Poft. 131.

St.29. El.c. 6.
Hob. 205,

tion, and they were forfeited : And afterward, viz. 41 EL

Ford was convid of Recufancy, and did not pay 20 /. fer
menfem, according to the Statute. And, If upon all this
Cafe the King fhould have the Benefit of thefe Recogni-

zances, was the Queftion, "
~ And this Cafe was debated by Coinfel learned on both
fides in Court. And it was objected by the Counfel of
Ford, that if the Recognizance had been acknowledged to
Ford himfelf, they fhould not be forfeited to the King, for
the Statute {peaks only of Goods, And Debts are not in-
: : B cluded

3 Ca33.
plowi, 229,



Poge (2]

St.29ELc. 6.

12 Co.32 b,
# § 0. 33.

"Forp and Surrpons Cafe. Parr XIL

cluded within the Word (Goods.) And therefore, if the
King grant all the Goods which came to him by the At-
tainder of 7 §. the Patentee fhall not have Debts due to
him, for that the Grant only extends to Goods in Poffeffi~
on, and not to Things in Ation. And this Aét is a Penal
Taw, and fhall not be extended by Equity.

2. It was objefted that thefe Recognizances were ac-
knowledged, to perform Covenants in an Indenture concern~
ing a Rent-charge : And therefore favours of the Realty,
and are not within the Intention of the faid A&, which
fpeaks only of Goods.

3. No Fraud or Covin sppears in the Cafe ; and then
forafmuch as no A& of Parliament extends to this Cafe, it
was faid, that the Common Law doth not give any Benefit
to the King: For at the Common Law, in far fironger
Cafe, if Coftuy que ufe had been attaint of Treafon 5 this
afe forafmuch ¥ as it was but a 77zt and Confidence, of
which the Law did not take Notice, it was not forfeited
to the King, and could not be granted : and if an U fhall
not be forfeited, of which thete fhall be a Poffeffio fratris,
£9c. and which fhall defcend to the Heir, a multo fortiori
ameer 77ft and Confidence fhall not be forfeited.

4 It was obje@ted, That if the Forfeiture in the Cafe at
the Bar accrues to the King, by the Statute of 29 Eliz. it
ought to be by force of this Word (* Goods:) But that fhall
not be without Queftion in this Cafe. For Ford hath not
any Goods, but only a meer 777/ and Confidence, which
is nothing in Confideration of Law.

And the Court cannot adjudge that thefe Recognizances
belong to the King by Equity of the faid Statute, becaufe
it is Penal : Alfo one Recognizance was taken in the Names

. of fome of the other Defendants, before the Statute of the

29 Fl which gave the Forfeiture.

And for that Reafon, it cannot be imagined that it was
¢o defeat the King of a Forfeiture, which then was not in
E(fé, but given afrerwarde. _

" “As to the firft Objeétion, it was anfwered and refolved
by all the Batons,and by Pophanz Chief Juftice of Eugland,
and divers others of the Jultices, with whom they confer-
red, that if the Recognizances had been acknowledged to
the Party himfelf, that they were given to the King with- -
out Queltion 5 for perfonal Aétions, are as well included
within this Word, Goods, in an A& of Parliament, as Goods

_in Poffefiion. But inafmuch as by the Law Things in A~

&ion cannot be granted over, for that Caufe by general

 Grant Things in Action (which only he may grant by his

Prerogative) without fpecial Words pafs not ; for what he can
grant only by his Prerogative can never pafs by general
: Words,



ParTXIl. Forpand SuELpOX's Cafe.

Words, And it was affirmed, That fo it had been refol-
ved before, that is to fay, That Debts were forfeited to
the King by the faid A& of the 29 Eliz, And where
the Statute faith, Shall take, fife, and enjoy all the Goods,
and 1wo Parts, &c. Although a Debt due to a Regufant
cannet be taken and feifed, yet inafmuch as there is another
Word, viz. Enjoy, the King may well enjoy the Debt 5
and by Procefs out of the Exchequer levy it, and fo zake
and feife, vefers to rwo Parts of Lands 12 Poffeffion, and
enjoy relates ro Goods. . Y '
As to the fecond Objeftion, it was originally for the Loan
and Forbearance of Money. And as well the Recognizance
as the Annuity were made for the Security of the gaymént
of the faid Money : Alfo when the Recognizangessare for-
feited, they are but Chattels perfonal. 0
As to the third Objection, There was Covin apparent :
for when he was a Recufant confinually after that. Starute
of the 23 Eliz, and for that chargeable to the King; for the
Forfeiture given by the fame A¢l, it fhall be intended that
he took thefe Recognizances in the Name of others; with
an Intent to prevent the King of levying of the Porfeiture :
And all the Recognizances which were taken inother
Men’s Names after the faid A&, fhall be prefumed in Law
to be fo taken, fo the Intent to defeat the King of his For-
feiture : True it is, That an U or Truf [ball not be for- 1Inkk 172.5.
feited for Treafon or other Offence by the Common Law,
"becaule it is not 2 Thing of which the Common Law ta-
keth any Notice, for that Ceftuy que ufe, hath neither Fus
in re, nor Fus ad rem 5 but by the Common Law, when
any A& is done with an Intent and Purpofe to defraud the
King of his Jawful Duty, or Forfeiture by the Common
Law, or A& of Parliament, the King fhall not be barred
of his lawful Duty and Forfeiture Per obliguum, whichs
-begngs to him by the Law, if the A was made /¢ di-
retto. v
And therefore if 2 Man outlawed buy Goods in the
Names of others, the King fhall have the Goods in the
{fame Manner, as if he had taken them direily in his own
Name : Soif any Accountant to whe King purchafe Lands
in the Names of others, the Kifig"{hall feife thofe Lands
for Money due unto him. * And this appears by the Cafe of
Walter Chirton, Trin. 24 FEd, 3. Rot. 4. in Scaccario,
where the Cafe was, that Jalter de Chirton was indebted
to the King, 1800l which he had received of the King's
Treafure, and did purchafe certain Lands with the King's
Money s and by Covin had caufed the Wendor 1o epfeoff
this Friends in Fee to defraud the King, and notwirhftapd-.
ing took the Profits himfelf 5 And afierwards Waltey Chix-
’ - ._# l;aznz

Poge 53



Forbp and Surrpon's Cafe. Parr. XIL
2012 was committed to the Fleet for the faid Debt. And all
the Matter was found by Inquifition, and by Judgment the
Land was feifed into the King’s Hands Quonfyue 5 for in
3 Co.12.b.  the Cafe of the King, an A& done by Covin, Per obliquum,
7Co21b29.b. fhall be equal to an A& done De direfto, to the Party him-
foc(‘:’; 718 felf; for, Rew fallere non vult, falli autem non poteft : See
11 Co. 90‘.*}1,' another Precedent, 77in. 24 Fd. 3. Ros. 11. Suis Regis,
9%, 03.2.  where one T homas Favell was ColleGor of Tithes and Fif-
Cg;" Eliz. 221, teens, and was feifed of certain Lands in Fee-fimple, and
ardr.25,26. having divers Goods and Chattels, Die inzromiffionis de
1 Vent. 132 colleftione & levatione, of Tenths and Fifteens, Languidus
in extremis alienavit tenementa fua € bona € catalla di-
verfis perfonis, and died without Heir or Exccutor. In this
Cafe by the Prerogative of the King, Procefs was made as
well againft the Ter-tenants, as againft the Poffeffors of the
Goods and Chattels, although they were not Executors,
&e. Ad compurandum pro colleltione predifta, €5 ad re-
Jpondendum & furisfaciendum inde Regi, &c. Er boc per
Cancellarium Auglie & Capitales Fufticiarios Auglie, € a-
liorunz Fufticiariorum urrifque Banci 3 Quod nota bene.
As to the fourth Objeftion, Noz reférr, whether the
Duty do accrue to the King by the Common Law, or by
Statute 5 but be it the one way or the other no Subterfuge
that the Party can ufe, can defeat or defraud the King :
And altho’ one of the Recognizances was taken before the
Statute of 29 El. yet that was to his ufe, and for that it is
in the Nature of a Chattel in him, and was taken in the
Names of others to prevent the Queen of her Forfeiture,
which fhe might have by the A& of 23 EL and althou h
Ford was not convit until 41 FJ, that is not material, for
at all Iimes before that, he was fubje& to a Forfeiture for
his Recufancy.

Pafch.



Part XIIL

Pafch. 4 Jac.

In the Chancery, 27 Fanii, 20 Eliz. Inter
Fobannem Dominun: §. Fokr de Bletfo que-
rentemn, (¢ Decanuin & Capitalens Glocetrie
Defendentes.

THE Cafe was, That the Plaintiff brought a Quare
Impedit in the Common Pleas, againft the Defendant,
for the Church of Penmark, in the County of Glamorgan ;
which Suit was ftaid by Aid prayer, and the Record was
removed into the Chancery ; upon which the Plaintiff
moved for a Procedendo, emdy upon Oyer of Caufe, before
Sir T homas Bromley Lord Chancellor, in the Prefence of
Sir Gilber: Gerrard Mafter of the Rolls, and Shure and
Wyndham Jultices, and Popham Attorney, and Fgerton So-
licitor of the Queen, the Plaintiff fhewed a Gift in Tail
of the faid Advowfon made to his Anteceflor, in the 18 R.

Aopropriation,
Procedendo
denied in
Chancery. -
“ee Warfon’s
Clergyman’s
Law 194, 195.
301 &ec. |
Cotton’s Re-
cords 481,623.
1 Danv. 510,
511, &,

2, and a Verdi& for his Anteceffor in the r2 H. 8. anda -

Prefentation by his Grandfather to the faid Church, of a
Clerk who was admitted, inftituted, and induéted, with
Pofleffion for certain Years, and divers other Matters to

rove the Title of the Plaintiff, yet for this, that the De-’

endant and thofe from whom he claims, Time out of Mind,
had had the Poffeffion of the Parfonage as Impropriate fa-
ving Interruption for fome fmall Time.) And for this that it
fhall be a dangerous Precedent to the Queen and others,
Owners of Impropriations, being able to maintain ¥ the Ap-

propriations to be perfect in all Points and Circumftances, -

- which are requifite to the making of an abfolute and com-
 pleat Impropriation, the Appropriations being made of an-
" cient Time. R

. It was refolved by this Court of Chancery, by the Advice
of the Juftices and Counfel learned ‘of the Queen, that no
Procedendo in loquela fhould be granted. o

Vide Ridley fol. 153, 154. the beginning of Appropria-
tiouns and of Aunuities to be sifcharged of Tithess; it was
after Benedi& who was the Tuftirutor of Menks, &c.
And note there the Reafon of Prayer being freferred
before Preaching.

" Vide 155, ibid. That the Saxon Kings apfropriatedeighs
Churches to the Monaftery of Croyland, as appears by
Ingulphus who was Abbot there. , )

B3 Trin.

Pige (4]

Seldent {peci-
legium 192,
197. Hitory of
T rhes, chap.

1 13, &e. |



Eri:iov(rmené
is prefiimed
when a Vicas

* ridgé hath

long cont.nu-
ed: !
See Watfon's

Clérgyman’s

194, 3915 392,
& -~

by L .
2 Co. 47-

Wﬁr(’nn 194,
2 Cro. 252,
vott. 5.

Pirt X1

Trin. 30 Eliz.
In the Exchequer-Chamber.

Intes Thomami Crimes ¢& alios Querentess &
Henricum Smyth Defenderntenss

T HE Cafe was fuch; The Abbot of Skiby held the
Parfondage of Bulbenbam in the County of Leicefter
appropriate, which as a Parfonage improptiate cime to
King H. 8. by Diffolution of Monafteries; 4nno 31. H. 8.
who in the 37th Year of his Reign, granted it in Fee-farm 3
under which grant the Plaintiff claimeth 5 the Defendant
had obtained a Prefentation of the Queen, and to deftroy
the faid Impropriation’ did fhew the original Infirument of
ity Aiio 22. Ed. 4. with Condition; that a Vicaridge fhould
Be competently endowed;and alledged that the faid Vica-
tidge was never endowed: And for ‘that vefy caufe the
Impropriation was void; and in truth there was no Inftru-
mgnr; nor direét Proof of any Endowment of the Vica-
ridge. o . : )

_ Biit for this that the faid Refloty was during all the
Time of the Imptoptiation fuppofed, reputed, and taken to
be appropriate, and by all tiat Time a Vicar prefented,
admitted, inftituted, and induéted as a Vicar rightfully en-
dowed, and paid his Firft-fruits, anid Tenths :_ '

It was refolved by all the Court, That it fhall be pre-
fumed that the Vicaridge in rei:?eé’c of Continuance was
latwfully endowed, for that Omurls prefumuntur folemniter
effe ata. And it fhall be of dangerous Precedent to exa-
mine the Originals of Impropriations of any Parfonages; and
the Endowments of Vicaridges, for that the Originals of
them in Time will perifh. And fo it was decreed for the

Plaintiff

ill:



Part XII.

Hill. 4 Jac. Regis.

Inter Williclm. Bedle gez2' quer’ ¢& Thomam
Beard Clevicum, Jacobum Wingfeild milirem
¢ Mariam Wingfeild Defezd.

T HE Cafe was thus, 4zn0 31. Ed. 1. The King being chancery:
feifed of the Manor of Kimbolton, to which the Ad- Impropriaton
vowfon of the Church of Kinzbolton was appendent, by his not vou be
Letters Patent granted the faid Manor, with the Appur- Gy otan Er
tenances, to Humphrey de Bobune Earl of Hereford, in the Pauon,
Tuil general. Humphrey de Bobune the Iffue inTail, by Granor,&e.!
his Deed, in the 40 of Ed. 3. granted the * faid Advowlon Pgge [5]
then full of an Incumbent to the Prior of Sroneley, and his

Succeflors: And a:it the nei;;t ZAvoidance they held it, Iz *8 Co. 144,

proprios ufus; and upon this ropriation made. Concur- 335
7‘8151'1'7[5 15 que in jzgre requimg}z)tmlz, after the Death of the ?g?,ff” 159,
Incumbent, the faid Prior and his Succeflors held the faid
Church appropriate, until the Diffolution of the Monaftery,
in the 29 H. 8. the faid Manor defcended to Edward,

Duke of Buckingham, as Iflue to the faid Eftate-tail. And
the Reverfion defcended to King H. 8. The Duke in the
13 H. 8. was attaint of High Treafon, 14 H.8. The
King granted the faid Manor, &, with all Advowfonsap.

endent, &c. to Rich. Wingfield, and the Heirs Males of
is Body, 16 H. 8. It was enaéted by Parliament, that
the faid Duke fhall forfeit all Manors, &c. Advowfons,
&¢. which he had, &c. in 4 H. 8. The King, Anno 37 f.

8. granted and fold for Money the faid Re&tory of Kim-
bolton, as impropriate in Fee, which by mean Conveyance
came to the Plaintiff for 1200/ 37 El. Beard the Defen-
dant did obtain a Prefentation of the Queen by Lapfe, pre-
tending that the faid Church was not lawfully impropriate
to the faid Prior of Stonzeley.

1. For this, That Humphrey, who did grant it to the 4Co 31,3334,

* Prior, had nothing in ir, for that it did not pafs to his 378x1C0122.
Anceftor by thele Words (Maneriune cum pertintibus.) See 1o.Co, sy,
Watfor 89, 92. . -

2. Or for this, that he had no more than an Efate in :Z7Co‘ 96, 9%)

" 'Tail, and then by his Death his Grant was void. 1 Co. 22,

3 Co. 84.
B 4 But



3 To, 9m,
3 50, 3l
£ 30, 66.

7 Co 19,
Antea 4.

Beprt verfus BeArRp. ParTXII,

But it was refolved by the Lord Ellgfinore, Lord Chan
cellor, with the principal Judges, and upon Confideration
of Precedents, that the Plaintiff fhall enjoy the faid Reéto-
ry. For altho that by any Thing which can now be fhewn,
the Improyriation is defeftive (for by nothing which now
appears, the Iffue in Tail had any Thing in the Advowfon
at the Time of his Grant to the faid Prior,for that the Ad-
vowlon did not pafs by the Grant of the King, by thofe
Words (Cume pertinentibus) yet it {hall be now intended in
refpedt of the ancient and continual Pofleffion, that there
was a lawful Grant of the King to the faid Humphrey, who
granted in Fee, o that he might lawfully grant it to the faid
Priory, (Omnia prefumitur folempniter effe afta.y . And all
fhall be prefumed to be done, which might make the an-
cient Impropriation good : For Zempus eft edax rerum s

‘and Records and Letters Patent, and other Writings, ei-

ther confume or are loft, or imbeziled : And God forbid,
that ancient Grants and Aéts fhould be drawn in Quefti-
on, although they cannot be fhewn, which at firft was
neceflary to the Perfe@tion of the Thing : And if the Im-
propriation had been drawn in Queftion, in the Life-time
of any of the Parties to it, they might have fhewn the Truth
of the Matter: But after the Death of all the Parties, and
after fo many Succeffions of Ages, (in all which the faid
Church was efteemed and allowed, to be rightfully impro-
priate.) If any Objeétion or Exception thould now prevail, the
ancient and long Pofleffion of the Owners of the faid Reéto-
ty fhould hurt them. For if ‘thefe Objeétions or Excepti-
ons had been made in the Lives of the Parties, without
any Queftion they had been anfwered, or otherwife in fo
many Succefliens of Ages, it would have been impeached
or impugned. ' ' ’

Micb;
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Mich. 4 Jac. Regis. Pala

Cuafe of Forfeiture by Treafon.

HII. 43 Eliz. A Cale was moved to all the Juftices; Te- porfeirure.t
nant in Tail before the Statute of 27 H. 8. made a Treafon.
Feoffment in Fee, to the Ufe of himfelf and his Wife in x Hawk'sc.30,
Tail : And after the Statute of 27 H. 8. is made, the Huf- ggg‘*'cg‘;’;m,s
ba.nd‘ was attaint of High Treafon, 31 H. 8. and died, the Records 3,
Wife continued in Poffeffion and died, their Iflue enter, and 59, 323, 325,
dye, and this defcends to his Iffue : And all this efpecial 335 3% 34%
matter is found by an Office. 400, 652, 670,
The Queftion was, If the Iffue in Tail, or the King, 599
fhall have the Land ; and it was objeed that the Right
of the ancient Eftate-tail cannot be forfeited for divers
Caufes 5 Viz. ‘
1. For this, that the ancient Eftate was difcontinued, 3 co, 1, s, 3,
and fuch right of A&ion cannot be forfeited j as it is agreed &e.
in the Marquefs of Winchefter's Cafe. t
2. The Feoffor himfelf, as this Cafe is, had not any
right to the ancient Eftate-tail (for by his Feoffient his
Right was urterly gone) was attaint, and he cannot forfeit
what he hath not. :
3. The Iflue in Tail is remitted to that ancient right
which cannot be forfeited : And the new Eftate-tail which
was derived under the Difcontinuance, and which may be
forfeited by the Statute of the 26 H. 8. cap. 13. is continu-
ed; and by A& in Law, viz. The Difcent and Remitter’
avoided : Andthe Eftate of the King may be devefted out
of the King by Remitter, which is an A& in Law. As
if Difcontinuee of Tenant in Tail, grant the Land to the
King, his Heirs and Succeffors : And the King grant the
Land to Tenant in Tail for Life, the Remainder to his
Son and Heir apparent for Life, Tenant for Life dies, the
Iffue by A& in Law is remitted : And by this all the E-
flate of the King which he hath under the Difcontinuance,
is devefted out of him, and with this accords Plow. Corz.
489. in Nicol's Cafe : fo in the Cafe at the Bar, the new
Eftate under the Difcontinuance which was forfeitable is
now purged by the Remitter of that ancient Right 5 and
the Title which the King hath, is by that defeated and a-

voided,
e Refolved
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Refolved that in this Cafe the Iffue in Tail was barred :
And that which had been faid, anfwered, confefled, and
avoided. For Truth it is, that right of A&ion cannot be
given to the King, by the Statute of the 26 H. 8, But
when Terant in Tail difcontinues his Eftate to the Ufe of
himfelf in Tail, and after is attaint of Treafon, now by the
Statute of 26 H. 2. he doth not forfeit only the new Eftate
in Tail, but by this the Right of the ancient Eftate is bar-
ted for ever : For the Wordgs of the Statute are, That eve-
ry Offender being lawfully convit of High Treafon, &5c.
fhall forfeit to the King, his Heits and Succeflors, all'fuch
Lands, Tenements, and Hereditaments, which any fuch
Offender fhall have of Eftate of Inhetitance: By which
Words, if there was not any Saving, the Right of the anci-
ent Eftate-tail was bound, then the Saving is, faving to
every Perfon, €5¢. (other than the Offenders, their Heirs
and Succeflors, and fuch Perfons as claim to any of their
Ufes) all fuch Rights, fo that the Offender and his Heirs
are excluded out of the Saving : For Heirs includes all
manner of Heirs, and for this they are bound by the Body
of the A& S ‘ ~

And fo note a Diverfity between a naked Right of A&H-
on which is not forfeitable, and an Eftate of Inheritance
which is forfeitable, coupled with anancient Right,fot which
the Forfeiture of the Poffeflion is barred* by the faid A&,
And when all this appears by Office, then is the Iffue in
Tail notwithftanding the Remitter barred by Force of tHe
faid A& of Parliament, to which all are Parties or Privies:
Aund it is not like to the Cafe in Plowder’s Com. of Remit-
ter, for this is no Bar of an ancient Right.

'Pajéla.'
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Pafch. 4Jac. Regis

Cufe at a Committee concerning Bifbops.

A T this Parliament held, Pafeh. 4 Fac. Regis, it was Bithops whe-
£ X moved and firongly urged at a Grand Compmittee of ther Donarive
Lords and Commons in the Painted Chamber, that fuch Eleétive,

p Watfon’s Cler-
Bifhops as were made and created after the fitt Day of gygaoxgssl..a-lwi:'
this Seflion of Parliament were not lawful Bifhops. 171,

1. Admitting that they were Bifhops, yet the Mannet 2 E{}{ 342
and Form concerning their Seals, Stiles, Procefs, and Pro- $ 34
ceedings in their Ecelefiaftical Courts were not confonant to
Law : And their Reafon was for this, that it is provided by
the Statute of 1 Ed. 6. cap. 2. that from thence forward g, | g (...
Bifhops thould not be Eleétive, but Donative by the Let- 5 Co.o.
ters Patents of the King: And that forafmuch as at this Vide Poft. 13,
Day all Bithops are made by Eleétion, and not by Donati-
on of the King, according to the A& ; for this Reafon, if
the faid AQof 1 E4. 6. be inForce from the Time that
it took 1ts Effec, the Bifhops are not lawful, ,

- 2. By the faid A& of 1 E4. 6. it is further énalled, that
all Summons, Citations, and Procefsin Eecclefiaftical Courts,
fhall be made in the Name and Stile of the King, and that

their Seals fhall be engraven with the King’s Arms, and

that Certificates fhall be made in the Name of the King.
And whereas the faid A& of 1 E4. 6. was repealed by a g0 ) 16 4.
fpecial A&. 1 Marie Parliam. t cap. 2. Seff. 2. Andthe &1 Mar.
fsid A& 1 Mar. is' now repealed by a Branch of an A&, Sef 2. c.14
1 Fac. cap. 25. verfus finem, for by the fame A& it is en- * Co.9..
‘aéted, That the faid A& of 1 Mar. fhall be exprefly re-

pealed : The faid A& of 1 E4. 6. is now in Force.

For when an A& of Repeal is repealed, the firft Aét re-
pealed is revived; €. as appears in Spencer’s Cafe, 15 Ed.

3. Title Perition ».

" And for this; it was concluded that the faid 1 E4. 6. c. 2.
‘being in Fotce; by a Confequence all Bifhops made after the
A& 1 Fac. were not lawful Bifhops : and for that their
Stile and Proceedings after the fame A& wereinthe Name
of the Bifhop, and not in the Name arid under the Seal of the
King ; for this caufe the Proceedings were unlewful, Quis
wort abfervara forma; infertur adnullitio aftus, And thefe
were Matters of great Import and Cenfequence, A

. C L}
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Vid. Cod.35,
36, 132, 967.

~other Branch of 1 E/ It is enale
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As to thefe Objections, upon Confideration had of them
by Commandment of the King, it wasanfwered and refol-
ved by Popham Chief Juftice ot England, and Coke Attor-
ney of the King, and afterwards affirmed by the Chief Ba-
ron, and the other Juftices then attendant to the Parliament,
upon good A dvice and Confideration, that although the
faid A& 1 Mar. be tepealed, that yet the faid A& 1 E4. 6.
¢ap. 2. for other Caufes is not now in Force, but remains re-
pealed : yet true it is, that when an A& of Repeal is re-
pealed,'the firft A&, as hath been faid, ftands in force, and
Is implicite revived, But it is to be obferved, That the
faid A&, 1 Ed. 6. was repealed, adnulled, and annihilated
by three feveral A&s of F:.rliament : And as a Man which

is bound by three feveral Bonds, although he break one or

two of them, yet the third which remains whole will bind
him: So when * the Words of three feveral A&s repeal or
adnull an A&, altho’ that one or two of the Aéts of Repeal
or Adnullation are repealed, yet the other which remains
in Force, adnulls the firft Aét: Firft of all, the A& of 1 M.
exprefly repealed the A& of 1 E4. 6. c. 2. and the A& of
1 8 2 Ph, & Mn. hath likewife fufficient Words to repeal
and adnul the faid A& of 1 E4. 6. as to Stile, Seal, and
Procefs, in Court Chriftian, altho’ that the A& of 1 Mar.

Pgrlia. 1. had never been made, the Words of which A&

are; and the Ecclefiaftical JurifdiGtions of the Archbifhops,
Bithops, and Ordinaries to be in the fame Eflate for Pro-
cefs of Suits, Punifhment of Crimes, and Execution of
Cenfures of the Church, with knowledge of Caufes belong-
ing to the fame ; and as large in thefe %oints as the faid Ju-
rifdiction was, Ann0 zo. H.8, And altho’ that the faid A&
of 1 Mar. hath by exprefs Words repealed the faid A& of
1 Ed. 6. and for that it may be faid, that the faid A& of
1 & 2 Ph. & Ma. could not repeal that which was repeal-
ed before ; yet it was refolved that now, in as much as the
Repeal which the A& of 1 Mar. operates, is now adnulled
and repealed, it follows, that if now the A& . of 1 &3 2 Ph,
& Ma. be in Force, or if the faid A& of the 1 Eliz. cap. 1,
operate only as to the faid A& of the 1 & 2 Ph. 88 Ma. it
makes that the faid A& of 1 E4. 6. cannot alfo ftand, Luia
leges pofterioves priores contravias abyogans. But it was
objected that the faid A& of the firft and fecond of P, ¢35
AMa. is repealed by the Statute of 1 EL 1. And it was an-
fwered and refolved that it was enacted by the A& of the
1 Eliz, that the faid A& of 1 € 2 Ph. & M. and every
Branch and Article of it (other than for fuch Branches as be:
hercafter exprefled, (fhall be rapealed: and after by the
, that all other Laws, Sta-
tutes, and every Branch thereof repealed and made void

by
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by the faid AG of 1 & 2 of Ph, & Ma. and not in this A%
efpecially mentioned and revived, fhall remain and be re-
pealed and void, as the fame were before the Making of the
A& : But the A& of 1 E4. 6. was, as hath been faid, re-
pealed by the A& of 1 & 2 Ph. & Ma. and the Aét of
1 Fd. 6. is not revived fpecially by the A& 1 FL yet the
A& of 1 Ed. 6. remains repealed as it was before the fecond
A&, which hath fufficient Words to repeal and adnull the
A& of 1 Ed. 6. and to anfwer both the Objeiions 5 the
Statute of 1 Eliz. cap. 1. revives the A& of 25 H. 8. ¢: zo. Cod. 125, 871,
and further enaéls,that it thallftand in full Force and Effe&,
to all Intents, Conftruétions and Purpofes. And by the faid
A& of the faid 25 H.8. ¢. 20. It is provided that at every
Avoidance of any Archbifhop or Bifhop, the King, his
Heirs and Succeflors may grant to the Prior and Covent,
and the Dean and Chapter, &¢. a Licenfe under the Great Corge de
Seal, as of old Time hath been accuftomed, to proceed B
to the Eletion of an Archbifhop, or Bifhop, with a Letter
miffive containing the Name of the Perfon which they fhall
ele¢t and chufe, &¢. And further by another Branch in the
fame A&, It is enatted, That every Perfon chofen eletted,
and invefted, and confecrated Archbifhop or Bifhop, ac-
cording to the Form and Effe of this A&, fhall do and
execute every the Thingan d Things, as any Archbifhep or
Bifhop of this Realm, without the Offending of the Prero-
gative Royal of the Crown, and the Laws and Cuftoms of
the Realm, might at any Time heretofore do : And thefe
two Branches anfwers to both the Obje&ions, viz. For the
Manner of Eleftion and Confecration of Archbifhops and
Bifhops, and alfo for the Making and Execution of all
Things which belong to their Authority, as any Archbi-
fhop or Bithop might have done before the Making of the
faid A& of 25 H. 8. within which Words the Stile and Scal
of their Court, and the Manner of their Proceedings are in-
clofed. And now the A& of 1 Eliz. cap. 1. having revivid
the A& of 25" H. 8. and enalted that the fame fhall ftand
and be in full Force and * Strength, to allIntents, Confiructi- Puge [9]
ons and Purpofes ; from hence it follows, that the A& of
1 El. reviving the 25 ZI. 8. hath repealed the At of 1 FEd4.
6. for in an A& which was repealed, the Repeal is void and
annulled : And this was the principal Caufe of the faid
Refolution, for both the Points upon which the faid Doubts
were conceived. And it is to be obferved, that the Inten-
tion of the faid Repeal by the A& of 1 Fac. was to repeal
the faid A& of 1 Mar, -~ As to an A& made 5 Ed. 6. by
which it is ena&ed, That the Matrimony of all and every
Prieft, and other Ecclefiaftical and Spiritual Perfins fball
be adjudged, deemed, and taken, for juft, true, and /{f.zf-uy‘zgl
: Latyi-
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Matrimony, to all Intents, Conftruftions and Purpofes:
"dnd thar all Children borw in fuch Marvimony fball e
deemed and adjudged, to all Intents, Conftruttions and
Purpofes, to be born i lawful Matrimony, a4nd be legi-
timare and inkeritable, to Lands, Tenements, and Heredi-
tamentsy and thar they fpall be Tenant by the Courte(y and
Tenant in. Dower, &e. fo that now the faid A& of  Ma.
being repealed, the faid A& of 5 E4. 6. cap, 10, is now in
Force, and the Matrimony of gll Ecclefiaftical Perfons and
their Iffue, lawfyl and legitimate, to all Intents, Confiruéti-
ons and Purpofes, by which the Doubt amongft the Vulgar
is well explained. : . .
But the Repeal of all the A& of 1 Mar. by which divers
other Statutes were repealed, being repealed generally
without any Reference as to the faid Aft of 5 Ed. 6. ac-
cording to the Intention of the Parliament Sfub filentio, made
the faid Scruple. And yet as it appears by this Refolution
upon manifett and direét Matter, no Inconvenience of the
general Repeal of the faid A& 1 Mar, doth jnfue,

And note, by our Books it appears, that if a Deacor oy
Prieft take a Wife, the Marviage was voidable by Di-
worce, and not void, for they had not vowed Chaftiry:
And for that, if they bad Iffue, and one of then dics,
the Iffue fbouid be inberitable. Bur if & Munk or
Nun, or other religious Perfon which bad wade a

 Vow of Chaflity, had wwarried, this Marriage 1s void:
And this doth appear 5 Ed. 2. Title Non-ability,
26. 19 H. 7. Zitje Baftardy 33, 2x H.7. 39,0 7

Mich.



ParT XII

Mich. 4 Jac.

Cufe of the Stannaries.

FT was refolved in the Star-chamber in the fame Term,

that the King had not the Pre-emption of Tin in Cors-
awall by any Prerogative. For Stannui fodina, nec plumbi fo-
dina, &c. or other fuch bafe Mines, do not belong to the
Kinﬁ by his Prerogative, butto the Subjet which is Owner
of the Land. But the Pre-emption of Tinn in Cornwall
belongs to  the King as an ancient Right and Inheritance
due to the King, as well of Tin in the Land of the
Subjeét as in his proper Demefnes: And although that
mow a Reafon cannot eafily be rendered of Things done
before Time of Memory, yet it may well be, that all the
Land of the County was the Demefne of the King ; and
upon Grant of the Land the King referved the Mines
to himfelf; for thefe Mines of Tin are of great Antiquity,
as appears after, Ex Diodoro Siculo. Et certo -cersius eft,
that ‘all the Land in Ewugland is derived mediately or im-
mediately from the Crownygfor all Land is held mediately
or immediately of the King, .and_for this Reafon fuch 2
Profit apprender may have a reafonable Commencement &
And where Ufage hath allowed it to the King, it doth
belong to him. True it is, that all the County of Cors-
awall was within the Foreft of the King; and that * it was
difafforefted by King Fobu, as appears by Cambden. And
what Confideration the Country gave for it to the King
concerning T'in cannot now appear, but ‘this appears plain-

Pre-emption
of Tin in
Cornwall,
See Cotton’s
Records ;c;,
142,197,346,
355. 4 Inft,
229,230,89%>
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ly, that before the 33 Edw. 1. all the Tin in Cornwall

and Devon allo, to whomfoever the Land belonged, ap-
pertained to the King: And this is proved by divers ex-
prefs Records, and by an ancient Charter of King Fobn 3-
mongft the Records “of the Bifhop of Exerer in hac Verba,
Fohannes Dei gratia Rex Angl’, &e. Omnibus balivis [u-
Jutem, Sciatis quod intuity Dei & pro fulute anime no-
Jire, . dedimus concelfimus ac prefenti charta noftra
confirmavimus Deo & Eoclefie beati Petri Exon, & ve-
nerabili patri - Simoni Exod Bpiftopo & fuccefforibus
Sfuis Exor’ Epifeopis, decimawm de antigua Jiruea ,,/tom(zz' in

‘ . L9177,
4

In Regiftr,

Co.4lnft.a1e.
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Com. Devon' € Cornub’: Habendum [ibi & fuccefforibus
Juis cum owmnibus libertaribus & liberis confuerudinibus
ad eam pertinentibus, per manus illius vel illorum qui Stan-
narium babuerint in cuftodia, €5c.

Paten.1H.3.  Rew, Roberto de Courtmey ([alutem. Mandamus vobis
memb, 4. wod fine dilarione & difficultare aliqua, babere facietis
szmzz’ Regin’ matri noftr’, ftannaria Com. Devon. cum

Cuneo & omnibus pertinent,

TZefte Com. Marefeallo, &ic.

H. 3. Fines . . . . .
tH 3;. . Rex conceffit Fobanni, filio Richardi, fannariam in
Cornubia reddendo 1000 Marks.
- Rex, &¢. Scintis quod conceffimus Ricardo dilefto fra-

1°H3@em 2 tri noftro flannariam noftramn Cornub’; cum omnibus per-

tinenribus, with Prohihition that none tranfport any T'in
without Licence of the faid Rickhard.

10Ed.2.Inqui.  For this that Decima flannarie noftr' in Cowd® Cor-

2. MUMEIO29- yul’ ¢ Devon. do belong to the Bifhop of Ewerers
It ,was therefore commanded to the faid Sheriff to va-
lue the faid Stannary, fo that the Bifhop may have
that which to him doth belong, viz. vers decima ftan-
narie 5 in which note fannarie noftre.

é?asf ol Tin Note, there are two feveral Charters, both bearing

ners. Vide Pl Date 10 Aprilis An. 33 Ed. 1. The one Ad emendatio-

Com.527.  peme Stamnariarmm noftrarum in Com’ Devor’: And the
other A2 emendationeme Stannariarum noftrarum in
Com® Cornub’:  Conceffirizus eifddern Stannatoribus quod fo-
dere poffunt flannum & turbus ad (tawnum fundendum
ubique in tervis moftris, € wvaftis wuoftris, & aliorum
quornmeunque in Comitaty preditto 5 & aquas & agua-
rum Curfus divertere Ubi & Quoties opus fuerit, &e.
ad fundaturam [flanni fleur antiquitas confuevit, (fine
impedimento uofiro feu aliorum_gquorumeungue : Ac quod
omnes flannatores uoftri predifti torum flannume funne
ponderatum, &c. licite wvendere poffunt cuicunque wvolue-
vint, faciendo nobis & heredibus softris cunageum & g-
lias confuetudines debitas & ufitatas niff nos vel haredes
woftri flannum illum emere voluerimus. :

35Ed. 1. in The Liberty granted to Tinners by the faid Charter,
the Treafury. 33 Ed. 1. granted to all Tinners, whsgch Charter of gg’
Ed4. 1. made to the Tinners of Devor’, was confirmed De -
verbo in wverbo, An. 4. Ed, 2. and was alfo confirmed,
An. 1 & 17 Edz,
‘ De

4
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De advifamento Concilii noftri ordingvimus guod ftan- Rot:Almawe,

num in Com’ Cornul’ & Devow' ad opus noftrum. ca- ;‘a‘;jt_'; 5‘3;1‘7.
Piatur pro defenfione regni mnoftri, &c. ‘Et ad partes L
marings celeviter mittarur, in auxilium & [wpporiatio-
nem * honorum_moftrorum, . Ita quod hominibus gui- Pagel 11 ]
bus flannum illud capi contigerit, de pretio ejufdemn flan- :
ni ad cerros terminos folvend’ fufficiens fecuritas per 105
fias, Affignavimus wos conjuntiie & divifim od capien-
dum, ad opus noftrum, rorum flannum in Comitars pre-
dilto cunitum & etiam cuniend’ cum cunivum fuerumt,
And there is alfo Authority given to take Carriages
tane_ per naves & bartellos 12 Portibus Cow’ preditf
exiftens’ quam Carrelta & alia Carriagia quecungue pro
Jtanno illo - ufgue ad Portum Southampron cavviandunt :
And Commandment given to the Sheriffs, Quod igf7
Jumptis pro Carriagiis & aliis meceflariis in bac pars
te inveniendis de exitibus ballivarum fuarum folvant.

Edward the black Prince deceafed and the King 2 EQ 3. %
(under the Great Seal) confirmed (the fame Year) to Ror. Pazenc.
Tydman of Limberge, Cunageune fannar torins Duca-
tus Cormul’ pro tribus amnis. Necnow empriomem 1o-
tius flanni, tam infra 4iltum Ducatum Cornul’ quam
Come. Devon foffi & fodendi quod vendi debear pro fine
- mille marcarum, & reddendo tria mille & quingentas
mareas.

The faid Charter was confirmed at the Suit of the
Tinners, 8 Ric. 2. to the Tinners in Cornwal.

The faid Charter of 33 F4. 1. to the Tinners of De- 1 Ed. 4.

von, was copfirmed at the Suit of the Tinners, Ao,
1 E4. 4, '

It was alfo at their Suit confirmed, 5 F.7, to the Tin- 3H 7.
ners of Devoz. :

Vide the Statute of the 11 of H. 3. by which it is 11 1. cap.g.

ordained, that a certain Weight and Meafure fhall be
ufed throughout all Ewngland ; Provided always, that
this A& extend not, nor be in any wife hurtful or
prejudicial to the Prince within the Dutchy of Corne
wal, or any Weights belonging to the Coinage of Tin .
within the” Counties of Cornmtosl and Devon, but that
fuch Weights fhall be ufed, &e. as hath been accuftomed.

C k The
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The King gave Commiffion and Power to Gilbors -
Brochoufe, to have Pre-emption for and in the Name
of the faid King of all white Tin within Cornwal and

Devon, for one and twenty Years, yielding three thou-

fand Marks Rent,

Note, The Stile of the f2id Courts of Stannarics
in Cornwal and Devon, at all Times, and during all
the Reign of Queen Elizgbeth, Mar. Fd. 6. H. 6. H. 3.
Ed. 4 H. 6. H's. H 4. &c. Magna Curia Dowmini Re-
gis Ducatus fui Cornul’ apnd Crokeventen in Com’ De-
‘von coraw ‘Fobanme Comite Bedford Cuftode Stannar
Aiti Domini Regis & Regin' in dicta Comitary Devorn:
By which it may appear, that at the firt all the Tin in
the County of Cornwal and Devon belonged: ta the King:
And after the faid Charters of 33 Ed. 1. the King may
buy all if he will . ‘

And note the Antiquity of Tin-Mines in Cornwal. Vide
Comden in Cormwal, 121, extrenman Promontoriam 94
oream Vergivio incumbit, Diodovo Siculo  dicirur Baleri-
am : Et. vide Diodsro Siculo 1ib. 5. ¢ 8. fol. 142. b. Bria
tanni qui juwia Balerium promontorium incoluns Merca-
vorum ufn qui co (tanni, &c.

And as for that which was objetted, that the Charter
of 35 F. 1. extends only to Tin within the Land of the
King himfelf: It was refolved, that by the faid Claufe (fo-
dere &5 fundere flanmum terris noftris & vaftis noftris &
aliorum * quorumcungue, €. Sicur Antiquitas confievit, &6,
It is manifeft that the King hath all the Tin, as well in
the Land of the Subject as in his own proper Land. '

.. It fhall be abfurd that the King fhall referve the
Emption of his own Tin. '

5-The King grants Stannatoribus noftris, divers Liberties
and Immunities which are all enjoyed as well by the Tin-
ners in the Lands of the Subject, as by thofe in the Land
of the King, &, ' ST

In



Part XIL

In the Seffion of Parliament held in
Decemb. An. 4. Fac. Regis.

Cafe of the Prerogative of the King in Sult-
: peter. ‘

' ALL the Juftices, viz. Popham Chief Juftice of Fug-
land, Coke Chief Juftice of the Common Pleas, Fig-

ming Chief Baron, Fenner, Searl, Yelverton, Williams,
and Zanfield, Juftices, were affembled ,at Serjeants Inn,
to confult what Prerogative the King had in digging and
taking of Saltpeter to make Gunpowder by the Law of
the Realm ; and upon Conference between them, thefe
Points were refolved by them all, zza voce.

That although the Invention of Gunpowder ‘was devi-
fed within Time of Memory, viz. in the Time of R. 2. ép"(‘?f' ,
yet inafmuch as this concerns the neceffary Defence of the Roserds 25,
Realm, he fhall not be driven to bay it in foreign Parts; Thar Powder’
and foreign Princes may reftrain it at their Pleafure, in OVC{UF}:PO"Y‘"“
their own Dominions : And fo the Recalm fhall not have ‘G?&:,:HEJ-
fufficient for the Defence of it, to the Peril and Hazard ’
of it: And therefore infomuch as Saltpeter is within the
Realm, the King may take it according to the Limita-
fiions following for the ncceffary Defence of the King-

om.

Although the King cannot take the Trees of the Sub-
jeft growing upon his Freehold and Inheritance, as it was > Foint:
now lately refolved by us the Juftices of England. And
although he cannot take Gravel in the Inheritance of the
Subjeét, for Reparation of his Houfes, as the Book is in
11 H. 4. 28. Yet it was refolved, that he may dig for
Saltpeter, for this that the Minifters of the King who
dig for Saltpeter, are bound to leave the Inheritance of
the Subjed in fo good Plight as they found it, which
they capnot do if they might cut the Timber growing,
which wpuld tend to the Difinhcritance of the Subjeét, See Piow. 245
which the King by Prerogative cannot do; for the King 47
(as it js faid in our Books) cannot do any Wrong.

C: And
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Cafe of the Prerozative Part XII,
And as to the Cafe of Gravel, for Reparation of the

- Moufes of the King, it is not to be compared to this

Cafe; for, the Cafe of Saltpeter extends to the Defence
of the whole Realm, in which every Subjeét hath Be-
nefit, but fo it isnot in the Cafe of the Reparation of
the King’s Hopfes; And for this it is agreed in 13 H.4,
and other Books, that the King may charge the Sub-
jeét for Murage of a Town, to which the Subjelts were
charged in the Time of Infurreftion or War, for Safety:
And fo for Portage, for this that he which is charged
hath Benefit by it, but the King cannot charge the Sub-
ject for the making of a Wall about his own Houfe, of
for to make a' Bridge to come to his Houfe; for that
doth not extend to publick Benefit: But when Enec-
mies come againft the Realm to the Sea-Coaft, it is law-
ful to come upon my Land adjoining to the fame Coaft,
to make Trenches or Bulwarks for Defence of the Realm,
for every Subjeét hath Benefit by it. And for this by
the Common Law, every Man may come upon * my
Land for the Defence of the Realm, as appears 8 Ed. 4.
25. And in fuch Cafe on fuch Extremity they may dig
for Gravel, for the making of Bulwarks ; for this is for the
Publick, and every one hath Benefit by it; but after the
Danger over, the Trenches and Bulwarks ought to be re-
moved, {o that the Owner fhall not have Prejudice in
his Inheritance: And for the Commonwealth, a Man fhall
fuffer Damage; as, for faving of a City or Town, a
Houfe fhall be plucked down if the next be on Fire:
And the Suburbs of a City in Time of War for the com-
mon Safery fhall be plucked down, and a Thing for the
Commonwealth every Man may do without being liabls
to an Adtion, as it is faid in 3 H.8, fol.t5. And In this
Cafe the Rule is true, Princeps & Refpubiica ex jufta cau-
Ju pofunt rem meam ayferre. .

It was relolved, that this Taking of Saltpeter is a Pur-
veyance of it for the making of ‘Gunpowder, for the ne-
ceflary Defence and Safety of the Realm. And for this
Caufe, as in other Purveyances, it is an Incident infepa~
rable to the Crown, and ‘cannot be' granted, demifed, or
transferred to any ather, but ought to be tiken only by
the Minifters of the King (as other ‘Purveyances oughr,
and cannot be converted to any other Ufe than for the
Defence of thé Réalm , for which Purpofe only the
Law gave to the King this ‘Prerogative? And' it is
not like to the Mines of Gold and Silver, for there
the King hath Intereft in the Mettal; and for this t'hife' ‘

. Sy ane it o
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he may dig for it, Quiz guando lex aliquid alicui conce
dit, concedere videtur id, [ine quo res ipfi cffe won po-

2cft. Vide Plow. Com. in_le Cafe de Mines. So the King Plow.574,921,

may dig in the Land of the Subjeét for Treafure-trove,
for e hath Property: And if the Powder which is fo
made by the Minifters of the King, *begin to decay,
(as it will in two Years) then it' ought to be changed for
other, or the Money coming of it ought to be employ-
ed for Powder for the Defence of the Realm; or the
Minifters of the King ought to make Provifion of Salt-
peter which will endure a’long Time, and when need is,
to make it into Gunpowder, which ‘may be made before
the Navy can be put in Readinefs, ,

The Minifters of the King cinnot undermine; weaken,

or impair any of the Walls or Foundation of any Houfes,
* be they Manfion-houfes, or Out-houfes, or Barns, Stables,
Dove-houfes, Mills, or any other Buildings: And they
cannot dig in the Floor of my Manfion-houfe which

32‘.54

4 Point,

ferves for the Habitation of Man; for this, that my "

Houle is the fafeft Placc for my Refuge, Safery, and
Comfort, and of all my Family; as well in Sicknels as in
Health, and it is my Defence in the Night and in the
Day, againft Felons, Mifdoers, and harmful Animals
and it is very ncceflary for the Weal publick, that the
Habitation of Subjeéts be preferved and maintained.

And there are two notable Precedents, Ly which it ap-
pears, that the King by his Prerogative had Power to
probibit Depopulation, and provide for Habitation,

The one in the 43 Bd. 3. Ror. clanfs in turri, numero
23. pro villa de Southampton.

The other, An. 2x R, “2. in dorfo claufie, par. 1. N. 15,
by which the King prohibits that, Jucol’ villavum pre-
diftarum non profernant donus fuas in villis prediths in
alias migraturi regiones, §c.

Alfo the Minifters ot the King cannot dig the Floor of
any Barn employed for the fafe Cuftody of any Corn,
Hay, &c. of the Owner, for that the Floor of a Barn
cannot _be made dry and ferviceable again in a long Time :
But thc{y may dig in the Floors of Stables and Ox-
houfes, fo that there * be fufficient Room left for the
Horfes and other Cattle of the Owner: And fo that
they repait it in convenient Time, in fo good Plight as
it was before ; alfo they may dig in the Floors of Cel-
lars and Vaults, fo that there be fufficient Room for
the Neceffaries of the Owner; and fo thar the Wine,
Beer, and other neceffary CProviﬁon of the Owner be

> 3 nos
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not removed, orin any Sort impaired. And they may
dig any Mud-walls which are not the Walls of any Man-
fisn-houfe, fo that Order be taken that the Manfion-houfe
be well defended, as it was before; fo that they may dig
in the Ruins and Decays of any Houfe or Buildings,
which are not preferved for the neceflary Habitation of

Men.

They ought to make the Places, in which they dig, fo
well and commodious to the Owner as they were be-

fore.

They ought to work in the Poffeflion of the Sub-
je&t, but betwixt Sun-rifing and fetting; fo that the Owner
may make faft the Doors of his Houle, and put it in De-
fence againft Mifdoers.

They ought not to place or fix any Furnace, Veflels,
or other Neceffaries in any Houfe or Building of the
Subje@t without his Confent, or fo near any Manfion-
houfe, as by it it may receive Prejudice or Difquiet.

They ought not to continue in one Place over a

convenlent Time, nor to return again into the fame
- . - . .

Place before convenient Time (which is long Time) be

pafled.

It was refolved, that the Owner of the TLand cannot
be refltrained from digging and making Saltpeter, for
the King hath not Intereft in it as he hath in Gold
and Silver in the Land of the Subjec, for the King
in the Cafe of Saltpeter hath but Purveyance; fo that
the Property of it is in the Owner, and for that he
cannot be excluded of the Commodity in his own
Land.

And it is to be obferved, that before 31 Eliz. which
was the nest Year after the Spanifb Invafion, there
was not any Licence or Commiffion of any King or
Queen of this Realm, for the taking of " Saltpeter :
But in the faid 31t Year there were two TLicences
granted. ‘ ,

The one particular to George Comflalle Efquire, and
the other general to George Evelin, Richard Hills, and
Sobn Evelin: 'The fir gives Conftable Power and
Authority for eleven Years to dig, open, and work for
Saltpeter within the County of Fork, Nortingham, Lan-
cafter, Northumberland, Chmberland, and r%ic Bifhop-

rick

-
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rvick of Durefine, as well within our Lands, Crounds,
and Pofleflions, as alfo within the Lands, Grounds, and
Pofleffions of any of our loving Subjelts within the
Counties aforefaid: And the Confideration of the Pa-
tent wasfor a great Quantity of Saltpeter yearly, by
the faid George Comflable, to be made and provided
for the Store of the Queen, at a lower Rate than be-
fore was paid. o E .

And further, Our Will and Pleafure is, That thé
faid George Conftable, €5c. fhall at his own proper Cofts
and Charges, ere&, make up, and lay all Mud-walls,
Stables, and Grounds whatfoever fo digged up, &o.
In which Licence it was obferved, that no Power is
given to dig in any Manfion-houfe, Barns, Dove-houles,
&e. but, as appears in the laft Claufe, in Mud-walls,
Stables, and Grounds; for the Claufe of Reparation
ought without Queftion to extend to all the Places to
which the Power to dig extends, &c.

The other Commiffion to Ewelin, &¢. extends to all
the Realm of Eugland * and Ircland , and all other
Dominions of - the King, as well within our own Lands,
Grounds and Poffeflions, asalfo within the Lands, Grounds
and Pofleflions of any of our Subjeéls.

Note, The Licencé begins with Lands, & {o- that
Houfes or Buildings are not named in ir. ~For the
learned Counfel of the Queen, as it fhould feem, who
drew the Licence, thought not that the Licencs
ought to extend to the Manfion-houfe, or other ne-
ceflary Houfes ; for otherwife it would have been ex-
prefled in the Licence.  And after, Srilicet 18 Offo-
ber, » Facobi, Commiflion was granted to Evelin and
others, “to take Saltpeter in the Lands, Pofeffions ,
and other convenient Places, and in convenient Times,
{o that there were but three Licences or Commiffions ever
made. And in none of them any Power by exprefs Words
is given to dig in any Manfioo-houle, &6. And in none of
them is any %rohibition to the Subjeét to dig in his own
Land: And it is obferved, that in the faid laft Commiffion
is a Claufe, that for Carrisge nonc ought to go above 9
Miles from his own Houfe, and that he fhall have 44.
for every Mile laden and empty, viz. Eundo & Redenndo.

‘And the Reafon was, the Owner may return again to his-

own Houfe in the fame Day: And note Reader here is
a fg’ood Refolution of the Juftices for the true Prerogative
of the King in taking Purveyance of Saltpeter.

Cs Hill.
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H;ill. 4 Jac.

Grorce LEax’s Cafe.

3Tnft 6. T N this very Term, one George Leak a Clerk in Chance-
Treafun in he - T¥, had upon an ordinary Piece of Parchment, by great
Breat Seui o a Aeceit, fixed with a kind of Glew, another Parchment fo
Blank,acd  thin, as Art could make it, fo that it did appear but one
f'e1Wricing - Piece of Parchment ;and upon the thin Piece which wasas
2y imear, &S it were the Superficies of the other, he writ by good war-
Sees Howk’s rant a Licence, which was brought to the Lord Chancellor,
<h.17.5&  and feeled with the great Scal : And after, the faid George
47, 48,49, 8¢ 110k the thin Piece upon which the Writing was, from the
other Parchment to which the great Seal was. affixed, and

then all was 2 Blank with the great Seal annexed: And

after the faid George writ upon the Blank, a Grant of the

King of certain Lands: and what Offence this was, was

this Term debated amongft ‘the Juftices; and it was a

great Queftion amongft them, Whether this was High i

Treafon or no: And it feemed to me, that this cannot be *

adjudged High Treafon, until it was fo declared by Parlia-

ment: For true it is, that the Statute of 25 FE4. 5. declares

that if a Man do counterfeit the great Seal, or privy Seal,

that this is High Treafon: And truc it is, that the Judges

in Times paft, wi%. 2 H. 4. 25. have adjudged that the

Taking of the Wax which was printed with the great Seal,

from one Patent, and fixing of it to another Writing made

in the Name of the King is a Counterfciting of the great

Seal, for this that he abufeth the ancient Seal, in removing

it from the Patent, and fixing of it on another without War-

rant: And fo Stamford 1ib. 1. fol. 3. proves that it was ad-

judged in his Time : and yet 40 Af. pla. 33. that it was

Petit Treafon after the Statute: And 39 H. 8. Title Trea-

Jon, Brook by the Juftices that this was not Treafon : And

I have feen a Record of 2 H. 4. the 25. where the Party

was indifted generzily for counterfeiting of the great Seal:

And the Jury found bim Not guilty of counterfeiting of the

reat Seal, as it was fuppofed by the Indiétment: And

?ound over the efpecial Matter, that he took the Great Seal

 from one Patent, and fixed it to another, and put this in
Execution: And Judgment is given againft the Party. But

with-
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without Queftion againft the Law, for as much a$ they

found him Not guilty of counterfeiting, for this is a full
Verdict, and all the reft is Surplufage ; but this Cafe in
Queftion much differs from it,for in * this Cafe Geor, Lesk
hath not any medling with the great Seal, but this remains
now annexed as it did before : And for this reafon it feems
to me, if the Seal be fixed to a blank Patent, and one
writes 2 Grant in it, contrary to his Direftion and
Truft; or if one hath Letters Patents with good War-
rant made, and them rafe in a Place material, and put in
other Words, to the great Prejudice of the King: In none
of thefe Cafes can it be adjudged a Counterfeiting of
the great Seal. For the Statute of z5 E4. 3. doth not
fpeak of counterfeiting of Writings, but only of the great
Seal, and the Delinquent inthis Cafe doth not meddle with
the Secal, but only with the Writing. And I fhewed a no-
table Precedent in Clanf. 42 Fd. 3. memb. 8. in dorfo, where
the Cafe was, that King R. 1. by his Charter granted di-
vers Lands and Liberties 4bbati de Bruera, in which the
Abbot rafed out this Fifferruda, and inftead of it writ F2-
leigh.  And upon fhewing of it obtained a Confirmation of
it from King E4. 3. And an Allowance of it 72 Banco R.
And for this Offence the faid Abbot was called before the
King and his Council, viz. in the Star-Chamber ; where
the Abbot charged one Robers Rigghis Com-monk, with
the Rafure : And the Abbot was conviét (which could not
be but in Court.) And it was Part of the Sentence, that the
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faid Charter-confirmation and Allowance of it, fhould be

brought in by the Abbot to be cancelled. Out of which
Record, I do obferve five Things.

1. The Antiquity of the Star-Chamber, and this then

was a Court, in which the Abbot was convi@, and Sentence
iven.

g 2. That the faid Rafure was not any Counterfeit of the

Great Seal 5 for if the Offence had been High Treafon, it

fhould not have been determined before the Council of the

King in the Star-Chamber.

3. That Spiritual Perfons were then punifhable for Of
fences before temporal Judges,

4. That if there be Rafure of a Deed between Subje&
and Subjed, in a Place material, all the Deed becomes
naught : And the Party may plead to it %on et falZum. So,
if the Patentee rafe his Letters Patents in any Place mate-
rial, all the Patent becomes of no Force by the Law, as ap-
Ppears by the faid Sentence ; all the Patent and 21l the De-
pendance upon i, viz. The Confirmation and Allowance
of it fhould be all cancelled and defaced.

5. That

See 4 Inft. 10
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5. That although that it is commonly faid, that an Ab-

bot can do nothing in Prejudice of his Houfe, yet in this

Cafe he may do it, for the K. oughtnot to be in worfe Cafe

than a Subje@: And if the Abbot had rafed a Charter

made to him by a Subje&, in fuch a Manner as he had

rafed the Charter of the King, the Deed of the Subjeét

had become of no Force : And fo in Cafe of the King. And

then Iconclude, that if the Rafing of a Word in the Patent

of the King, be not Treafon, the Rafing of two or three,

or all the Words of the Patent, and Writing a new Grant,

is not Treafon: And I recited another Precedent in 27. R.z..

in Parliament, where the Cafe was, that the Ambaffador of

the Duke and State of Genoz being here under the fafe

" Condu& of the King, for the Bufinefs of the King and the

Set3Inft. 8. Realm, was murdered by certain Subje&ts of the King =
»}?j’“er‘i—l“ And this Matter was debated in Parliament, and there re-
ToFill an Am. folved, declared and decreed, that "this was Treafon : Note
baffor, Trea- 47 awell, this Cafe was not referred to the Judges, but was
‘L. 8 declared in and by Parliament : For it is provided by the
3 kS faid A& of 25 E. 5. that for this that many other Cales of
like Treafon might happen in Time to come, which Men
cannot think nor declare at prefent, that if another Cafe,
-fuppofed Treafon, and which is not fpecified in the A&,
fhall come before any of the Juftices, the faid Juftices fhalt
ftay without going to Judgment of Treafon, until the Cafe
Page[17] be * thewn before the King in Parliament,who ought to ad-’
judge it Treafon or other Felony; in which Branch two

Things are to be obferved.

1. That although a Cafe happen like to the Cafes of

Treafons mentioned in the faid A&, that the Judges ought -

not (as they do in other Cafes by equal and like reafon)

adjudge it to be Treafon, for that Branch reftrains them :

Burt this ought to be declared in Parliament : for the Words

of the A&t are, Forafinuch as many other Cafes of Treafon,

like, &c. The fecond Thing is, that when a particular

Vide Grotiom Cafe (as the faid Cafe of an Ambaflador ofa King) was ad-
deJure Belli judged High Treafon, Er legatos violare contra jus gemti-
lib.2.c.18.  zm eft: And it appears 2 Reg. cap. 1o0. Hamon Rex Amo-
nitarum Legatos Davidis contumeliis, &c. fuper quo acer-

rimum bellum movetur, &c, By which it appears the Con-

fequence of an Abufe of an-Ambaffador, &c. Quod ralis in-

Jurio eftjufti belli canfn. Note that Legatus ejus vice fun-

gitury a quo deftinatuyr 5 & bonorandus eff, ficut ille cujus
vicerz gerit.  And afterwards George Leak, upon Exami- -

nation before the Chief Juftice of England, made a clear

Confeflion of all the Manner and Circumflances of the Faétz

And ‘upon Examination, the Cafe-(as it was delivered to’

the Juiftices to confider of it, and to give their Opinions)

was
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was fuch ; George Leak joyned two blank Parchments fit
for Letters Patents, fo clofe together with Mouth Glew as
they were taken for one, and did put one Label through
‘them both 3 then upon the Uppermoft he writ a true Pa-
tent and got the great Seal put to the Label, fo the Label
and the Seal were annexed to both the Patents, the one
Written, and the other Blank, then he cut off the glewed
Skirts round about, and took off the Uppermoft thin gParch—
ment (which was written, and was a perfeét Patent) from
the Label which with the great Seal did ftll hang to the
blank Parchment ; then he writ another Patent within the
blank Parchment, and did publifh it as a good Patent:
Hereupon two Queftions were moved.

1. Whether this Offence be High Treafon or no ?

2. If it be High Treafon, then whether he may be in-
dicted generally for the Counterfeiting of the great Seal, or
elfe the fpecial Faét muft be expreﬂ%d: And the Juftices
were divided in Opinion in the firft Point of the Cale : And
my felf and divers othess held that this A& was neither
High Treafon nor Petit Treafon, becaufe it is not within
either of the Branches of the faid Statute of 25 E4. 3. But
it is a very great Mifprifion ; and the Party delinquent li-
veth at this Day. But the Chief Juftice and divers others
were againft us; and by reafon of the Diverfity of Opini-
ons, refpeltuarur. Vide Fleeta lib. 1. cap. 22. Item cri-
men Falff dicitur, cum quis illicitus cui non fueris hec da-
ta authoritas de figillo Regis rapto vel invento & brevia car-
taffi confignaverit. As to the fecond Point it was refolved, that
if the fpecial Matter had amounted to Counterfeiting of the
Great Seal in Law within the faid Statute, then he might
have been gencrally indifted of High Treafon for counter-
feiting the great Seal:as if a Man in an Affray kill a Confta-
ble that comes to keep the King's Peace without any ex-
prefs Malice prepenfed, this is Murder in Law 5 and yetthe
Delinquent may be generally indicted of Murder by Malice

prepenfed.

Hill.

25 H.8.¢c. 12,
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Hill. 24 Eliz.

Cufe of Cuftom.

Cuftoms. IN the Exchequer; a Merchant brought eighty Weights
Polt, 33, 34. of Bay-falt, by Sea, to a Haven in England, and out of
‘S)?R‘:’;igc;(e the Ship fold twenty Weights, and difcharged them to
&e. " another Ship in which they were tranfported : But the
Plow.5,6,7, faid twenty Weights were never actually put on the Shore ¢
ec. And for the Refidue, 2. 60. he agreed for the Cuftom,
and put them upon Land : And now the Doubt was upon
Page[18] the Words of the Statute of x El.cap.11.* concerning Expor-
° tation, viz. fent from the Wharf, Key, or other Place on
r 20 R the Land, and concerning Importation take up, difcharge,
3;‘.20 "* and lay on Land: Ifin this Cafe the faid twenty Weights
which always were water-born, and never touched the
Land, ought to pay Cuftom as well inwards and out-

wards. -

And it was refolved, that in both the Cafes Cuftom
ought to be paid 5 for the Difcharging out of the Ship up-
on the Sale aforefaid, amounts in Law to a putting them
upon the Land, for in the Law this is iufra corpus comita-
zts : And if the Law fhall not be fo taken, the King may
be defrauded of all his Cuftom, and in the Cafe foraimuch
as no Cuftom was paid, it was refolved that the Goods were
forfeited, &c. :

Cafz of Non Obftante, or SZ’)zﬁ)elJifzg Power.

Preregative of NOte, A good Diverfity when the King fhall be bound
Pomer 8 by A&t of Parliament,{o that he cannot difpence with it
7Co.36,37. by any Claufe of oz oftante, No A& can bimi, the K. from
§ Co. 38. any Prerogative which is fole and infeparable to his Perfon,
347, but that he may difpenfe with it by a zon obftante @ Asa
Cumberb. 22, Sovereign Power to command any of his Subje@s to * fetve
*Co. g, Dhim for the publick Weal: And this folely and infeparably
Plow.457,508. 18 annexed to his Perfon : And this Royal Power cannot be
Cumberb. 23, reftrained by any A& of Parliament, neither in 77 bef?, nor
18k 168, © 5y H_’yjﬁorbeﬁ},’ but that the King by his Royal Prerogative,
may difpence with it; for upon Commandment of the

I King;

Vaugh. 333,
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King, and Obedience of the Subjeét, doth his Government
confift: As it is provided by the Statute of 23 H, 6. cap. 8.
that all Patents made or to be made of any Office of a She-
riff, &c. for Term of Years, for Life, in Fee-fimyple, or in
Tail, are void and of no Effe&, any Claufe or Parol #zno
obftante, put, or to be put into fuch Patents to be made,
notwithtanding. And turther, whofoever fhall take upon
him or them to accept or occupy fuch Office of Sheriff by
¥irtue of fuch Grants or Patents, fhall ftand perpetually
difabled to be or bear the Office of Sheriff within any
County of England by the fame Authority : and notwith-
ftanding that by this A&, 1. The Patent is made void. 2.
"The King is reftrained to grant oz obffante, 3. The Gran-
tee difabled to take the Office, yet the King by his Royal
Sovereign Power of commanding, may comman by his Pa-
_tent, (for fuch Caufes as he in his Wifdom doth think meet

3 Inft, 239.

and profitable for himfelf and the Common-wealth, of Quzre.

which he himfelf is folely Judge) to ferve him and the
Weal publick, as Sheriff of fuch a County for Year, or for
Life, &c. And fo was it refolved by all the Juftices of

England, in the Exchequer-Chamber. 2 H. 7.66. And vil. pott. 0,

fo the Royal Power to pardon Treafons, Murders, Rapes,
&. is a Prerogative incident tolely and infeparably to the
Perfon of the King: And for this zoz obftante an A& of
Parliament, to make the Pardon of the King void and re-
firain the King to difpence with this by zon obftante, and
to difable him to whom the Pardon is made, to take of
plead it, fhall not bind the King but that he may difpence
with it : And this is well I};roved by the A& of 13 R. 2.
Parliament. 2. cap. 1. For by this it was ena&ted, that na
Charter of Pardon, from henceforth be allowed by whatfo-
ever Juftices, for Murders, Treafon, Rape of a Woman, not

fpecificd in the faid Charter, and if it be otherwife, Be thg

Charter difallowed.

Nete, This was the fureft way that the Parliament could
take to reftrain the King to pardon Murder, unlefs that
he pardon it by exprefs Terms, which they thought the
King would not, for they know that the King could not be
reftrained by any A¢t to make a Pardon; gor Mercy and
Power to Pardon is a Prerogative incident, folely and infepa-
rably to the Perfon of the King : And it hath oftentimes
been adjudged that the King can pardon Murder by gene-

yal Words without any exprefs Mention, with noz obftzute

the faid Statute : See 4 H. 4. ¢ap. 51. In which it is ordain.
ed that no Welpmanbe Juitice, ¥ Chamberlain, Treafurer,
Sheriff, Steward, Conftable of a Caftle, Efcheator, Coro-
per, or chief Forefter, nor other Officer whatfoever, nor
PR o Keeper
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Sé;at.sg.z‘.c.z.
X 33 .8 'C-?-Q..
Cumb. 23,

Cafe of Non Obftante. Parr XII,

Keeper of Records, &%. in any part of Wales, notwithfland-
ing any Patent made to the contrary, with Claufe of 7oz
obftante licer (it Wallicus natus: And yét without Queftion,
the King may grant this with a Noz obflamre. So Pur.
veyance for the King and his Houfhold, is incident, folely
and infeparably to the Petfon of the King: And for this
Caufe, the A& of Parliament held in Time of H. 3. de
vallagio non concedendo, Tit. Purveyance, in Raftall, which
bars the King wholly of Purveyance, is void, as it appears
in Zo. lib. fol. 69. Butin all fuch Cafes, although that the
King may difpence with Statutes, yet a general Difpenfati-
on or Grant witout #oz obftante is void: But in Things
which are not incident, folely and infeparably to the Perfon
of the King, but belong to ‘every Subje&, and may be fe-
vered, there an A& of Parliament may abfolutely bind the
King: As if an A& of Parliament do difable any Subjedts of
the King, to take any Land of his Grant, or any of his
Subjeéts (as Bifhops) as it is done by the Statute 15)4;6. c.3.)
to grant to the King, this is good; for to grant or take
Lands or Tenements, is common to every Subje&t: And
for this it is not Proprinm quarto modo, to Kin s, Scilicet
omti foli & [emper. Vide the Cafe of Deans 2 -Chapters
upon the Statute of 13 Eliz. vide 8 R. z. cap. 2. & 33 H,
6. That none fhall be Juftice of Aflize, &%, in the Coun-
ty where he was born, or did inhabit, and yet the King
with fpecial #on obftante may difpence with this, for
this belongs to the infeparable Prerogative of the King,
viz. his Power of Commandment to ferve, &e.

Hill.
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Hill, 4 Jac. Regis.

If High Commiffioners have Power to in-
prifon.

NOtc, Mich, 4 Fac. Poft Prandium, There was moved High Commit:
‘a Queftion amongft the Judges and Serjeants at Sez- fioners, if they
jeants Inm, if the High Commiffioners in Ecclefiaftical P;"erg-gl‘:’“ -
Caufes, may by Force of their Commiffion i7sprifin any prten:
Man or no?

Firft of all it was refolved, by all, that before the Sta- Poft.47,76,

tute of © El cap, 1. the King might have granted a Com- ?S'Co
miffion to hear and determine Ecclefiaftical Caufes: But p%om " 947
then notwithftanding any Claufe in their Commiffion, the Poft. 74, 75:
Commiffioners ought to proceed according to the Ecclefia-
flical Law allowed within this Realm, for he cannot alter
peither his Temporal nor his Ecclefiaftical Laws within this
Realm by his Grant or Commiffion : Zide Caudry’s Cafe.
5 Report, And they could not in any Cafe have punithed
any Delinquent by Fine or Imprifonient unlels they had
Authority fo to do by A& of Parliament. Then all the
Quettion” refts upon the A& of 1 E/. which as to this Pur-
pole refts upon three Branches, )

1. Such Commiffioners have Power to exercife, ufe, occupy,
execute all Jurifdi®ion Spiritual and Ecclefiaftical.

2. Such Commiffioners by Force of Letters Patents have
Power, to vifit, reform, &c. all Herefies, &c. which by
any manner of Spiritual or Ecclefiaftical Power, &5c. can, ot
lawfully may be reformed, &c. fo that thefe Branches limit
the 1‘]uri{”di jon, and what Offences fhall be within the
Juri{di€tion of fuch Commiffioners, by force of Letters Pa-
tents of the King : And this is all, and only fuch Offen-
ces may lawfully be reformed by the Ecclefiaftical Law.

" 3. The thin;’ Branch'is, That fuch Commiffioners after

fuch Commiffion delivered to them fo authorized, fhall '
have Power and lawful Authority by * Virtue of this A&, Page[20]
snd the faid Letters Patents, to exercife, ufe, and execute '
all the Premiffes according to the Tenor and Effeét of the

faid Letters Patents. This Branch gives them Power to

exccute their Commiffion.  But it was objefted, that this

Y



Herefy, &e.
Pott 56,

IfHigh Commiffioners bave Power, &c. Part XII, -

Branch doth not give to the Queen Power by her Letters
Patents, to alter the Proceedings of the Ecclefiaftical Law,
or gave to the Queen abfolute Power by her Letters Pa-
tents, to prefcribe what manner of Proceedings, or Punifh-
ment concerning the Lands, Goods, or Bodies of the Sub-
jeét 5 and this appears by the Title of the A& refloting to
the Crown the ancient JurifdiGtoin, fo that the Intent was
to make Reftitution, and not any Innovation in Proceeding
or Punifhment : And it was obferved that this laft Branch
gave to them Power to execute all the Premiffes ; according
to the Tenor and Effe&t of the faid Letters Patents, fo that
thefe Words fo authorized in the faid Letters Patents, have
Relation only to the Authority of the Letters Patents, be-
fore fpecifieds wiz. fuch as gave to them Power to vifit,
reform, redrefs, order, corret and amend all Errors,
Herefies, Schifins, Abufes, Contempts, and Encrmities.
whatfoever ; which by any manner of Spiritual or Ecclefia-
cal Power, can or may lawfully be reformed, €. Thefe
are the Tenor and Effeét of the Letters Patents, before re-
membred : And if any other Conftrudtion fhall be made.

1. It fhall be againft the exprefs Letter, Scilicet, faid
Letters Patents. .

2. It fhall be full of great Peril and Inconvenience, for
then not only Imprifonment of Body, but Confifcation of
Lands, Goods, &c. And fome corporal Punifhment ma
be impofed, for Herefie, Schifm, Incontinence, &c. Alfe
Power may be given to them to burn any Man for Herefie,
which fhall be againft the common Law of the Land, ‘

See Simplon’s Cafe in Hill. the Jorty fecond of Eliz. now
r%jorted by my Lord Coke in 4 Inft, 333, See Dyer
389, '

of



Parr XII,

Of the Stealing of Women.

Ote the Statute of 3 H. 7. cap. 12: ftands upon &
4+ N Preamble and a Purview; the Preamble is; Where
Women, as well Maids as Widows and Wives having Sub-
ftance, &¢. and fome being Heirs apparent, &c. for the
Lucre of fuch Subflance, be oftentimes taken by Mifdoers,
contrary to their Wills; and after married, €. or defiled :
So Note thefe three Words in the Preamble : viz:

1. Be taken.
2. Be married:
3. Be defiled: L. , ,
The Purview is, That what Perfon ot Perfons frotii
‘henceforth that taketh any Woman fo againft her Will un-
lawfully, viz. Maid, Wife, or Widow, that fuch taking;

Stéalin
Womegf
Felony.-

Poft, 108,

Vid. State
T;ia{lts,' Vol. £,
2 Init:q434,435;
1 Hawk.“.lz‘;g,}s
110,

2 Hawk. 313,
Farfl, 151, 1045
132,

Frocuring and abetting to the fame, and allo receiving the |

aid Woman fo taken againft her Will, and knowing the
fame; be Felony. And that fuch Mifdoers, Takers, and
Procurers to the fame, and Recéivers, knowing the faid
Offence in Form aforefaid, be henceforth reputed and
judged as principal Felons, fo that it is not faid in the Pur-
view {o taken, married, or defiled; but only fo taken againft
their Will: And upon this, great Queftion was moved
4 8 5 Ph. & Ma. in the Star-Chamber, if the Eloynment
againft her 'Will; without Marriage, or carnal Copulation
(which is Intended by this word Defiled) be Felony or no?
And the Opinion of Brook and fome other of the Juftices
was, that it was * Felony ; but Sanders Chief Juftice was a-
gainft it ; and afterwards, as Periam Chief Baron did re-
port, it was refolved by the Juftices in the 26 Eliz. that
fuch Eloynmerit only is not Felony by the Intent ofthe Sta-
tute, without Marriage or carnal Gopulation, for the Mif-
chief was not only the Taking, but the Marriage or the
Defiling, which was (as it was faid in the Preamble) tothe
Difparagement of the faid Woman, and utter Heavinels and
DiiI:Om ort of her Friends: And the Purview ought to purs
fue the Mifchief. _ o

_ Secondly, This word So, hath Reference to the Preams

ble, and all the Mifchief contained in it.- . o
Note by the exprefs Purview of the A&, the Acceflary
both before and after is made Principal, &v. but by a Con-
ftrudtion of the Commien Law they thar receive the Mifdo-
_ers, and not the Women ate Acceflaties : for this A& makes
the Receivers of the Women the Principalss o
D Pafeh:

Page[s I}

Poft, 168:
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Pafch. 4. Jac. Regis.

Aurum Regine.

Aurum Regl- Ote by the Commandment of the King, it was tefer-
nx, .
2 Rol.Abr.213. red to Popham Chief Baron, and my felf, what
Madox’s Firma Right the Queen which now is, hath, and in what
a8l Paze o Calcs, to a Right claimed by her, called Aurnm Regine,
theExchequer. that is to fay, Pro centum narcis argenti una Mmarca anrs
Jolvend” per iluriz gui fpoure fe ebligat : And upon Confide-
ration had of it by a long Time and View of all the Records
and Precedents, vis. Zibrum Rubrums 1 feaccario, fol. 56.
ae Auro Regine, where it is faid, that this is to be taken
De iis qui fpoute fo obligans Regr, &e. which is the Foun-
dation of this Claim ; and of 4 Record in the Zower, 52
H. 3. And of 2 Record in the Exchequer, 4 . 1. and of a
Record in the Exchequer, Hill, 12. Ed 3. And of the
Tower in the fame Year, in Roz. Clzuf. And the Acts of
Parliament, 15 F4. 3. cap. 6. & 31 Ed. 3. cap. 13. and
the 13 R 2. in Zurri, and divers other Precedents and
Procefs out of the Exchequer in the Time of 2, 2. H. 4.and
) other Kings, until the Time of H, .
Refolution. It was refolved that the Queen hath Right to it, but with
thefe Limitations. ‘
1. That it ought to be Sponre by the Subjeé Size co-
- attione, {o that this ought to be at the Pleafure of the Sub-
je&, whether he will offer, or give, or no: And for this
all Fines upon Judgment, or by Offer or Fine for Alienati-
on, orin any other Cafe where the Subje&t doth not do it
Sponte flne” aliqus coatliove, wiz, That the King of
Right ought to haye it, there the Queen fhall have
nothing, .
2. 1t ought to be Spoute fine confideratione alicujus re-
ventionis feu iuterefle, 'That the King hathin By, in Fure
Corone : And for this upon Sale or Demife of his Lands, or
Wards, or Goods of Felons, Qutlaws, & fimili cafur; for
thele are Contrads and Bargains concerning the Revenues
and Interefs of the King : And it cannot be faid in fuch
Cal that the Subje@s Spowre fo obligant, as to Purchafe
or



Part XIL Aurum Regine.
or Buying any the Revenues or Interefts which the King
hath.

3. it ought to be Sponte (uper confiderationem, &S non ex
inera gravia & benevolentia Subditi, for that which is of
meer Grace is not properly faid of Obligation or Daty,
and the Words of the Records are to have De iis qu:

Sponte fe obligant, and fo was it ordained by the Kingand

his Counfel, asappears by the Record of Hill. 4E.1. in Scac-
cario, €9¢.

4. It cught to be Spomre fuper confiderationens que 1o
gitingar reventionem fen intereffe Corone, in any Thing
which the Iing hath : Asif the * Subje give to the King
Sponte 2 Sum of Money for Licence in Mortmain; or
for to creatc a Tenure of himfelf, to have a Fair,
Market, Park, Chafe, or Warren, within his Manor,
there the Queen fhall have it: For the Subje& did
this Sponte, and was not conftrained to it : And this
doth not concern any Revenue or Intereft of the
King : But if the King hath a Pair or Market, of
Park, or Warren, and grantit for a Sum of Money, therethe
Queen fhall have nothing; for this was a Thing in
Effe; and Parcel of the Revenue of the Crown: And
by that it appears, that forafmuch as little or nothing
is given in fuch Cafc where this of Right is due;
this is not now of any fach Value as was pretended :
And this Refolution was reported to our Sovereign

ball,

D2 Pafch.

Lord the King by Pophain, in the Gallery at White-

Pagefas)



Forefts.
Ghafes.

4 Inft. 76, 77.

4 Intt. 289,
313,t0319,

+ Inft. 299,
2c0,

Parr XIE:

Pafch. § Jac. Regis.
Cufe of Forefts.

YN this fame Term it was informed to the King;

that great Wrongs were done in his Foreft of Les-
cefter in the County of Zeicefter: And in his Foreft
of Bowland in the County of Warwick, &e. Parcel of
his Dutchy of Zaucafter : And upon this, by Warrant
of the King under his Signet, all the Juftices were af-
fembled to refolve certain Queflions, to be moved
concerning the Forefts by the Attorney of the Dutchy,
and the Counfel of the other Part, which wete Fo-
refts;, and which Chafes ; the which being Matter in
Fa&t, the Judges could not give their Refolutions but
by a way of Direftion: And it was refolved by them,
that if thefe are Forefts, it will appear by Matter of
Record, as by Eyres of Juftices of Forefls; Swanny-
neotes. Officers of Forefls, .as Regardors, Agifters, Ver-
derors, &c. But the Appellation of it by the Name
of a Foreft in Grants, Offices and Conveyances, is not
any Proof that this is a Foreft in Law. \

2. It was refolved by all the Juftices, that if thefe
are not other than free Chafes, and no Forefls in
Law, then he who hath any Freehold within them,
may cut his Timber and Wood growing upon it, with-
out any View or Licence of any: But if he cut fo
much, that there is not fufficient for Covert, and to
maintain thc Game of the King, he fhall be punifh-
ed at the Suit of the King. And fo if a common
Perfon hath Chafe in another’s Soil, the Owner of the
Soil cannot deftroy all the Covert, but ought to leave
futficient Covert, and fufficient Broufe-wood, as hath been
accuftomed.

3. It was relolved, That within fuch a Chafe the
Owner of the Soil by Prefeription may have Common
for his Sheep, and Warren for Conies, by Grant or
Prefeription : But he cannot fur-charge with more than

hath



Part XII, Cafe of Forefts.

hath been ufed, Time from which, &, nor make Buw-
rows in other Places than hath been ufed from the
Time of which, &e. unlefs he hath Warren by Grane,
and then he may ufe it according to his Grint; but
he cannot ercét a new Warren without Charter.

4. It was refolved, That he who hath fuch a War-
ren may lawfully build upon his Inheritance, within
his Warren, a convenient Lodge for Prefervation of his
Game.

5. It was faid by Popham Chief Juftice, that it was
adjudged in the Time of the Chief Baron Brert, in
the Exchequer, that @ Man may preferibe to cut his
Wood upon his own Inheritance within a Foreft, al-
though it was againft the A& in the 43 F4. 1. which
isin the Abridgment, Title * Forelt 21.  And this was
the Cafe of Sellenger, for the Wood in the Foreft of
Hzy in the County of Hereford: And their reafon
was for this, that this was but a Declaration of the
Common Law, and it may be rtolled by Cuftom, as
Lirtleron faid : wid, 2 Ed. 2. Title Trefpafs, fol. ¢. in
the Time of Ed. 1. Trefpafs 2359. Plowed. Com. Dyer
72. 332. Ed. 4, cap. 3. that the Subje&t may have a
Foreft : But this is intended if he hath Power to have
wannimotes and Juftices in Zyre and Forefters appendant
to his Forcits.

Confuctndo ex wationabili canfe nfitata privar  com-
muncwn legenz : And it was held by fome that this
was but an Ordinance, and not any At of Parlia-

mcn\;.

D3  Pafch.

Page 23]

4Tnft31, 4315,
Ib. 289,290,



Confpiracy
doth ?10: lye
againft a Juror
or Indiétor,
but againfta
Witnefs.

Vide Poft. 32,
91, 92,99. &c.
¥Hawk. ch, 72.
per totum,

Cafe of Confpiracy.  Parr XIL

Pafch. § Jacobi Regis.
Floyd and Barker.

IN this very Term between Rice ap Evan ap Floyd, and

Rickard Barker, one of the Juftices of the Grand Sef
fions in the County of Angleféy, and others Defendants : It
was refolved by Pophanz and Cook Chief Juftices, the Chief
Baron, and Egertonz Lord Chancellor, and all the Court of
Star-Chamber, that when a Grand  inqueft indi@s one of
Murder or Felony, and after the Party is acquitted, yetno
Confpiracy lies for him who is acquitted, againft the In-
dictors, for this that they are returned by the Sheriff by
Procefs of Law to make Inquiry of Offences upon their
Oath, and it is for the Service of the King and the Com-
mon-wealth, And as it is faid in the 10 ZL 265. they are
compellable to ferve the Law, and the Court ;5 and their
Indi&ment or Verdic is Matter of Record, and called Pe-
redictum, and fhall not be avoided by Surmife or Suppofal,
and no Attaint lies. And for this Reafon they fhall not be
impeached, for any Confpirady or Pradtice, before the In-
di¢tment : For the Law will not fuppofe any unindifferent,
when he is fworn to ferve the King': And with this agrees

the Books in 22 A0 7y, Afife p. 12, 21 Ed. 3. 17. 16 H.

' 9. 47 Ed. 3. 17. 27 H. 8. 2. F.N. B, 1r15. a. Butitis

otherwife of & Witnefs; for if he confpire out of the Court,
and after {wear in the Court, his Oath fhall not excufs his
Confpiracy before ; for he is a private Perfon, produced by
the Party, and not returned by the Sheriff, who is an Of
ficer fworn, and the Jurors are fworn in Court as indiffe-
rent Perfons : And the Law prefumes, that cvery Juror
will be indiferent when he is fxg/orng nor will the Law ad-
mit Proof againft this Prefumption.

2. It was refolved, That when the Party indied is con-
vidt of Felony by another Jury, upon Not guilty pleaded,
thete he never fhall have 4 Wrir of Confpiracy, but
when the Party upon his Arraignment is legitimo modo ac-
quierarus : But inthe Cafe at the Bar, the Grand Jury who
indicted one Williainz Price for the Murder of Hugh ap
fHilliare, the Jury, who upon Nez guily pleaded, convicted

- ) - him,
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him, were charged in the Star-Chamber for Confbiracy a-
gaint him, and indiGted and conviéted, which Manner of
"Complaint was never feen before : for if the Party fhall not
have a Confpiracy againft the IndiGtors, when the Prifoncr
is acquitted upon his Indi®ment, & muito fortiori when he
is lawfully convi&, he fhall not charge neither the Grand
Inqueft by whom he was indited, nor the Jury who found
him guilty : For the Law in fuch Cafe doth not give any
Actraint, for this that he was indited by the Oath of twelve
Men at the leaft, and found guilty by twelve : And in thefe
Cafes, the King is the fole Party to the Proceedings ugainft
the Prifoner : But on the other fide, when a Jury hath ac-
quitted a Felon or Traitor againft manifeft Proof, there
they * may be charged in the Star-Chamber,for their Partia-
lity in finding o manifet Offendor Not guilty, Ne walefi-
ciz vemanerens impunita. And it will be a Caufe of infi-
nite Vexation and Occafion of Perjury and fmothering of
great Offences, if fuch Averments and Suppofals fhall be ad-
mitted after ordinary and judicial Proceeding : And it will
be a Means ad deterrendos 8 detvabendos juratores @ fervi-
- 270 Regis.

3. It was refolved that the faid Barker who was Judge
of Aflife, and gave Judgment upon the Verdi&t of Death,
againft the faid 77, P. and the Sherif who did execute
him according to the faid Judgment, ner the Juftices of
Peace who did examine the Offender, and the Witnefies for
Proof of the Murder before the Judgment, were not to be
drawn in Queftion, in the Star-Chamber, for any Conlpira-
‘cy nor any Witnefs, nor any other Perfon ought to be char-
ged with any Confpiracy in the Star-Chamber, or elfe-
where, when the Party indicted is convifted or attaint of
Murder or Felony: and altho’ the Offender upon the In-
diftment was acquitted, yet the Judge, be Judge of Aflile,
or a Juitice of Peace, or any other Judge, being Judge by
Commiflion and of Record, and fworn to do Jultice, cannot
be charged for Confpiracy, for that which he did epenly
in Court as Judge or Juffice of Peace: And the Law will

not admit any Proof againft this vehement and violent -

Prefumption of Law, that & Jufticc {worn to do Ju-
ftice, will do Injuftice, but if he hath confpired befere
out of Court this is extrajudicial, but due Examinati-
on of Caufes out of the Court, and Inquiring by Te-
fimony, & fZmilia, is not any Confpiracy, for this he
ought to do ; but Subornation of Witnefles, and falfe and
malicious Profecutions, out of Court, to fuch whom he
knows will be Indiftors, to find any guilty, &¢. amountsto
an unlawf{ul Confpiracy.

D 4 ‘Aad
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Cafe of Confpiracy. Parr XII,
And Records are of fo high a Nature, that for their
Sublimity they import Verity in themfelves; and none
fhall be received to aver any Thing againft the Record
it felf; and in this Point the Law is founded upon
great Reafon, for if the judicial Matters of Record fhould
be drawn in Queflion, by partial and finifter Suppofals
and Averments of Offenders, or any on their Behalf, there
will never be an End of Caufes: But Controverfies will
be infinite, Et infinitume in jure reprobatur : And for
this it is adjudged in the 47 F4. 3. 15, That a Judge who
hath a Commiffion, viz, thatis of Record, fhall not be
;harged in Canfpiracy; which is to be underftood of
what he did in Court, for the Reafons and Caufes afore-
faid : And with this agrees the Book, 21 Ed. 4.67. & 27
Afl. Pl 12. and the Reafon is for this, that the Party iy
acquitted, and the Accufing ftands with the Record: And
accordingly was the Law taken in this Cafe. But in an
Hundred Court, or other Court which is not of Record,
there Averment may be taken againft their Proceedings:
for that it is no other than Matter iz Pais and not o
Record ; as it appearsin the 47 F4. 3. 15. Alfo one fhall
never aflign for Error, againft that which the Court doth
as Judges; as to fay, that the Jury gave Verdi& for the
Defendant, and the Court did enter it for the Plaintiff,
or to fay that the Party who levied the Fine was dead be-
fore the Finc was levied, or fuch like. Pide 1 H. 6. 4.
59 H.6. 52, 7 F.y. 11 H. 7. 28. 1 Mar. Dyer 89. But in
a Writ of falfc Judgment, the Plaintiff fhall have a dire&®
Averment againit that which the Judges in the inferior
Court, have done as Judges, Luia Recordum non habent,
and with this accords 21 H. 6. 34. And as a Judge fhall
not be_drawn in Queflion in the Cafes aforefaid, at the
Suit of the Parties, no more fhall he be charged in the
faid Cafes before any other Judge at the Suit of the King.
And for this in the 27 4 p/. 18. One was indi€ted and
arraigned at the Suit of the King, as he was a Juftice of
Oper and Ternziner, where certain Perfons were indicted
*of Trefpafs before him, he made én Entry of Record, that
they were indifted of Felony: And it was adjudged that
this Indiftment was againff the Tuw, for this, that he was
a Juftice by Commiffion ; and that is of Record ; and this
prefent A& fhall be to defeat the Record, boc ¢ff, to aves
againft that which he did as Judge of Record, which
cznnpt be by the Law. Zide 2y 4. #l. 23. 2 R.3. 9. 28
AL 1. 9 H 6. 60, And it was faid, that it was the
Cafe of one Nudigare, who as a Juftice of Peace had re-
gu;dgzg a Force lipor 4 View, whicl}x he did as Judge up-
SRR B i on
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on Record 5 and a Bill was exhibited againft him in this
Court, for this, that he had falfly made a Record, where
indced there was not any Force: And by the Opinion of
Catlyn and Dyer, Chief Juftices, it was refolved thar that
Thing, that a Judge doth as Judge of Record, ought not to
be drawn in Queftion in this Court.

Note well, that the faid Matters at the Bar were not
examinable in the Star-chamber ; and for this it was or-
dered and decreed by all the Court, that the faid Bill with-
out any Anfwer to it, by the faid Richard Barker fhall be
taken off the File and cancelled, and utterly defaced: And
it was agreed, that infomuch as the Judges of the Realm
have the Adminiftration of Juftice under the King, toall
his Subjels, they aught not to be drawn into Queftion for
any fuppofed Corruption, which extends to the Annihilating
of a Record, or of any judicial Proceedings before them,
or tending to the Slander of the Juftice of the King, which
will trench to the Scandal of the King himfelf, except it
be before the King himfelf; for they are only to make an
Account to God and the King, and not ta anfwer to any
Suggeftion in the Star-chamber 5 for this would tend to the
Scandal and Subverfion of all Juftice. And thofe who are
" the moft fincere, would not be free from continual Ca-
lumniations, for which Reafon the Orator faid well, Jrzvi-
gilandum cft femper, mulre infidie funt bonis.

And the Realon and Caufe why a Judge, for any Thing
done by him as Judge, by the Authority which the King
hath committed to him, and as fitting in the Seat of the.

King (concerning his Juftice) fhall not be drawn in Que-

fHon before any other Judge, for any Surmife of Corruption,

excopt before the King himfelf, is for this; The King

him{elf is de jure to deliver Jutkice to all his Subjects; and [ 4.0 1

for this, that he himfelf cannot_do it to all Perfons, he {é‘uéf,iy‘;;fhc
delegates his Power to his Judges, who have the Cufto- King’s Oath. .
dy and Guard of the Kings Oath, '

And forafmuch as this concerns the Honour and Con. Sze 4 Inft. 41,
{cience of the King, there is fgresu: Reafon that the King “»7"
bimfelf fhall take Account of it, and no other. B

And Thorp’s Judgment who was drawn in Queftion for See Cotton's
Corruption before Commiffioners, was held againft the Law, %fgif%shé%{ 16
and upon that he was pardoned ; and it is contained in the Judgm hoip! i .
(ame Record, Qued non trabirur in exemplum. Vide the Con- by Parliamenc -
clufion of the Oath of a Judge. Vide the Chronicle of Stosw, :iﬁ“l’g;ﬁ Ilégtc
18 Edw, 3. 312. . ‘ . o ©in Truth 1
Note,-&f/;o;;m; Weyland Chief ]'uﬂice of the Common whoIeSccd;tc‘
Bench; Sir Ralph Henghaw Juftice of the King’s Bench ¢ Judges were
&nd the other Juftices were accufed of Bibery atid Cor- rape thas the
R o ' tiption, K. was foiced

¥t totry him by
- Cofaepisiod
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ruption, and their Caufes were determined in Parliament,
where fome where banithed, and fome were fined and im.

rifoned. ‘

Vide » Ed. 3. fol. 27. That the Juftices of Zrayl-bafton
(fo called for their fummary Proceeding) were in a Manner
Juftices in Byre 5 and their Authority was founded upon
the Statute of Ragman, which you may fee in the old Mag-
#a Charta. Vide the Form of the Commiffion of the

Page [261 * Trayl-bafion, Holling fbead, Chron.fol. 312. And note it
‘appears by the faid Precedent and Chronicle, that the
King did examine the Corruption of his Judges, before
himfelf in the Parliament, and not by Force of any Com-
miffion. ' ' :

Abfurdum et afivmare, (re judicara) credendum effe
non Fudici. s

Ar Qath before an Ecclefiaftical Fndge cx

Officio.

The Ordinary
cannot enforce NOTE, Pafeh. 4 Facoli, In the Time of the Parliament
;‘-ﬁg’“ 1o an- the Lords of the Council of IFhitehall, demanded of
r general . . .
ArticlesEx Of Pophanz Chief Juftice, and my {elf, upon Motion made by
ficio, the Commons in Parliament, in what Cafes the Ordinary
may exemine any Perfon ex gfficio upon Oath 5 and upon
good Confideration and View of our Books, we anfwered
‘to the Lords of the Council at another Day in the Council-
NotethisEx  Chamber, '
Officio Qath is 1, That the Ordinary cannot conftrain amy Muan Fo-
ﬁ;"g:ﬁt’fﬂgg‘ed clefinflical or Temporal, 1o fwear generally to anfwer 1o
Car.i.c2.8¢& 4 Jich Intervogatories as [ball be adminiflercd unto them s
&13Cara-c.az pur ought to deliver ro bie the Articles upon which be
2:?6;?5(0“,5 is 20 be examined, to the Iutews that be wmay know
Codex 56, 58, Whether ke oughs by the Law to anfwer to theme: And
497,999:1053. fo is the Courfé of rhe Star-chamber azd Chancery s rhe
Defendant barh the Copy of the Bill delivered unto bin, or
otherwifz be need not to anficer to it.

2. No Man FEcclefiaftical or Temporal fball be examined
upon (ecrer Thoughts of kis Hearr, or of bis fecrer Opi-
nion : Bur fomerbing ought to be objelted againft bim
awhat e hath fpoken or done : No Lay-man may be exa-
wmined ex officio, cxcept in 1wo Canfes, and that was
grounded wpoiz gresr Reafon s for Lay-men for the moft
Part are ot lertered, whevefore they may eafily be in-
veigled and intrafped, and priucipally in Hevey and Fr-

rors:
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yors: And this appears by an Ordinauce made in the

Time of Bd. 1. Uit. Probibition. _ '
Rafial, The Words of which Ordinance are, And Quod
non permittant, quod, aliogui laici in balliva [ia in ali-
quibus locis conveniant, an aliquas recognitiones per jura-
menta fua facienda, niff in caufis Matrimonialibus & Te-
Jtamentariis.  And the Reafon that the Ecclefiaftical Judge
fhall examine them 1in thefe two Cafes, is for this, that
Contraéts of Matrimony, and the Eftates of the Dead
are many Times fecret; and they do not concern the
Shame and Infamy of the Party, as Adultery, Inconti-

nency, Ufury, Simony, Hearing of Mafs, Herefy, &c.
And for this Caufe in thefe Cafes, and fuch like, the
Ecclefiaftical Judge dught not to examine Parrern reans,
upon their Oath ; for asa Civilian faid, that this was J»-
wentio Diaboli ad deftruendas miferoynm animas ad in-
fernum : And in the Regifter, fol. 36. 6. There is a Prohi-
bition in this Form, Precipimus tibi quod non permittas
quod aligui laici ad cirationem talis Epift’ aliquo loco coi-
veniant de cetero ad aliquas Recoguitiones fallas vel fa-
craments preflands) the one is the Expofition of the o-
ther) #iff in caftbus inatvimonialibus & teflamentariis «
And there is an Attachment upon it, Pone per vad. ta-
leme Fpife’: quod [fit coram Fufticiariis noftris, &c. oftesn-
Sfivum quare fecit fummoniri, & per cenfuras Ecclef. di-
fringi laicas perfonas wvel laicos homines & feminas ad
comparendum coram eo ad preéftandum juramentum pro
voluntate fua iffis invitis in grave Corone prejudicium *
& dignitatis noftre Regie, mecnon contra coyfuctudiners
Regni noftri : Bt hbabeas ibi nomina plegiorum, &o. Te-
fte, &c. by which it doth appear, that this was not only a-
gainft the faid Ordinance, but alfo againft the Cuflom of
the Realm, which hath been Time out of Mind, but zlfo
in Prejudice of the Crown and Dignity of the King:.And
with this agrees F. N. B. fol. 41. And Vide the Cafe report-
ed by the Lord Dyer (bur the Cafe is not printed) Zrim.
10 Eliz. one ZLeigh an Attorney of the Common Pleas,
was committed to the Fleet by, the high Commifioners
in a Caule Ecclefiaftical, for this, that he had been at
Mafs, and refufed to fwear to certain Articles to be pro-
pofed to him. And altho’ in fuch Cafe, Ecclefiaftical Jurif-
dicion is faved by the Statute of 10 Eliz. yet they ought
not in fuch Cafe to examinc upon his Oath: Asd hKere-
upon he was deliveréd by all the Court of Common Pleas

upon the Return of the Matter upon a Habeas Corpiis.

" And in Mich. 18 EL Dyer fol. 175. in Hind’s Cafe, whe
would not {wear Commiffionariis Feclef: fuper articulos pro
' ) a yfurd,

Page [27]
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Note the De. %47, & en de canfs commiffus ¢ft Gaole de leFleet, He was)

livery out of
Prifon was be-.
caufe the high
Commiffion
had no Power

delivered by Hubeas corpus per toram Curiaim. This was alfa
becaufe they could not imprifon.

Vide le Statute 25 H.8. cap. 14. Which is declaratory as
to this Point: It {tandeth not with the right Order of "Ju-

to imprifon See {tice nor good Equity, that any Perfon fhould be convidt,

2 Inft. 333.
Gib{ons Co-
dex 410.

and put to the Lofs of his Life, good Name, or Goods,
unlefs it were by due Accufation, and Witnefles, or by Pre-
fentment, Verdi&, Confeffion, or Procefs of Outlawry,
&o. And itis not reafonable that any Ordinary upon Sufpi-
cion conceived of his own Fantafy, without due Accufa-
tion or Prefentment, fhould put any Subjeét of this Realm
in Infamy and Slander of Herefy, to the Peril of Life,
Lofs of good Name, or Goods ; (Et pawuio antes) the moft
expert and learned Man of this Realm, diligently laying
guard upon himfelf, cannot efchew and avoid Penalty and
Danger, &%, and if he fhould be examined upon fuch
captious Interrogatories, as is and hath been accaftomed to
be miniftred by the Ordinaries of this Realm, in Cafe
where they willfufpe@ any Man of Herefy : And this was
the Judgment of all the faid Parliament. See F. N.B. Ju-
ftice of Peace 72. Lamb in his Juftice of Peace, 338, Crompr.
in his Juftice of Peace 36. 6. Inall which it appears, that
it any be compelled to anfwer upon his Oath, where he
ought not by the Law, that this is Oppreflion and pu-
nifhable before a Juftice of Peace, a Juftice of Affife, ¢9c.
For this is an Article of Charge, to enquire of all Op-
preflions: And as to that which was obje€ted, that fora
very long Time, divers had been examined upon Qath in
Ecclefiaftical Courts; as to this it was anfwered, that it
might very well be, and not againft Law, for the Words
of the Treatife or Ordinauce, and of the Regifter, are,
Contra voluntatem corum, &c. So -that if any affent to
ity and take it without Exception, that is not Contra wo-
{nmratem eorust, but to inforce any to take it, who ought
not to rake it by the Law, isa great Oppreflion: But if
any Perfon Ecclefiaftical be charged with any Thing which

- is punifhable by our Law, as for Ufury, there he fhall not

Gibfin's Co=
dex 400

be examined upon Oath, for this, that his Oath is Evi-
dence againft him at the Common Law, and to do it in-
curs the Penalty of the Statute, but Witnefles may be cited
to teflify, Regifter, Tit. Confulr. F. N.B. 534, Alfo by the
Stawre = H. 4. cap. x5. it is provided, that  ditfus Diecefa-
nus per fe vel per Commiffarios fios comtra bujnfinods
perfonas, €. Et ad omne juris cffcltum, pullice § ju-
dicialiver procedar {5 ncgetinm hujnfineds,” $§c, terminer

juxta
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juxta Camonivas Sanffiones, which Words, juxta Canonieqs
(untiones, give them Power to proceed according th
heir Canons, and exclude the Common Law, and b;
Pretext of this in the Cafes mentioned in the faid A&
they examined as well Lay-people as * Clerks, upon their
Oaths concerning Herefy, erroneous Opinions, &¢. men-
tioned in the faid A& in the Reign of H 4. H.s5. H. 6.
Ed, 4. R.3. H. 7. unto the Time of the faid A& of 25
H. 8. And for thisin the Reign of H. 8. nor in the Reign
of I4. 6. no Lay-man was examined upon his Oath, ekcept
in the faid two Cafes of Matrimony and Wills: But in
the Reign of Queen Mary, this A& of 2 H. 4. Was revi«
ved, and then all the Martyrs who were burnt, were exa-
mined upon their Oaths: And afterwards by the 10 ZI.
the faid A of 2 H. 4. is repealed, by which the Com-
mon Law is in full Rorce and Effeét: And for this Caufe
all the Pretence of Pofleffion and Pralice which the Ec-
clefiaftical Courts have had, is firongly anfwered by this
which hath been faid, that the Words of the faid Treatife
and Regifler are, Comtra voluntatem eorum, &ec. And
thofe who have fo taken it, have affented to it, and that
ftands with Law.

Note, That King Folz after.he had murdered his

Nephew Arthur, and Niece Ellenor, the Iflue of his el- 8

der Brother Geffrey, after he had loft Norwmandy, Agui-
tain, and Aujou, after that his Commons for unjuft Vexa-
tion difobeyed him, his Nobles revolted from him, the
Clergy oppreffed by him, and that he ftood excommunica-
ted by the Pope, and his Kingdom interdi@ed, he for his
Protettion, granted by his Charter of 13 Muii auno Regni
14. fubmitted himfelf to the Obedience of the Pope :
And after in the fourteenth Year of his Rejgn, as one
deftitute of all Succour and Safety, and from Day to
Day in Fear to lofe his Crown, by another Charter he re-
figned his Crown and Realm to the Pope Tunocent and
his Succeflors, by the Hands of Pandolph his Legate, and
took it of him again to hold of the Pope, which was ut-
terly void, for this, that the Dignity is an inherent, infe-
parable to the Royal Blood of the King, and defcendable
to the next of Blood of the King, and cannot be tranf-
ferred to another, no more than a Duke, or Earl, or Ba-
ron, ot other Dignity may transfer over their Dignity,
for thefe are Incidents’ infeparable; alfo the Pope was an
Alien born, and therefore was not capable of Inheritance
within Figland : By Colour of which Submiffion and Re-
,ﬁgnation, the Pope and his Succeflors exaéted great Sums
of the Clergy and Laity of England, pro commutandis

Page [28)

Poft.57,58,93.

Matth. Parts,
225, 226, 227,
C.

Parliament Cas
fes 1, 2, &e.

- peni- ’
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Punitentiis, té maintain the Height and Dignity of the
Pope. And for the better inriching of the Coffers of the
Pope, Pope Gregory the Ninth fent Otho Cardinalis de Car-
* cere Tullzano, into this Realm, when there was Indignation
betwixt Z. 3. and his Nobles, to colle¢t Money for the
Pope, who did collet infinite Sums of Money, 1o that it
was faid of him, Quod legatus faginarur bonis Anglie,
which Legate held his Council at Zondon, Auno Domini
1237, & 22 H. 3. And for the better finding out Offences
which fhould be redeemed with Money, he with the Af
fent of the Bithops of England there aflfembled, made
divers Canons, amongft which one was, Fus Jurandi Ca-
dumnic in caufis ecclefiafticis cujuflibet, €& de wveritare di-
cendi in [piritualibus quogue wr veritas facilius aperiatuy
& canfee celerins determinentur Statuimus de cetero Pre-
Jlari_in Regno Anglie fecundum Canonicas € legitimas
Santliones, obtema in contrarium confuetudine on ob-
Stanze, &5c. .

By which Canon it appears, that the Law and Cuftom
of Eugland was againft this Examination of the Party De-
fendant upon his Oath, for it is faid Swaruimus de catoro
Preflari 1z Regno Anglie, {o that this was a new Law, and
took its Effe& e cetero. ,

2. Obtente in contrariums confletudine wnon obftanre, And
this very well agrees with the Regifter and the faid
Treatife De Regia Probibitione; and the other Autho-

Page [29] rities, that the Law and Cuftom of Zugland * was, that
Lay-people in criminal Caufes, be they Ecclefiaftical or
Temporal, fhall not be examined upon their Oath (only
in Caufes matrimonial and teftamentary,) otherwife it is of
Clerks, as is aforefaid : And for this, that it appears by
the faid Canon it {elf, that this was againft the Law and
Cuftom of Enugland ; whence it follows that this Canon
hall not bind, for thatthe Law and Cufloms of Lngland
cannot be changed without an A& of Parliament, for this,
that the Law and Cuftom of Exgl. is the Inheritance of the
Subject, which he cannot be deprived of without his Affent in
Parliament: And it appears in Zinwood, cap. jure jurandi
Jol. 8. 6. That Boniface Bithop of Canterbury, 4. 1292,

- & 57 H.s. alittle before the Death of that King made.
See Giblon's  this Canon, Stasuimus gquod Laici de Subditorum geccaris

g‘}‘éﬁiﬂg" & ewceflibus corrigendis per prelatos ¢ judices ecclefinfti-
10%0.

cos inquirarur ad preflandum de veritate dicendy Jacra--
TRERLUIL. PEY CXCOMIBUNICALionis feutentias. i opus fuerit
compelleinur impedientes, vero ne bujufimods juramentum
preéflotur per interdilt eft excommunicatio feutentia ar-
¢eantur.  In which Canonit is to be obferved, that this ex-
2 , : tends
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tends to Lay-people; for, as appears, the Ecclefiaftical
Judge may examine thofe of the Clergy upon their Qaths,
And note Linwood, cap. jure jurands, fol. 6. litera E. faith
fo, Hic dicitur canfns editionis bujus fiatuti, viz. Pralati
Ecclefiaftici procedebant ad inquirendum de criminibus &
vxcg/fibus fubdirorum fuorum, & lnici (nota bic) fuffults
poreftate dosinorume temporalium in hujufinodi inquifitioni-
bus noluerunt jurare de veritate dicenda.

Note well what the Caufe was, why Lay-people refufed
to be examined for Crimes and Excefs, _

2. It appears, that the Judges of the Common Law,
by their Prohibition did interdi@, &c. as it appears by
the Regifter and the other Authorities, in the Time of
Fd. 1. and other Kings, Incroachments were made upon
the Subjeéts, which are here called Impedimentes, but
now the Canon faith, Tnpellat. .

3. That where by the Law they may examine

Lay-people uvpon their Oath, Iz caufis matrimonialibus

& teftamentariis, here Boniface makes this Capon to
extend to Peccats & Exceffus, which Canon was ut-
terly againft the Law and Cuftom of Englond. In
like Manner another was made by him at the fame
Time, Linwood cap. de benef. fol. 231. which Ca-
non being made direCtly againft the Judges, who did a-
ward Procefs againft them, if they did impofe any
pecuniary Pain : And prohibits them the Judges with
¥Year of Excommunication, the Canon being  againft
Law, prohibits them notwithftanding this Thundering of
- Excommunication in all Ages. And the Scope and
Purpofe of the faid Canon was to perplex the Sub-
je&ts, and to inrich themfelves by Punifhment pecunia-
ry: And this is declared by A& of Parliament made
9 Edw. 2. called Articuli Cleri. Si prelati imponant
Penaw pecuniarum alicui pro peccaro, €c, Regia Pro-
bibitio locum habet,

Note.
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NOM,' the Law fo regards theWeal publick,that altho’in A.

Etions popular the King fhall have the Suit folely in his
Name for the Redrefs of it, yet by his Pardon he cannot dif-
chargethe Offender, for this, that it is not only in Prejudice of
the K- but in Damage of the Subjefs: for the avoiding of
infinite Suits they cannot havé private A&ions, and for that
Reafon the Suit is given to the King, not only for himfelf;
but alfo for all his Subjedts, * as if a Man ought to repair 4
Bridge, and for Default of Reparation it falls into Decay :
In this Cafe the Suit ought to be in the Name of the King,
and the King is fole Party to the Suit, but for the Benefit
of all his Subjeéls. And for this, if the King pardon it, yet
the Offence temains; and in any Suit in the Name of the
Kingffor Redrefs of it, the Offender ought (notwithftand-
ing the Pardon) to make and tepair the Bridge for thé Be-
nefit-of the Weal publick ; but peradventure thé Pardon
fhall difcharge the Fine for the Time paft ; and with this
agrees, 37 H. 6. 4. 6. Plow. Com. in Nicol's Cafe 487.
where the Words of the Law are 5 If a Bridge or a High-
way is repairable by the Subje&, and is in Decay, the Par-
don of the King fhall not excufe him which ought to do it,
for this, that the other Subjeés of the King have Intereft
init. Butnote, the Pardon in fuch Cafe thall difcharge
the Fine, but only for the Time before the Pardon : But for
the Time after the Pardon, without gycﬁion the Offender
tor hisDefault fhall be fined and imprifoned ; the fame Law;
and a maito fortior: in cafe of Depopulation ; for this is not
only an Offence againft the King, but againft all the
Reaim 5 for by this the Realm is infeebled 5 idle and diffo-
lute People, which are Enemies to the Common-wealth, a-
bound : And for this caufe Depopulation and Diminution
of Subjeéls is a greater Nufance and Offence to the Weal
publick, then the Hindrance of the Subjeéts in their good
and eafie Paffage by any Bridge or Highway: And for this,
notwithitanding the Pardon of the King, he fhall be bound
to re-cdifie the Houfes of Husbandry which he hath depo-

' pulateds
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l;;ulated 5 but peradventure for the Time before the Pardon
~ he fhallnot be fined, but for the Time after without doubt
he fhall be fined and imprifoned, for the Offence it felf
cannot be pardoned, as in the Cafe of a Bridge or High-
way 5 Quia eft malum in fe : But this continues as to the
Fine and Imprifonment at all Times after the Pardon - But
the Penalty inflitted by the Starute that may be difchar-
ged, Quia probibitum. Vide 3 Ed. 3. Tit. A 443.
Where an Abbot was bound to repair a Bridge by Pre-
eription, and after the King by his Charter difcharged
him, which Charter was allowed 'in a Quo warranto. And
after the Abbot was indifted at the Suit of the King, for
Default of Reparation of the faid Bridge, and he pleaded
the faid Charter and Allowance : And notwithftanding it
was adjudged that he thould repair the faid Brid e, for
this, that altho’ the Suit be in the Name of the King%or the
Offence, yet the King cannot difcharge it, for this, that it
fhall be to_the Prejudice and Damage of his Subjeéts : But
when the King chargeth his Subjeéts for the Making of a
Bridge, or Caufey or Wall, 8. there the King may dif-
charge of the Ponrage, Murage, &c. But when one s
bound by Prefcription or Tenure, €. to repair a Bridge,
&c. there the King cannot difcharge it. And all this ap-
pears in the faid Book. -

And Note, If one be bound to the King in a Re- Vid. 35 H.6.
cognizance for to keep the Peace againft one, and other 5. per fort <
the Lizge People of the King ; in this Cafe the King, be- 3 grant 53. -
fore the Peace cannot pardon and releafe the Recogni-
zance, as it is agreed in 11 H. 4. 43. 37 H. 64. 1 H. 7. 10,

And the Reafon is, although the Recognizance be made
to the King {olely, yet inalmuch as this is made for. the
Benefit and Safety of the Subjects of the King, in fuch
Cafe it cannot be difcharged. .

Note, No Licence can be made to do any Thing See Vaug. 333,

-that is Malum in fe, but Malum probibitum, 11 H, 7oIn B o
3 d. 7. 39 H6. 39.

E Trin.
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Comu NOte, Commiffions in Englify under the Great Seal

ommiffions Ty . e .1 s

in Englith il- ~ were direéted to divers Commiffioners within the

legal. Counties of Bedford; Bucks;, Huntington, Northamptorn,
ZLeicefter, and Warwick, to enquite of divers Articles an-
nexed to it : And the Articles were alfo in Englifs; to en-
quire of Depopulation of Houfes, converting of Arable
Land into Pafture, &¢. But the Commiffioners fhould not
have any Power to hear and determine the faid Offences,
but only to enquire of them: And by Colour of the faid
Commiffions, the {aid Commiffioners took many Prefent-
ments in Exglifp, and did return them, into the Chancery,
and after, Scil. Trin. 5 Fac. it was refolved by the two
Chief Juftices, and by Wabm/ley, Fenner, Yelverton, Wil-
liams, Snigg, Altham, and Fofter, that the faid Commiffi-
ons were againft Law for three Caufes 5

1. For this, that they were in Englifb.

4. For that the Offences enquirable were not certain
4within the Commiffion it felf, but in a Schedule annexed
to it. . v :

5. For this, that it wasonly to enquire, which isagainft
Law, for by this a Man may be unjuftly accufed by Perju-
ry, and he fhall not have any Remedy, for this, that it is
not within the Statute of § Eliz. &¢. Alfo the Party may

¢ QereiF oot be defamed, and fhall not have any traverfe to it, fuch a Com-

T et noe miffion mey be onlyto enquire of ¥ Treafon, Felony granted,

and Felons  &¢. And no fuch Commiffion ever was feen, to enquire only,

Goods. FAL (i- . of Crimes.) ‘

g;;%‘::c‘l"m At the Common Law, }_Xﬂifes were not taken but before

prius. Juftices in Eyre( who fate virtute Brevis, every 1thYear.Vide

1 Ioft. 154.b.  Bpizron, fo. 1. and Bratton,lib. 5 & 11.)or in the Common

2 gg 8o. Pleas : And this being a great Moleftation and Trouble to

;én.‘ e the Recognitors of Aflife, which Writ for the moft Part was

8 Co.57- in Ufe, for the Eafe of the Country,and Expedition of Ju-

:'gsc"' 53:7% flice; it was provided by Magna Charta, cap. 12. Luod

. 6a.  reccguitiones de nova diffefing, & de mor. de anceftor’ non
capruntur niff in fuis Comitaribus, & hoc modo: Nos, vel (fZ
extra vegnum fuerimus) Capitales Fufticiarii noftri mitrent
jufticiarios noftros per unumquemque Comitarum feme] ' in
anio, qui, §5c. captant in Comitavibus illis 4ffifas pred ié:r;.

1 ‘ An
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And after, was the Statute of Weftminfler ». c. 30. made,
and by this it is provided, Quod affignentur duo Fufticarii
Jurati, coram quibus & non aliis cagiantur aflifa, . ad
Plus per annum. By which A& Juftices of Nj7 Prius
were conftituted of other Pleas, as well of one Bench as the
other, Coram quibus Fufticiariis & Jocietate, (viz.) Corame
duobus Sufticiariis vel uno milite, &5¢. And by the fame A&
the Juftices of Nif7 prius have Power to give Judgment, &,
in Affifes of Darrain Prefentment, and Quars Trnpedit, then
came the Statute of 21 Fd. 5. De Finibus, cap. 4. and
provided Risod inquifitiones & recognitiones capiantur tem-
Pore vacationis, generally before aliquo Fufticiario de utro-
que banco, coram quibus placitum deduct. fueris affociar. fi-
01, &2, And after by the Statute of York, cap. 3. 1t is pro-
vided, that in Plea of Land the Nj/7 prius fhall be taken
before one of the Juftices, where the Plea, €5¢. and Chap-
ter. 4. That no other Pleas moved by Attachment or Dj-
ftrefs fhall be taken before any Juftice, either of the one
Bench or the other generally, be the Plea before them or
not, &¢. by the Statute 14 £4. 3. cap. 15. Nif7 Prius may
be taken in'any Plea, real or perfonal before two, fo that
theone be a Juftice of the one Bench, or a Chief Juttice, or.
a Serjeant {worn.

* By the Statute De fiuibus, cap. 3. Fufbiciarii ad affifss
¢apicndas afignari deliberant Gaolas in Comiratibus illis five
infra libertates quam extra de prifonariis quibnfeungue,
Vide le recitar del Statute of 28 Fd. 1. de appellatis, which
recites the Statute de felonia, &c. but Nore'that Felony in-
cludes Trefpafs in ancient Time. Vide Sramf. s7. The
Statute of 3 H, 3. cap. 7. gives Power to Juftices of Affife
to hear and determine Treafon, concerning falfe Money :
The Statute of 14 H. 6. cap. 1. provides that Juftices of
Niff prius, have Powerin all the Cafes of Felony and Trea-
fon to give their Judgment as well where the Party is ac-
quitted of the Felony or Treafon, as where he is attaint, and
to award Execution, &5¢. ‘

The Statute of 28 Ed. 1. De appellatis gives Pow-
er to Jullices of Affife to try the Appeals of Ap-
provers. .

Juftices of Affife by the Statute 34 & 35 H. 8. cap. 14
May write to the Clerk of the Crown De Banco Regis, to
certify the firft Conviction in their own Name; but where
Juflices of one County or Circuit write to other ro cerrify
the Attainder of a Principal, the beft Form is in the Name
of the King. 4 & 3 Ed. 6. cap. 24.

By the Statute De Arziculis fuper chartas, c. 10. & 4 Ed.
3. cap. 11. & 7 R. 2. Juftices of Affife may hear and deter-
mine Confpiracies, falle In%gma_tipns, and Malc-Procurer?

‘ 2 o

Puage[32]

5 Co, 2 Part.
36,

8 Co. 118.
Antea 23, 240



Comit [fions. Part XIL
of Inquefts and Juries to any Plaint, without Writ, and
without Delay, and of Confederacies, and Champer-

_ties, and Maintuiners, Bearers and Alliances by Bond,

Qr. Stat. 4E.3.
cap. 2.

See 7 Co. 12.
9 Co.118;
1o Cu. 54.

11 KCe.62,

By the Statute of Northampton, 2 Fd. 3. cap. 3. Jullices
of Affife have Power to hear and determine the Statute
concerning Armour; alfoto punifh the Juftices of Peace,
and others, who have not done their Office in fuch like
Cafes, &5c. ‘ »

Juftices of Aflife ought twice in the Year to proclaim
the Statute, 32 H. 8. and other Statutes againft unlawful
Maintenance, Champerty, Imbracery, and unlawful Re-

tainers.

By the, 5 H.y. cap. 1. Juftices of Affife take Bail of
him who is acquit of Murder within the Year, to anfwer

the Appeal of the Party.

By 33 H. 8. Juftices of Affife caufe the Statute a-
gzinft unlawful Games, to be proclaimed in their Cir-
cuit. .

Juftices of Affife make Execution of the Statute, 13 H. 3.
cap. 7. of Riots made in their Prefence, upon Pain of a

- Hundred Pounds, and by 2 H. 5. ¢ap. 8. Commiffion fhall

Note,
27 H. g.{o. 3.

Juftices of
Oyer and Ter-
miner, and
Goal delivery.
See 4 Co. 46,

47.
6 Co z0.
7 Co. 12.
9. 0.56, 118,

Page[33]

be awarded to enquire of the Default of Juftices of Aflife
and of the Peace.

By the Statute of Weflm. 2. cap. 39. & 2 FEd. 3. cap. s.
Juftices of Affife oughtto enquire of Return, or not Return
of Sheriffs.

Juftices of Affife to enquire of all Points of the Statute of
23 H. 6. cap. 10. concerning Sheriffs Under-Sheriffs and
their Clerks, Coroners, Stewards of Franchifes, Bailiffs and
Guardians of Prifens, for their Extortion, and for deliver-
ing of them who are not bailable, and for detaining thofe
who ought to be bailed, 2 Marie Dyer 99. Juitices of Af
fife held Plea in Appeal of Murder, by W 2. & 3 H. 1.
and of Robbery by Commiffion for Gaol-delivery.

23 Fd. 3. cap. Juflices of Affife may enquire of Default,
gc. of Punithment of Vituallers, &c. who fell at unrea-
fonable Prices. ’ : '

Note, Juftices of Oyer and Terminer cannot by this Au-
thority enquire but of fuch, who are indicted before them-
felves, for their Commiflion is, 44 inquivendum, audien-
dum &5 rerminandum : But Juftices of Gaol~delivcry may
arraign a Prifoner indiéted before others, the Words of
their Commiffion are, 42 Gaolas,Gaolam de B. de prifonari-
bus in ea exiftentibus hac wice deliberandum, fecundum
leges, &c. Brook Title Commifion, * 3 Mar. 24. 4 Fd. 3.
¢. 2. That Juftices of Gaol-delivery, deliver Prifoners in-

: © o diéted
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difted before the Guardians of the Peace. And by the
Statute of 1 Ed. 6. cap. 7. New Commiflioners of Gaol-
dghver_.y 5 but this doth not extend to Indi@ments or Con-
viction before the Commiffioners of Oyer and Terminer :
And the Reafon of this, is for this, that the Indi@ments
and Proccedings before Juflices of Oyer and Terminer, of-
ter the Oyer determined, ought to remain in the King’s
Bench : And the Records before Juftices of Gaol-delivery,
remain with the Cuflos Rorulorum. Vide Brook, Title
Commiffion, 12, 38 E4, 8. Title Oyer and Terminer,
44 Ed. 2.31. '

Cuftoms, Subfidi:s and Iizpofitions.

Ote, upon Conference between Pophant Chief Juftice, Cuftoms, Sub-
and my felf, upon a Judgment given lately in the Ex- fidies and im-
chequer, concerning the Impofition of Currans: And up- g‘:g‘é’gﬁr’on,s
on Confiderations of our Books, and of Statutes to this Pur- Records o1,
pofe : It appeared to us that the Rule of the Common 138 !52.and
Law_is inthe Regifter, Title 47 quod Dampuum, and i prpoisss
F.N.B. 222. a. quod patria magis folito non oneretur oy 41ng. 28 to
gravesur. Alfo there is another Rule, that the King may 34
charge his People of this Realm without fpecial Affent of
the Commons, to 2 Thing which may be of Profit to the
Common People, but not to their Charge ; asis held in
the 13 of H. 4. 16. Et Starutum de Tullagio non conce-
dendo, Nullume Tallagium, [en Aunxilivm per nos, feu here-
des noftros ponarur feu levetur abfque voluutate &5 affenfu
Parliamenti. FEt Magna Charta, cap. 30. Omnes Merca-
zores (Niff publice antea Probibiti fuerint) babeant Salvune
& fecurum condultum abire de Anglia & veiire in Angli-
am, & morari €5 ire per Augliam, tam per tcrram quans
per aquam, ad emendum & vendenduin fine omnibus malis
Tolnetis per antiquas & reflas confuetudines, preterquans
in Tempore Guerre, which Statute hath becn confirmed
more than thirty Times by feveral A&s of Parliament. Vide
le Statute 25 Ed. 1. 3 Ed. 1. in turri. 9 Ed. 3. cap. 1.
& 2 14 Fd. 3. 2. 25 Fd. 3. cap. 2, &. The Effe@ of
which is, that every Merchant of this Realm, or other,
may freely buy,fell, and pafs the Seawith all their Merchan-
dizes, paying the Cuftoms of ancient Time ufed. Queen
Mary put an Impofition upon Cloaths, which the 1 El. Dy.
165. was moved and not refolved. 7id. 31 H. 8. Dyer f /. -
Ej e 4.8
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- Cuftoms, Subfidies and Tmpofitions. Part XIL
43. & 1 EL 155. Magna Cuftuma & parva Cuftuma. Vide
9 H.6. 12 & 35. And note there the Saying of Babing-
ton. Note the 1 Eliz. Dyer 165. there was Antiqua (fve
Mogna Cuftuma_at the Common Law, fiil. for Woolls,
Wooll-fells, and Leather, and this was equal to Strangers as
Denizens, and in the Time of EZ. 1. a Merchant Stranger
grants over the faid Cuftoms, 35. 44. which is called No-
va feu parva Cuftuma.

Upon all which and divers Records which we had feen,

. it appeared to us, that the King cannot at his Pleafure put

any Impofition upon any Merchandize to be imported to
this Kingdom, or exported, unlefs it be for Advancement
of Trade and Traffick, which is the Life of every Ifland,
Pro bono publico. Asif in foreign Parts any Impofition is
put upon the Merchandizes of our Merchants, No probono
Ppublico, and for to make Equality, for the Purpofe to ad-
vance Trade and Traffick, the King may put an Impofition
upon their Merchandizes, for this is not againft any of the
Statutes which were made for Advancement of Merchandize,
or of the Statutes of Magna Charta, c. 30. which is, §7 ali-
qui Mercatores, de terra contra nos Suerring inveniantuy
e terva noftra in principio guerre attachientur, . Lo
#1040 IEYCALOVES Lery e noftre tra&tantur qui nunc inver;-
antur in tevra illa contra mos guerring : Et fi noftri falvi
Jent 1biy dlli falvi funt in terrg n9ftra 5 For the End of all
{uch Reftraints is, Salus Populi: And {0 in the Cafe of
Currans, which was now Jately adjudged in * the Exche-
quer: Alfo in the Cafe of Cyffomer Smith, which was ad-
judged in the Exchequer, in the Reign of Q. Elizabeth,
both the Impofitions were impofed, upon the faid Reafon
to make Equality; for this was the Truth of both Cafes
(Sczl.) The Advancement of Trade and Traffick, and for
this Caufe fuch Impofitions were lawfu],

“ And it was clearly refolved by wus, that fuch Im-
pofitions fo put, cannot be demifed or granted to any
Subjeét, for this, that it is to augment and decreafe, or
be quite taken away upon juft Occafion for Advancement of
Merchandize. And this was one of the Reafons in Cryto-
mer Smith’s Cafe, that it could not be demifed ; alfo it was
aflefled after the Demife. '

And although that the King may prohibit any Perfon in
fome Cafes with fome Commodities to pafs out of the
Realm, yet thxs. cannot be where the 'Enc{) is private, but
where the End is publick, viz, To refirain the Perfon, for
this, that, Quam plurimag mobis & Corone noftre Prefudicia-
lizin partibus exreris Profegui intendit, and to reftrain any
Merchandizes either “in “Time -of Dearthy or in Time of
War, for Neceffitas oft Jex remporis,

It



Part XIL.  Cuftoms, Subfidies and Impofitions.

It appeared unto us alfo, that at the Common Law no
Cuftom was paid, but only for Wools, Wools-fells, and
Leather, which is called in Magna Charta,Reta confiretudo,
and all others are there called Malz Tolnetz, which in the
Statute De Tallagio pon concedendo, is called Male. And
at the Beginning of the Reigns of Kings, it hath for a long
Time been ufed, by Authority and Confent of Parliament,

to grant to the King certain Subfidies of Tonnage and Tonnage and

Poundage, for Term of his Life, which began in fuch s

Poundage.
ce delden’s

Form, 28 3 H. 5. inthe 31 H. 6. ¢. 8. & 12 E4. 4. c. 3. Mare Claufum,
For the Defence of the Realm, and Maintenance of certain ! 93,1945 195.
Wars, by A& of Parliament, which proves, that the King i 5 /7

by his own Power cannot impofe it, but by Confent of Par-
liament ; but fuch Subfidy of Tonnage and Poundage might
be granted by the King fo long as he lived ; for this, that
this is limited and given to the King in certain : Butan
Impofition put for Equality, as hath been faid, hath not a-
ny certain Continuance, butis to be augmented, diminifh-
ed, or taken away, for the Benefit of the Common-wealth's
And for that Caule it cannot be demifed. Vide 31 H. 8. Dy.
43- 1 Mar. D. 92, ¥ EL.D. 165. 2 8 3 P. & M. D. 128.
12 EL D. 296. 23 ELD.375. 45 Fd. 3. ¢. 4. 27 Af pl.
44. Regifter 192, &e.

Vide M. Ch. cap. 30. they arc called Confictudines & per
wocabulum artis they are called Cuftuma. Vide le Stat. 51
 H.3. Title Exchequer in Raftall: It appears that there
were ancient Cuftoms, and thofe were for Wools, Wool-fells
and Leather, Vide le Statute, 9 Ed. 3. c. 2. That all Char-
ters and Letters Patent made againft free Trade and Traf-
fick, made, or to be made, are void. '

Vide Fortefe. in his Comment of the Laws of England,
cap. 5. 6. fo. 43. Neque Rex per [ vel per miniftros fuos
Tallagia, fubfidia, aur quevis alia onera imponit Legeis fuis,
aut leges eorum mutar, vel novas condit, fine conce/fione &
;zﬂ.'mfu sotins Regni fui in Parliamento fuo expre(fo,5c¢. Vid,

0l. 13. cap. 9.

And nt;fe for the Benefit of the Subje&, the King may
make an Impofition or Toll within the Realm, to repair
Highways, Bridges, and to make Walls for Defence: But
then the Sum impofed ought to be proportionable to the
. Benefit: And this appears the 13 H. 4. 16. So the Im-
pofition for Equality ought to be for the publick Good, fee
‘the Charter, 31 FE4. 1. which is called Charta mercaroria
ex Rot, mercator. an. 31 E4. 1. n. 42. Parents 3 Ed. 1. 7.
18 9. de ?facco lane dimidiym marce 5 lafta coriovui,
1 Mark, &c. Fines 3 Ed. 1. 1. 24. ti2tus & non in dorfo.
Vide Roz. Parliament. an. 13 Ed: 3. No new Inhan{ment
of Cuftoms without common * Confent: And in 22 E4. 3.

E 4 #. 8. againft

32,33.
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Libels.
Star-chamber,
Polt, 103,

3 Inik, y74.
Cumbero, 36,
358, 9.
28alk.417,418.
1 Hawk.c. 73.
2 Hawk. Vide
Tabula.

¥ Co. 2. Part.
i24, 5.

9 Co. 59.
1o Co. 75.

Libels. ~ Parr XII,

#. 8. againft new Cuftoms and Impofitions, and that Mer-
chants may freely pafs, &c. And in the Parliament. 42.8
H. 6.7.29. Amongft the new Impofitions granted by H. s,
upon Merchandizes coming to Burdeaux : And Parliament
28 H. 6. n. 35.the Duke of Semerfer accufed for caufing
the King to grant unto Sir Pierce Bracy an Impofition of
s.

Wg"jzr. 9. R. 2.7 30. againft a Patent made .to the Lieu-
tenant of the Zower, by Colour of which he took Cuftom
of Wine, Oifters, and other Viftuals to b; void. ‘

29 Ed. 3. 11. . Ex Rot. Parliamenti, Subfidy of Wools
granted for 6 Years, fo as during the fame Time no other
Aid or Impofition be laid upon the Commons.

Parliament 5 Ed. 3.7. 17,18, 19. againft new Impofiti-
ons upon Staple Commodities, Parl, 22. Eds. n. 3¢, a-
gainft Alnage of Worfteds, 5 E4. 3. 2. 16 3. againft all new
Impofitions, and 5 EA. 3.7 191.38 Ed. 3. %. 26, Roz. ‘fé’d;’l_.
againft unreafonable Impofitions. Y

Parl. 1 R. 2. 7. 35, 36. 9 R. 2.7, 30. No Impofitions or.
Taxes without Confent of Parliament.

Note 2 R. 2. Parl, apud Gloceftriam, A& 25 Subfidy
only for defenfive Wars, not for invafive, 1 R, 2. Parl, Ac-
cord, 1 R. 3. againft Benevolence. Vide Clanf. 4 Ed. 3. .
22. bis,

Dr. Edwards zer, Dy, Wooton,

N the Cafe in the Star-chamber, between Edwards
Phyfician Plaintiff, and Waotor Door in Ph yfick Defen-
dant. ‘

The Cafe was, That Dr. Wooton wwrir #0 Edmunds 27
infamons, maticious, Joandalous, objeene Letter, 1o which he
Jubforibed his Name's And this he Jealed and diretted, To
his loving Friend Mr. FEjward Speed this: And afier the
Jaid Dottor publifed and difperfed to others a grear Num-
ber of Copies of the fuid Letriy. ‘

And it was refolved by the Lord Chancellor Eger-
207, the two Chief Juflices, &5 Perv totam Curiam, that
this was a fubtle and dangerous Kind: of TLibel » For
inafmuch as the Writing of a private Letter to an.
other, without any other Publication, the Party to whom
it is dire@ed cannot have an A&ion Sur le Cafe, for this,
that no Aion lies ; but when it is publifhed to others

ta
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to the Scandal of the Plaintiff, as it hath been often Times
adjudged, Aétion lieth.

The Doctor thought that this could not be punifhed in
any manner ; but it was refolved, that the faid infamons
Letter, which in Law is a Libel, fhall be punifhed (altho’
it was folely writ to the Plaintiff without any other Publi-

_cztion) in the Star-chamber, for that if is an Offence to the
King, and is a great Motive to Retenge, and tends to the
breaking of the Peace and great Mifchief: And for that
Reafon it was necefflary, that jt fhould be punifhed either
by Indi¢tment, or in the Star-chamber, to prevent fuch Oc-
cifions of Mifchief. But in the Cafe at the Bar, the dif-
yerfing of Copies of it, or the Publication of the Efieét of
it, aggravates the Offence, and makes it 2 new Offence =
For, for that alfo the Party may have an A&ion fur le
Lafe. .

"/l;Tote, That by the Civil Law, if any Perfon hath dif-
abled himfelf to bear any Office, or for any other Purpofe
made o Libel againft himfelf, he fhall be punithed for it.

And fo it feems to me, he thould be inthe Star-chamber : for
this isan Offence to the Kingand the Common-wealth : And
without Queftion, altho’ that the Do&or fubferibed his
Name to the faid Letter, yet the faid Letter importing
the {candalous Matter of a Libel, is in the Law a Libel.

* Nora,The Law ofthe Lydians was, that he who flanders Page (361
another, fhall be let Blood in the Tongue, and he who

‘hears it and aflents to it, in the Ear, &c.

Mich. ¢ Jacobi.

Refervation.

WoortoxN zerfus Epwin,

]Nter Fobannem Wooron Quer. &5 Fobannem Edwin De- Th Cafe will
Jendentem. InReplevin the Defendant avowed, and the {;?Jvcei{yfgf f};w
Plaintiff demurred ; and the Cafe was thus. at this Day.
 William Hawes was [¢ifed in Fee of a Me(fiuage, and fifty-
Jive Acres of Land, five Acves of Meadow, and fix Acres of
Pafture in Promanton, in the County of Hereford : And
27 Junii 28. H. 8. by Indenture demifed the Tenement
aforefuid, ro Nicholas Traheren, for feventy-nine Years,
Reddendo inde anpuatim prafato Gulielmo Hawes, & af-
fignatis {uis 26 5, 84. 4z the Feafts of the Annunciasion, agd
' ‘s



‘Owen. 9.

Corone, Bug-
gary,

1 Hawk. ch.s.
3 Inft, 58,

Refervation Part X1I,

St. Michael Zy even and equal Porsions: And after the
Leffor dyed, and the Reverfion defeended to William bis
Son, under wheom the faid John Edwin claimed.

And the fole Point in this Cafe was, If the Rent refe-
ved in this Cafe fhall go to the Heir, or fhall be determin-
ed by the Death of the Leflor, for if the Leffor had refer-
ved the Rent to him without more, this fhall determine by
the Deatheof the Leflor : and the Addition of thefe Words
(And his_Alfignees) fhall not enlarge the Refervation, for

if the Leflor had affigned the Reverfion over, yet the Rent

fhall determine by his Death, for the Affignees cannot have
the Rent longer then the Leffor himfelf fhould have i ;
and the Leflor himfelf hath it but for Term of his own
Life. Vide 18 Ed. 3. Tir. Af. 86. 10 FEd. 4. 18. 27 H. 8.
19. per Audley, & vide Hill. 55 Eliz. Rot. 1341. In this
Court in a Replevin, inter Richmond & RBurcher, whete
the Cafe was, that Burcher avowed for a Rent as Heir to
his Father, upon a Demife made by his Father of certain
Lands for 21 Years, by thefe Words, Reddendo € Jol-
vendo proinde durante predifto termino 21. annorum pre-
Jato (Parri) Executoribus & affignatis fuis 10). legalis
monete Anglie, &c. ad fefta, €. And it was adjudged,

“that by this Refervation the Heir fhould not have the Rent,

for that the Refervation was made to the Father, his Exe-
cutors and Aflignees, and not to his Heirs, &c.

Mich. ¢ Jac.
Corone, Buggary.

Nota, Bugrone, Italice, 75 4 Buzgarer, and
Buggerare 75 fo Buggar, (6 Bugeary cometh
of the ltalian Word, =~ 7 |

TI—IE Letter of the Statute of the 25 H. 8. ¢#p. 6. If a-
ny Petfon fhall commit the deteftable Sin o Buggary
with Mankind or Beaft, &¢. it is Felony, which- A&
being repealed by the Statute, 1 Muar. is revived and
%nlade perpetual by 5 Eliz. ¢gp. 7. And he fhall lofe his
ergy. '
It appears by the ancient Authorities of Law, that this
was Felony ; but they vary in the Punifhment, for Briz.

mj.



#arr XL Buggary.
cap. 9. faith, that,  Soceres, Sodomers 8 Hereticks fhall -
be burnt, F. N. B. 269. a. agrees with it: But Flet. lib.
1. cap. 35. Pecorantes & Sodomite terra vivi cem fo-
diantuy. But in the ancient Book * called the Mir .
vor of Fuftice vouched in Plow. Com. in Fegofle's Cafe, FPage i3]
the Crime. is more hi;illn, for there it is called Crimen
lefe  Majeftaris, a Sin horrible, committed againft the
King of Heaven: And this is either againft the King
Celeftial or Terreftrial in three Manners ;3 by Herefie,
by Buggary, by Sodomy. Note, that Sodomy is with"
Mankind, and it is Felony by the Statute of 25 H. 8.
and therefore the Judgment for Felony doth now be-
long to this Offence, viz. to be hanged by the Neck
till he be dead. To make that Offence, Oporter rem
penerrave, & femen nature emirtere, & effundere, for
the Indi&tment is Contra ordinationem Creatoris € na-
ture ovdinem vem babuit  veneream, diltumgue pue-
vum carnaliter cognovit. Every of which (rem haluit,
& carnaliter cogmovir) imply Penetration and Emiffion
of Seed: And fo it was held in the Cafe of Stafford,
who was attaint in the Xing’s Bench and executed.
Pederaftes, amator puerorum, whereof the Greek Word
is, Nad'easiz, Buggary with Boys. Vide Rot. Parlia-
 ment. 50 Ed. 3. wum. 58. complained in Parliament,
that a LZumbard did commit the Sin that was not to
be named: So in Rape, there ought to be Penetration
and Emiflion of Seed. Vide Stamfird. fol. 44. Which
Statute makes it Felony ; he who procures, €. or receives
the Offender, &c. is Acceffary.

The Words of the Statute of Weft. 1. cap. 34. If a
Man ravith a Woman, 11 H. 4. 18. If one aid another
to commit Rape, and if he be prefent, he is principal in the
Buggary, &. Vide Liviticus 18. 22. & cap. 10, 13, 1
Car. 6.

Premunive.

NOt_e, in the Book of Doftor Coffuzes, intitled, 4% A p,erunive.

. Swer, &c. to the Abftract, and publithed 1584. And Vid. 15. H. 5
a Pamphlet now lately publifhed by Doétor Ridley, they 9- Prcm;j‘ni!?e
.would obtrude upon the World, That forafmuch as that iow J35 % 12¢ -

by the A& 10 Eliz.cap. 1.all Spiritual and Ecclefiaftical Poft. 84, 85.

Power within this Realm is annexed to the Crown, and the Co. Lig- 129,

Law by which they determine Caufes, which belongs to :ﬁ;“,’ka'f%’}gz

their Cognizance, is the Ecclefiaftical Law of the King : per o, & Chéc
" .79. 8ect, 12

21, § Co. §,12. 16026, 7Co. 13, 14,16. 9 Co. 74. 11Co. 34.,63.%7{:!. szgfa. to 6 Co,
at
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That for that Caufe no Premunire lies againft any Spritual
Judge for any Caufe whatfoever. And [ome "other of
their Profeflions have fome other Reafons to con-

1. That when the Statute of Premunire was made,
wiz. in_the Reign of the Kings F4. 3. & R. z. then the
Pope ufurped Ecclefiattical Jurifdiction, although that Je
jure it belonged to the King. And therefore forafmuch
as the King is as well de falto, as de jure, fupream
Head of all, as well Ecclefiatical as Temporal 5 now
the Caufe being changed, the Law is changed alfo.

2. The Conclufion of the Writ of Premunire is 77 Domi-
ni Regis contemptum & prejudicium, & dicte Corone &8
dignitasum [larum leflonem &9 cxberedationem manifelbam,
&5 contra formane (tatuti, €c. Which proves that the Ju-
rifdictions fhall be now fevered and united to the Crownjs -
for that which is united to, and derived from the
Crown, cannot be faid comtra coronam € dignitatem
Regis. :

f. The Court of High Commiffion is the Court of the
King, and is by Force of an A& of Parliament, and Letters
Patent of the King: And for this, although it may be

- faid, that the Confiftory Courts are Curie epifeoporum, yet

the Court by Force of High Commiffion is the Court of the
King : And for that Reafon their Proceedings fhall not be
fubjeét to Premunire. , \

4. This new Court is erefted by A& of Parliament, and
Letters Patent of the King: And for this, where the Sta-
tute of R. 2. {peaks De Curia Romana fou alibi, &c. This
(alibi) cannot extend toa Court erefted by Parliament,
An, 10. Reg. Eliz.

But to thefe Objeions ; it was anfwered and refolved by
divers Juftices * in this very Term, that without Queition
the Statutes 37 Ed. 3. 16 R. 2, &0. De premunive, are
yet in Force : And all fuch Proceedings, by Colour of Fc-
clefiaftical Law before ang Ecclefiaftical Judges, who were
in Danger of Premunire, before the faid A& 1 El are now
in Cafe of Premunire after the faid A& 5 be it before the
Commiffioners by force of 2 High Commiffion, or before Bi-
fhops or. other Ecclefiaftical Judges: For the faid
A&s of Premunire are not repealed by the faid A&,

1 Eli=. ‘

And as to the firft and fecond Obje&ions, it was anfwer-
ed, that true it is, that the Crown of England hath as well

" Ecclefiaftical as Temporal Jurifdiétion, e jure annexed so

it, as appears by the Refolution in Cawdrey’s Cafe, from
Age to Age : And although this was 4z jure, yet when
the Pope became fo potent and powerful, he’did ufurp

R ypon
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iipon the King’s Ecclefiaftical JurifdiCon within this

Realm, but this was but mere Ufurpation (for the King

cannot be put out of the Poffeffion of any Thing which
belongs to his Crown.) And for this Reafon all the Kings
of this Realm, Totis viribus providere, for the Eftablifhment
of their tempdral Law, by which they inherie the Crown,
and by which they govern their Subjetts in Peace, and
punifh thofe who are rebellious, or who commit great
Offences againft them and their Crown: And they were
always jealous leaft any Part or Point of their temporal

Law fhould be incroached upon: And for this, it the
Feelefiaftical Law ufurp any Thing upon the temporal
Law, this was {everely punifhed, and the Offender efteem-
ed and adjudged an Enemy to the King by the ancient

Statutes; and every one might have killed him before the
Statute 5 Eliz. and this'is the Reafon for why ; although
both Jurifdiétions belong to the Crown, yet inalmuch as'
the Crown it {elf is direfted defcendable by the Common
Law, and all Treafon againft the Crown punifhed by this

Law s for this Caufe, when the Ecclefiaftical Judge u-

furps upon the Common Law, itis faid comtra coronam

& dignitatem, &c. And all the Prohibitions direfted to
the high Commiffioners from Year to Year, from the
Time of the making of the faid Statute 1 Eliz. doth con-
clude, conrra coropam & dignitavem regiam.

For as it was refolved by all the Juftices, Pafeh. 4 Fac.
Reg. eft contra coronam &9 dignitatem regiam, when any
Ecclefiaftical Judge doth ufurp upon the temporal Law, be-
caufe as in all thofe Writs it appeareth, the Intereft or
Caufe of the Subje@ is drawn ad aliud ewamen, that
is. when the Subje& ought to have. his Caufe ended
bv the Common Law, whereunto by Birth-right he is
inheritable, he is drawn iz alind examen (viz.) to be
decided and determined by the Ecclefiaftical Law : And
this is truly faid contra coronam & flzgfzztarem regiam.
And this appears by all the Prohibitions ( which are in-
finite) whicg have been direéted to the bxgh Comx.mi:-
‘Goners and others after the faid A& 1 Eliz. a fortior,
he who offends in a Premunire fhall be faid to offend
contya coronam & dignitatem regiam : And this in Ef
fo& anfwers to all the aforefuid Objections 5 but yet
other particular Anfwers fhall be given to every of
them. e

As to the Third, although the Court by Force of
high Commiffion is the Court of the King, yet their .
Proceedings are Ecclefiaftical : And for this, if they u-

furp upon the Temporal Law, this is the fame Of-
’ ' fence



Page [39]

Piemunire,
See 1 Inft. 129,
130,

Regula prima,
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fence which was before the faid A& 10 Eliz. for this
was the End of all the ancient A&s, that the Tempo-
ral Law fhall not in any Manner be emblemifhed by a-
ny Ecclefiaftical Proceedings.

As to the Fourth, although it be a new Court, yet
the ancient Statutes extend to it within this Word 4
libi, and divers new Bifhopricks were erefted in the
Time of H. 8. And yet there was never any Quettion,
but that * the ancient Alts of Premunire extended to
them.

But to anfwer to all the Obje&ions aforefaid, found-
ed upon the faid Statute of 1 Eliz. our of the Words
and Meaning of the fame Aé&; for whereas the A&
1 FEliz. repealed the Statute of r & 2 P. M. 8. there
is an exprefs Provifo in the faid A& 1 Eliz. that that
fhall not extend to repeal any Claufe, Matter, or Sen-
tence contained or fpecified in the 1 & 2 P. M. which
in any Sort toucheth or concerneth any Matter or Caufe
of Premunire: But that all of that which doth touch
or concern any Matter of Premunire, fhall fand in
Force and Effet : And the Claufe of 1 &5 2 P. M. which -
concerns Matter of Premunire, is fuch; every Perfon who
by any Procefs out of any Ecclefiaftical Court of the
Realm, or out of it, or by Pretence of any {piritual Ju.
rifdiftion, or otherwife, contrary to the Laws of the
Land, fhallunquiet or molelt any Man for any Thing, Par-
cel of the Poffeflion of any Religious Houfe, fhall in-
cur the Danger of the A& of Premunire, 47 16 R...
which proves that as well the A& 1 & 2 P. M. as the
A& 1 Eliz. which creates the high Commiffion-Court,
which refers to the A& of 1 & 2 P. A intends by ex-
prefs Words, thar the A& 16 R. 2. of Premunire fhall
ftand in Force. Alfo the At of 1 Eliz. revives the A&
of 25 H. 8. cap. 10. which makes a Premunire in a Dean
and Chapter, &o. for not eleting, nor certifying, or
not admitting of any Bifhop elefted ; by which it is
diretly proved, that the A& 1 Eliz. never intended to
take away the Offence of Premunirc, but exprefly
Fr%vided for it, as appears by that which hath " been
aid. : ‘

But then we are tg nate in what Cafes a Premunire
lies, in what nat. a

And for this that it is fo penal, it is neceffary that it
fhould be explained and made known. ‘ '

In all Cafes, when the Caufe originally belongs to the
Cognizance of the Ecclefiaftical Court, and Suit is pro-
fecuted there, in the f{ame Nature &s the Cognizance

: ' gfpelongs
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belongs to them (although in Truth the Caufe. all Cie.
cumftances being difclofed, belongs to the Court g"%xre
King, and to be determined by the Common Law)
yet no Premunire lies in that Cafe, but a Prohibition.
As if Tithes are fevered from the nine Parts, and are
carried away ; if the Parfon fue for the Subftralion of
thefe Tithes in the fpiritual Court, this is not in the
Cafe of Premunire; for it may be that the Plaintiff did
not know that they were fevered from the nine Parts
nor that they were carried away; nor may the Eccle-
- fiaftical Judge know any Thing of it: And altho’ that
the Defendant pleads this, yet the Ecclefiaftical Courr
may proceed to try the Truth of it without Danger,
Vide 10 H. 4. 2. according with this Opinion 5 fo if a

See \X"a‘t.’bn’s
Clergyman,
chap 54,

Parfon fue for Tithes of Wood, furmifing that they .

were Sylve cedue, under the Age of twenty Years,
whereas in Truth they were above the Age “of twen-
ty Years, (in which Cafe by the Statute of 45 E4 3.
Tithes ought not to be paid) vyet a Prohibition lieth
and no Premunire. -

But although the Caufe originally may appertain to
the Cognizance of the Ecclefiaftical Judge, yet if he
fue for it in the Nature of a Suit, which doth not be-
long to the Ecclefiaftical Court, but to the Common
Law, there a Premunire licth 5 as in the Cafe put be-
fore : If the Parfon after the Severing of Tithes, will
in any Ecclefiaftical Court within this Realm, fue for
carrying away his Tithes fevered from the nine Parts,
which Action by Matter apparent to the Ecclefiaftical
Court appertains to the Common Laws; in fuch Cafe both
the Afor and the Judge incur the Danger of a Pre-
munire: And fo was it adjudged in 17 H. 8. as Spil
man_ reports it: One Zurbervile fued a Premunire a-
ainft a Parfon, who by Citation convened him into
the Ecclefiaftical Court within this Realm, * and there 1i-
belled againft him for taking of Tithes, which were
fevered from the nine Parts, and the Parfon was con-
demned and had Judgment that he fhould be out of

Regula fecune
da.
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~the Protefion of the King, and forfeit all his Lands,

Goods, and Chattels, and his Body to perpetual Impri-
fonment, and Damages to the Party. So if a Mortuary
be delivered to a Parfon, and after the Party retake it,
if the Parfon fue for this as for a Mortuary to him de-
livered and carried away, he is in Cafe of Premunire;
but after the Reprifal, if he fue for it as Mortuary not
executed, in Nature of a Suit, which belongs to Court
Chriftian, upon the Truth of the Cafe there is Caufe of

Prohi- .
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Prohibition, and no Premunire lies. Zide 1o H. 4. 2. So
the Cafe which hath been put of Suit for Tithes of
Wood, if the Parfon fue for Tithes of Wood above
twenty Years Growth, fo that it appears by the Libel,
that the Cognizance of this Cafe doth mnot belong to
Court-Chriftian (viz,) to the Court of the Archbithop
of Canterbury, the Premunire lies, as you may fee in
the Book of Entries, 77¢. Difines, fol. 221. But the Tit,
Probibition, fol. 449, Divifione Difines, pl. 2, 3, 4, 5, & 6.
if the Suit be pro fylva cedua, ¢, So that as the Suit
is framed the Cognizance belongs to Court Chriftian,
although that the Truth be otherwife, there a Prohi-
bition lies, and no Premunire. For when the Caufe o-
viginally belongs to the Cognizance of the Ecclefiaftical
Court, although they hold Plea of any incident to it
which belongs to the Common Law, there Prohibition
and not Premunire. _
When the Caufe originally belongs to the Cognizance
of the Common Law, and not to the Ecclefiaftical
Court, there although they libel for it according to the
Courfe of the Ecclefiaftical Law, yet the Premunire li-
eth, for this, that this draws thé Caufe which is de-
terminable at the Common Law, 44 alind examen, viz,
to be decided by the Civil or Ecclefiaftical Law; and fo
deprives the Subje&t of thie Benefit of the Common
Law, which is his Birth-right: And with this agrees the
Book of Euzries, Title Premunire, fol. 229. 5. € 430. a.
where it is put for a Rule, Quod Placita, Querel’, &
poffeffiones terrarum € temementorm tranfgr’ debitorum
& aliovum  confimilium infra Regnume Augl illat. ad Do-
minune Regem ad vegalem coronam € dignitares Juas [pe-
cialiter, & non ad forum Ecclefigfticum, pertinent. Rui-
dam 1. R. &c. machinans Dominum Regewme & Coronam
& dignitares fuas exkeredare, € cognitionem que ad
Curiam Domini Regis pertinent, ad aliud examen in-
Jra_regnum fuum Augl’ 1n Curiam Chriftiaunitatis coram
A.W. Official’, &e. trabere, ¢, quendam articulum 44
Zrofequendum ipfum R. in eadem Curia Chriffianitatis
coram prefato Officiali pro debito 20 l. € ipfum R. in ea-
dem Curia prefato 1. 4. inde vefponfum citari, &c. So
that if the original Caufe be temporal, although that they
proceed by Citation, Libel, &c. in Ecclefiaftical Manner,
yet thisisin Danger of Premunire: And the Reafon of this
Offence is expreffed in the Writ, for this, that he en-
deavours to draw Cognitionem que ad curiam Domini Re-
8is pertinet, ad aliud examen, which is as much as to fay,
that the Debt, the Cognizance whereof belongs to the

1 Court
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Court of the King,. and tosbe determined by the Cotw
mon Law, he intends by the original Suit to draw it to b€
determined by the Ecclefiaftical Law. _ e
~ Andiote, in the Indi@ment of Premunire againft Car:
dindl Wolfey, Mich. 21 H. 8. it is faid, Quod predittus

Cardinalis &c. intend finaliter antiquiffimas Angl legis

penirus fubvertere & enervare, univerfumque hoc regnunt
gl € ciufdems Angl’ popuium, legibus imperialibus vilgo
dittis legibus Civilibus & eorum legum Canonibus in fer-
pernuin fubjugare ¥ & fubjicere, &e. and this is includéd
within thele Words, ad aliud examen trahere, viz, to dé-
cide that by the Civil and Ecclefiaftical Laws, which is
determinable by the Common Law : And upon this was a

notable Cafe in Hill. ann. 25 H.8. the- Cale of Nick Bi-

Thop of Nirwwich, againft whom, he then being in the
Cuftody of the Marﬁmlfca, the King’s .Attorney preferred
a Bill of Premunite: And the Matter of the Premunire
was fuch : Within Z’betford'in the County of Nozfolk bath
been De tempore cujus, &¢. fuch Cuftom, that all Eccle-
fiaftical Caufes arifing within that Town, fhould be deter-
mined before the Dean of the fame Town, who hath
within it peculiar Jurifdiction; and that none in the fame
Town fhall be drawn in Plez in any other Court Chri-
fiian for Ecclefiaftical Caufes, unlefs before the fame
Dean: And if any be againft the faid Cuftom drawn in

* Suit before any other Ecclefiaftical Judge, and this be ipre— "

fented before the Major of the fame Town, that fuch
Party fhall forfeit's 5. 84. And that an Inhabitant. of
Thetford fued in the Confiftory Court of the faid Bifhop,
at Norwich for an Ecclefiaftical Caufe arifing within the
fuid Town - of Therford, and this was prefenited before the
Major of T hetford according to the Cuftom, for which he

forfeited 6 5. 8 4. the faid Bithop cited the faid Me-

jor to appear before him' at his Houfe in Howinz in
Suffolk, generally pro fulute anime, and upon Appearance
libelled, Per parole, upon all the Matter, and'enjoined him
~upon Pain of Excommunication to adpull the faid Prefent-
ment before a Day: And upon a Premunite brought' for
this Matter the {2id Bifbop had Counfel learned affigned
him ; and they objofted, that as well the faid Prefent-
medt as the faid Cuftom were for divers Caufes void,
and therefore it cannot be faid, comtra coronarm &5 dig-
witqrem regiam, vor hath the Bifhop drawn the Pus-
ty, 4d alind exumen, for it ought not to bé cxamined
in any Court, - : o

2. They objetted, that the Court of the Bifhop was
pot intended within the A& ;f 16 R. 2. 32. but iz Cu-

‘ ; - ria
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piz Romana aut olibi, and this alibi ought to be in-
tended out of the Realm, but it was refolved by Firz-
Hames Chief Juftice, & per totam Curiam, thatbe the
Cuftom and Prefentment good or not, this, is a temporal
Thing and determinable by the Common Law, and not
 examinable in the fpiritual Court; and for this, the Bi-
thop in this Cafe hathincurred a Premunire. | g
- 3. That Alibi extends as well to the Courts of the Bi-
fhops, and other Bcclefiaftical Courts within this Realm,
as elfewhere: And fo the Court faid, that it had been of-
tentimes . adjudged, upon which the faid Bifhop, (the
Matter of the Indi@ment being true) confefled the faid
Indiétment: And upon this' Appearing the fecondary Ju-
fice gave Judgment againft him, that.the faid Bifhop
fhall be out of the Protettion of the King, and that his
Lands, Goods, and Chattels fhould bé forfeited to
the King, and his Body to be imprifoned a4 wolusra-
teme Regis, ¢,

Nicholas Fuller's | Cafe,

Feclefatical IN the great Cale of Nicholas Fuller of Grays-Inn,
Commiffion. thefe Points were refolved upon Conference had wit
all the Juftices and Barons of the Exchequer. h
Seeant 1920 1. That no Confultation can be granted out of the
21.Foll. 44,49, T for this.. that it i . k)
16, 85, tec. Term, for this, that it isan Award of the Court, and is
final, and _cannot be granted by all the Judges out of the
Term, nor by any of them within the Term out of

Court = And the Name of the Writ, viz. a Writ of Con-
fultation, imports this, that the Court upon Confultation:

‘ amongft them ought to award it. . : '
Page[42] *.2. That the Confiruction of the Statufe 1 Eliz. cap. 1.
Secucinn? and of the Letters Patents of high Coramiffion in Eccle-
ourfeto Gib- fiaftical Canfes founded upon the faid A&, belongs to the
fon's Codex, Judges of the Common Law: For although that the
3.13? ;;;f:tle:ait qufcs, tl’xe_ Cognizance. of which belongs to them, are
judpe has 2 Terely fpiritual, and the Law by which they proceed is
Righr to inter- merely {piritual, yet their Authority and Power is given
prerall StatBies 1o them by A&t of Parliament, and Letters Patent, the

relating to {pi- : : . .
vl Mateers.. Conftrultion of which belong to temporal Judges: And
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for this, the Confultation which was granted is with this
Reftraint. Quarenus non sgat de authoritate & validirate
literarum: patentium pro canfis Ecslefiafticis wobis vel ali-
‘quibus veftrum direct aut de expofitione & interpretatio-
ne flatuti de anno primo nuper Regine, §5c. In the fame
‘Manner as if the King hath a Benefice donative by Letters -
Patenits, although that the Funétion and Office of the Incum-~
bent be {piritual, yet inafmuch as he comes to it merely by
‘Letters lgatent of the King, he fhall not be wifitable,
‘nor deprivable by any Ecclefiaftical Authority, but by the

“Chancellor of the King, or by Ccmmiffioners under the
‘great Seal. ‘ . L .
3. It was refolved when there is any Queftion concern-
ing what Power or JurifdiGtion belongs to Ecclefiaftical
Judges, in any particular Cafe, the Determination of this
belongs to the Judges of the Common-Law; in what Ca-
fes they have Cognizance, and in what not 5 for if the Eccle-
fiattical Judges fhall have the Determination of what '
Things they fhall_have Cognizance, -and thatall that ap-
pertains to their Jurifdi¢tion, which they fhall gllow to
themfelves, they will make no Difficulty Ampliare jurif-
dictionem fuam’: And according to this’ Refolution, Bratt.
1ib. 5. tralt. de except. cap. vs. fol. g12. CQuin Fudex Eccle-
Siafticus probibitionem a Rege fuftepit, fuperfedere debet in
omni cafn, fultein donec conftiterit in Curia vegia ad quams
pertiner jurifdittionem s quia fi Fudex Feclefiaflicus efti
mare debet an fua cffer jurifdittio, in omnui cafu indfferen-
-zer procederet, mon obftantc regia probibitione. Vide En-
trics, fol. 445. There wasa Queftion whether Court Chri-
{tian fhould have Cognizance of a Lamp. And a Prohibi- -,
tion was granted, Qucd non procedans in curia Chriftiani-
zaris, quonfyue in curia wnofira difeuffum  fucrit, utrum
cognitio placiti illius ad curiam noftram wvel ad forum Ec-
elefiafticum pertinear. And if the Determination of a
Thing which appears to Court Chriftian, doth appertain to
the Judges of the Commeon Law, the Judges of the Com-
mon Law have Power to grant a Prohibition. And all this
appears in our Books, that the Judges of the Common Law
{hall determine in what Cafes the Ecclefiaftical Judges have
Power to punifh any pro lefTone fidei, 2 H. 4. fol. 10. 11 H.
4. 88. 22 Ed. 4. 20. So of the Bounds of Parifhesin 5H.s,
10. 39 Ed. 3. 23. So_it belongs to the Judges of the Com-
imon Law, to decide who ought. to certify Excommunica-
tion, and to reje& the-Certificate, when the Ordinary or
Commiffary is Party, 5 Ed.3. 88 Ed. 3.6, 70. 18 Ed. 3.
58. 12 Ed. 4. 9 H.7. 1. 10H. 7. 9. For this it was ‘refol»‘
ved clearly; that if any . Perfon flander the Authority or
‘ Fa ' Power
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Power of the high Commiffioners, this is to be punifhed

pefore the Judges of the Common Law, for that the De--
termination of their Authority and Power which is given
to them by the Statute, and the Letters Patent of the
King belong to them, and not Court Chriftian: And
for this, that the many Articles objeGted againft Fuller
concerning the Slander of their Authority and Power, was
folely determinable and punifhable before the Judges of
the Common Law. One other Reftraint was added in
‘the Confultation: Et quatenus non agat de aliquibus fean-
dalis, contempribus, feu aliis rebus que ad communem lg-
gem aut flaruta regni noftri Angl’ funt puniends § deter-

. minanda.

Page [43]

4. It was refolved, That if 2 Counfellpr at Law, in his Ar-
gument fhall * fcandal the King or his Government, Tem-
poral or Ecclefiaftical, thisis 4 Mifdemeanor and Contempt
to the Court s for this he is to be indicted, fited, and im-
prifoned, and not in Court Chriftian : But if he publifh a-
ny Herely, Schifm, or erroncous. Opinjon in Religion, he
may be for this convened before the Ecclefiaftical Judges,
and there correfted according to the Ecclefiaftical Law :

- For the Rule is, Quod non eft juri confonum quod quis pro

aliis que in Curiis noftris abia funt, quorum cognitio ad nos’

Pertinet, trakatur in placitum in Curia Chriftianitatis, as
it-appears in_the Book of Entries, fol. 448. So that the In-

tent is, that Herefy, Schifm, or fuch enormous .Opiniong

in Religion, doth not appertain to the Cognizance of tem-

‘poral Courts : For this Caufc a Confultation was granted,
Ruoad [thifinata, berefes, §5 inormiam, impiam vel Perni-

zicfum opinionem in yeligione, fide, fon dottrina Chriftiana
Pie’S falubriter flabilita infra regunm noftrum Angl, quo-
7 un cognivio ad forum Ecclefiafticum [peltar, &c. Vide Mich,
18 H.8. Rot. 38. Jn Bango Regis. 'The Cafe was, that a.
Leet was held die Fovis poft feftum Saniti Mich. Arch. 1y.

H. 8. of the Prior of thc Houfe of St, Yobu de Bethiehem

de Sheine, of his Mancr of Levifpam in the County of Sir-

7y, before Jobn Beare the Steward there, a grand “Jury

was charged to inquire for the King of. all Offences in-

quirable within the faid Leet, where one Philip Aldwin,
who was 2 Refident within-the faid Leet, appeared at the
{aid Leet, Idemgue Philippus friens quandan Margareran, .

nxorent Jokamms Aldwin_ apud Eaft Greenwich, infra ju.
pifdittionem: Lote predi, pluries Zer antea covpus fuum
7 qdulterio vitiofe exercuiffe, ac volens ipfum Margare-
Yam pro vepublica in exémplum taliter offendere wolen-
vy legitime punire, od diftam magnpam juratam fe per-
onalizer cxbibnic € eifdem fi juratis de dicta mala
| . 2
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& vitiofs vita préfwe Margares inflruttionern: & infor-
mationem veraciter dedit. Upon which the faid Margares
did draw the faid Philip into the Court of the Archbifhop
of Canterbury, and there did libel againft him for Defa-
mation of Adultery 5 and that the faid Philip faid in
bifee Auglicanis verbis 5 Margaret Allen is a Whore and

a Bawd, and it is not yet thrce Weeks agon fince a4 -

Man might take a Prieft betwixt her Legs; which Eng=

Uifb Words were Parcel of the Words by which he in-
formed the grand Inqueft at the faid Leet: And upon
this he had by Award of the Court a Prohibition, by
which Writ it ‘appears, Quod per liges bujus regni Angl’
omnes 8 finguli quicungue Domini Regis fubditi corasiz
guibuftungue ipfins Domini Regis Frufticiariis feu quo-
cunque alio wiro judiciali (ficio feculari . fungente in_ali-
guam juratam parrie jurati, vel ad aliquas inftructiones
Jew informationes alicui bujufincd: furar. in cvidentias dan:
das comparentes € evidentins dantes, ab omni impetitione
85 calumnia in aliqua Curig Chriftianiratis froprerea fien-
da, quicti € liberi effe debent, $5-in perfetuun fenitis
irrepreben’. And by this Record it appears, and by the
Statute of 1¢ E4.'3.£. rr.oby which it is provided, that
Indi&tors of Lay-people or Clerks in Turnes, and after
delivering them before Juftices, fhall not be fued for De-
famation” in Ceurt Chriftian, but that the Plaintiff whe
finds himfelf grieved fhall have 'a Prohibition formed in
the Chancery upon his Cafe, which was but an Af-
firmance of ~the Common Law, for that the Statute

rovides only for Indiftors in the Turn cnly: And

yer as well all IndiGors in other Courts, and all Wit-

neffes, and all others who have Affairs in the tempo-
ral Courts, fhall not be fued or molefted in Court-Chri-
ftian. Vide TzI{_/Z:/y. 6 Eliz. In the Reports of the Lord Z5-
er {which Cafe is not printed) Fohn Halles in the Cale of
Marriage between the Earl of Hereford and the Lady Ca-
tharine Gray, declared his Opinion againft the Sentence
given by Commiffioners Delegates of the Qucen, 1o g
Caufe Ecclefiaftical, under the Grear Scal: * And that
the faid Sentence in Difaffirmance of the fuid Mar-

riage - was unjuft, wicked, and void, and that he thought -

that the faid Judges Delegates had done againft their

Confcience, and could not render any Reafon for thic

faid Sentence : And what Offence this was, was.referred

to divers Judges to confider, by whom upon great De-

liberation ‘it was refolved, that this Offence was a Con-
~ tempt as well againft the-Queen, as to the Judges ; and
every of them were punifhable by the Common Lal\)v,

- F3 - by

Page [44)
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Nicholas Fuller’s Cafe. -Pikr XIL
by Fice and ‘Imprifonment: And that the Queen may
upon_that fue for it in what Court fhe fhall pleafe : for
the Slander of a2 Judge in Point of his- Judgment,
be it true or falfe, is not juftifiable, &c.” And all
this appears by the Report of the Lord Dyer, fo that
in the faid Confultation it was well provided, that the
High Commiffioners fhould not intermeddle with any fcan-
dal by the Common Law. S :
- 5. It was refolved, that when any Libel in Fcclefiaftical
Court contains many Articles, if any of them do not belong
to the Cognizance of Courr Chriftian, a Prohibition may be
generally granted ; and upon Motion made, Confultation
may be made as to Things which do:belong. to the Spiritu-
al Jurifdiétion: For the Writ of Confultation with a Quoad,
Is frequent and ufual, but a Prohibition with a Quoad, is
Rara avis in terra nigroque fimilima Cygro. And for
thefe Reafons it was refolved by all that the Prohibition in
the Cafe 2t the Bar was well granted, which in T'ruth was
granted by Fenner and Crooke Juftices, in the Time of the
Vacation. oo SRR

" Nete, Thefe general Rules.concerning Prohibition, que
Sparftn inveniantuy in libris noftris. S
Nonz deber dici tendere in prejudicium Ecclefiaftice -
“Dertatis grod pro Rege & Repub. nece(Jarium videtur.
"Nou eft juri confonum, quod quis fuper its quorun cogni-
tio ad nos pertinet in Curia Chriftianitatis trabatur in
placirum, ' : A .
Epiftopus tencat placit@m in Curig Chriftianitatis de iis
“guee mere funt fpiritualia. ‘
Prohibeatur de cetero Hofpitalariis & Templariis ne de
carero trabant aliguem in placituin coram Confervatoribus
Privilegiorum de aligua re cujus coguitio ad forum fpetar
Régium. o ‘ S
Noiz . concedantur citationes priufgunam exprimatur fuper

- gua ve fieri deber citatio. .

The Knowledge of all Cafes Teftamentary, Matrimony,
&e¢. by the Goodnefs of the Princes, and by the Laws and
Cuftonts of the Realm appertain to Spiritual Jurif
dition. N St

6. It was refolved, That this efpecial Confultation, being

“only for Herefie;, Schifm, and erroneous Opinions, §5¢. That
(if they convi&t Fuller of Herefie, Schiim, ' or erroneous
- Opinion, &e. that if he recant the faid Herefie, Schifm or
-erroneous  Opinion, that he fhall never be punifhed by

Ecclefiaftical Law: And after the faid Confultation

- granted, the faid Commiffioners proceeded and convi&-

ed Fuller of Schifn- and erroncous Opinions, and im-
prifoncd
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prifoned him and fined him two hundred Pounds:
And after in the fame Term, Fuller by his Counfel
moved the Court of King's Bench to have a Haless
Corpus, & ei concedirnr, upon which Writ the Gaoler did
return the Caufe of his Detention, ’ "

* Mich. § Jacobi Regis. — ?eels
| Filf/i‘—ﬁ'z)z'ﬁ and 'Ylfﬂﬂm |

NOte, Annates, Primitie, and Firf-fruits, are all oner i‘;{:’;’g‘,’&‘o;

- ¥ it was the Value of every Spiritual Living by the. naments, 351"
Year, which the Pope, claiming the Difpofition of all Ec- & 352./
clefiaftical Livings within Chriftendom, referved out of e- W?;’;‘jf‘fC]c"

very Living ; and thofe and Impropriations began about the g11717 ae
Time that Polydore Virgil, lib. 8. cap. 2. Taith Nullum in- 713,%c.
ventum majorves Romano Pontifici cumulavit opes quam id g‘g‘fg 51‘13“‘!'

quod annnatan: vocant, qui ufus omnino multo antiquior &} 72 w0 51
guam recentiores fCriptores fufpicantury & annates wmore

Juo appellant primos frultus unins anni: vide Contili-

zgzz Viennenfe quod Clémens Quintss indixir pro anna-

zibus. ' ,

‘Thefe Firft-fruits were given to the Crowh by 26 H. 8.

cap.3. g

‘Note, Hill. 34 E4. 1 An. r3cy. At a Parliament held at
Curlifle, great Complaint was made of intoletable Oppreffi-
ons of Churches and Monafteties by William Tefta (called
Mala Tefta) and the Legate of the Pope, and principally
c¢oncerning Fitft-fruits, at which Parliament the King by
the Aflent of his Berons denied the Payment of Firft-fruits
of Spiritual Promotions within Ergland, which were found-
ed by his Progenitors and the Nobles, and others of the .
‘Realm, for the Service ‘of God, Alms and Hofpitality ;.
and to this Effe& he writ to the Pope, and thereupon the
Pope relinquifhed his Demand of Firft-fruits of Abbies, in-

" which Parliament the Firft-fruits for two Years were granted
to the King. , o co

" Decime, id eft, the Tenths of Spiritualties were perpe- Teaths perpe-

tual, which in ancient Times were paid to the Pope, until tual :
Pope Urbane gave them t6 R. 2. to aid him againft Charles
King of France, and others who fupported Clement the 7th
agatnft him, - - S o o

Fa And
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~ and was refolved, that the faid Commiffioners had not. Au-

Sir A‘nt,hopy, Roper's Cafe. Part XIL

And 5 H. 3. by the Bulls of the Pope, the Church of
England began to_pay the Tenths of all’ their Revenue,
as well Spiritual as Temporal to Hag for Years, thefe
were given to the King by the faid' A& of 26 H. 8.

cap. 6. S

PVide Lambert de Prift. Leg. Anglorum, &c. f.128. ¢. 10.
ommnes qui habuerint 30.deneriar. vive pecunie in dono fua,
de fuo proprio, Anglorum lege dabis denavium Santo Pe-
tro. Vide ibid. inter leges Ine. fol. 98. cap. 4.

Lamlert ib. expfiiione verbi, Monies and Peter-pence ;
Ina King of the Weft Saxons granted it to the Pope when
he ‘was ip Pilgrimage at Rome. Cambd. Brit. pag. 306.
faith, that it was Offa the Weft Sawoz King that did grant

it: Quere. «

Sir Anthony Roper’s Caf.
T N the Cafe of Sir Authony Roper, who was drawn be-
:'[,forc the High Commiffiorers {:p the Suit of one z}z;l-
brook the Vicar of Benrley, for a Penfion out of a Rettory
Impropnatc, of which Sir Zuthony 'was feifed in Fee : And
the High Commiffioners fentenced the faid Sir Anthony to
pay that, which he refufed ; and upon this they commit-
.ted him to Prifon, who in this Torm. by Hubeas Corpus ap—‘
peared in Court, upon the Return of which Writ the Mat-
ter did appear: And it was well debated by the Juflices,

Pdge [4@ thority or * Commiffion in_the faid Cafe, for when the

Aéts of the 27 H. 8. & 31 H. 8. of Monafleries had made
Parfonages Impropriate, and other R eligious PoflcHions Lay-
fee, altho’ that Penfions were faved, |yet, as it appears by
the Preamble of the A& of 34 H. 8. cap. 16. thole to whom
_t};ePenﬁons appertain, had not Remcfy for the faid Penfi-
ons, &c. And for this there it is provided, that, if the Paxe
Fc‘:r: or Occupier of fuch Poffeflions fhall wilfully deny the,
ayment of any fuc}_l Penfions, Portions, Corrodies, Indemp-
nities, ‘.S)inod f’rox:;s, or any -other Profits, whereof any ‘
Archbifhép, Bx{ho X Archd;acon, or any othet Ecclefiafli- .
cal Perfon were in Poffeflion at, or withinten Years next be-

- fore the Time of fuch Diffolution of any. fuch Monaftery,

&¢. that then it fhall be lawful fog the faid Archbihop, Bi-
1 . ’ op;
P>
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fhop, or other Ecclefiaftical Perfon aforefaid, being fo deni-
ed to be farisfied and paid thereof, and’ having Right to
the Thing in Demand, to have fuch Procefs, as well again®t
every fuch Perfon and Perfons, 2s {0 fhall deny Payment,
€9c. as againft the Church and Churches charged with the
fame, as heretofore they have lawfully done, and as by, and
according to the Laws of this Realm they may now lawful-
1y do, &¢c. And if the King hath covenanted to difcharge
the Patentee, &c. of Penfions, and ther Suit fhall be ma
for the fame in the Court of Augmentations, and not elfe-
where ; then if the High Commifiioners will détermine of
Penfions, they ought to do it by the A&t 34 H. 8. and the

faid A& gives this exprefly to Ordinaries,and their Officials,

and the High Commiffioners have their Authority by the
A& 1 Pl madea long Time after. V T
But it was objeéted, that the faid A& 1 E. gave to the

Queen, her Heirs and Succeffors, Power to Aflign Commif:

fioners to exercife and execute all Manner of Jurifdi&ion
Spiritual, to vifit, reform, &¢. all Schifm and Herefie, §4c.
“and Enormities which by any manner of Spiritual Jutifdi-
&ion can, or unlawfully may be reformed. And it was
faid, that' fuch Spiritual Juri{di&ton which’ the Bifhop
fhould have, is transferred to the High Commiffioners.
But it was unanimoufly refolved by Coke, Walm/ley, War-
‘berton, Daniel and Fofter, Jultices, that the A& 1 E/, doth
not extend to this Cafe for divers Caufes, vzz. B
1. For that the faid Claufe of Refignation is not more
large than the Claufe of Reftitution ; and that the A&
of 1 FEliz. doth not take away nor alter any A& of
Parliament, unlefs thofe only which are exprefly named
in the A&: and it wasrefolved that the High Commiffion-
“ers cannot hold Plea for the double Value ‘o_{g‘ ‘Tithes carried
away before Severance, fortwo Caufes. o
(1.) For this, that the Statute 2 Ed. 6. cap. 13, gave
the Cognizance of it to Spiritual Judges, which is to bein-
tended of fuch Spiritual Judges who then were..”

Tithes {ub-
ftra&ted. Vide
ante.

(2.) Subftra&ion of Tithes is Injury and no Crime, but .

concerns Intereft and Property: And for this the High

Commiffioners cannet meddle with it.

2. For that the Words of the A& 1 El. are (which by a- |

ny mannergf Spiritual JurifdiGtion can or lawfully may be
reformed.) And it appears that thefe Words extend to the

Crime anly, and not to Cafes of Intereft betwixt Party and

Party ; for the Words are : All fuch Errors, Herefies, &c.
which by any Manner, &¢., fo that (fuch) and (which) are
Relatives. o R C ;

3. This



Sir Anthony Roper’s Cafe.  Parr XII.
3. 'This Jurifdi®ion was given. to the Bifhops by A& of
Parliament, viz. by 34 H. 8. which is more Temporal then
Spiritual : And for this out of the Precedent Words 1 Elie,
v : v2%. Spiritual or  Ecclefiaftical Jurifdiction, which is to be
- Page [47] intended of JurifdiGtions meerly or purely Spiritual, * but
- ‘A&sof Parliament are more Temporal than Spiritual.
4. It was not the Intent of the A& 1 EL which revived
the Statute 23 H. 8. cap. 9. by which A& it is enaled, that
‘none fhall be” fued out of his Diocefe, £c. that the High
Commiffioners for ptivate Caufes'fhall fend for Subjes out
of any Part of the Realm, and fo in Effe@® confound the
Juri{diction of the Ordinary who isan Officer and Minifter
- fo neceffary that in divers Cafes the Courts of the King
; ‘cannot adminifter Juftice to Subje@s without him, &c.
13Co.9.47. 5. If the A& of 1 Eliz. had extended to give to High
' Commiflioners Power to determine meunz ¢ tuwiz, as Pen-
fions, Tithes, Legacies, -Matrimonies, Divorces, Admini-
firations, Probates of Teflaments, &¢. the A& would alfo
give the Party grieved Benefit of Appeal, and not give ab-
folute Authority to the High Commiffioners finally to de-
termine zeum €5 tuum, and to baftardife Iffue, &5¢. with-
‘out any Controlment, for this fhould be diffolved the
Court ot the Ordinary which is fo ancient and inevitably
neceffary in many Cafes to the Adminiftration of Juftice, in
divers Points of it, that without this Juftice candot be exe-
cuted. : ‘ ’
6. The High Commiffioners cannot extend themfelves
but only to Crimes, for the Claufe which gives to them
Power to imprifon, &¢. and to punith, &%. and imprifon-
fuch Offender, ¢c. And (Offender) is only to be intended
of him who commits any Crime, and not of him who detains
- Penfions, Legacy, Tithes, &c. ' o

Mw/’y Jacobi Ror. 2254.

. . B ) s B

. ; | )

Hab, Corpus Sir ﬂﬂfhony ROPCI’ S C’[lﬁ.

| o

e v o . T i .,
Judgment of . ’PRmacjtzzm Suit Guardiano prifone Domini Regis do
f»f’f:éff;r;; *  Fleet, Quod Zmlwrgt hic, viz. apud Weftmonafteviuiz
as. 0 ammeditate poft receptionem hujus brevis corpus Antonii
Polt. 69, 82. / v Rojer
104, 219, , : 4
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Roper wmilitis in prifina predilta fub cuflodia fua detenti
- quocung; nomine cenferetuy; una cune die & caufn captionis
&5 detentionis ejufdem Autonii : Et iidem Fufbiciarii bir,
vifa canfu illa, witerius fieri fecerint quod de jure €. fecusn-
dum legem & confuetudinem vegni Domini Regis Anglie
Juerit faciendum : Et modo hic ad bunc diem, feilicet diem
Sabbari proximum poft offabis Santti Mich. ifto eodem ter-

mino. venit predilius Antonius in propria perfona fup fub

Cuftodia predilli Guardiani ad barram, hic preditf & i-
-~ dem Guardianus, tunc bic mand. Ruod ante adventum bre-
‘wis predicti, viz. nono die O&ob. ultimo. preteriro. Pre-
dittus Antonius Roper miles veducit [¢ prifine preditie
perantea commiffus virtute cuyjufdem warransi, dati 30. die
Funii wultimo preterit’ quod  fequitur in  bec verba,
Vig. .

Hefe are in his Majefty’s Name to require and charge

- you, by Virtues of his High Commiflion for Caufes
Ecclefiaftical, under the Great Seal of England, to us and
others dire@ed, that herewith you receive and take into
your Cuftody the Body of Sir Auzhony Roper, Knight, and
him fafely detain Prifoner at this our Commandment,. until
we fhall give Order for his Enlargement, fignifying. unto
you, that the Caufe of his Commitment is, for that there
being 2 certain Caufe referred unto us by his Majefty’s fpeci-
al Direétion, betwixt him the faid Sir Anrhony Roper and
Fobn Bulbrook Vicar of Bentley, for that he detained
wrongfully from him the faid Vicar, a certain yearly Penfi-
on due unto him from the faid Sir 4nthony ; and being

- thereupon called before us, and after full Hearing of * the
Caufe in the Prefence of Sir .Ansthony and his Counfe] at 3
or 4 feveral Times, he was at the laft adjudged by us to pay
the faid Penfion, and he having fome Time of Deliberation
given unto him by 'us to confider thereof, hath notwith-
itanding obftinately-difobeyed the faid Order, and doth fo

" fill perfift: And this fhall be your Warrant in that behalf;

Given at Lambeth this thirtieth of “unme, 1607. Et quod
hec fuit Canfu Captionis & detentionis, pred’ Antonii in

Prifona predifla, corpus ramen preditti Antonii modo bic

-pararus baber prout per breve pradi&tum fibi praceptum fuit,

&e. fuper quo, vifis pramiffis & per Fufticiarios hic plenius
examinatis & invellettis, viderur iifdem Fuftic. hic quad
preditta Caufz commiffionis pradilti Antonii. prifine de
_Fleet pradill. in retorno pradiét, [uperius fpecificata mi-
L nus fuficiens in lege exiftit ad detinendum predittum An-

tonium in prifons pred. ldeo. predittus Antonius a pri- .

Jona prod’ per Curiam bic dimittityr, . ac idem. Guardianys
. e ' . de

P(I:gt{ [431,
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de bujufnodi Cuftodia per eadem Curiam bic plene exonere
‘2ur, &c. And this was refolved una woce by Coke Chief
Juftice, Walmfly, Warberton, Daniel, and Fofter Jufiices

“tor the Caufes and Réafons afore exprefled. ’
And in the very fame Term in Zaue’s Cafe, a Perfon in
- “Norfolk who fued on¢ of his Parithioners before the High
- Commiflioners, for {candaling of him, faying in the Church
" on the Sabbath before all his Parithioners, Thar he was
& wicked Man, and an arrant Kwnave : Prohibition lies,
“for this, that it was not {o enormous as the Statute in-
tended : Note, that by exptefs Provifs, the High Com-
‘miffioners cannet intérmeddle with all Herefies, but with
exorbitant Herefies, &, and the other fhull be determined
:before the Ordinary, = = = -~ Vo

- Hill. § Jacobi.
f?r{ﬂz"c’e’ iz Wales not but by Conmii oz,

ufticeof | ; ¢ Was faove oy i erm 3
[plieeof NOke, It was moved to the Juftices this very Term, up

be by Com- on Confideration of the A@s of 34 H. 8. cap. 28. and
miffion but 6y the 18 Elix, If the Juftices in Wales may be conltituted by
Patent. - .Commiffion; and upon Conference it was conceived they
' Pofiea 51, -could not, but that it ought to be by Patent, as it hath been

ufed cver fince the A& 34 H. 8. Then it was moved, if the
King which now is; may by Force of a_ Claufe of 34 H. §.
do it, which Claufe is, That the King’s moft Roya] Maje-
Ay fhall and may at all Times hereafter from Time to
“Time, change, add, order, alter, minifh, and reform all
Manner of Things before rehearfed, as to his moft excel-
~lent Wifdom and. Difcretion fhall feem meet: And alfo to
- make Laws and Ordinancies for the Common-wealth, and
‘good quiet of his faid Dominion of Wales, and his Subjeéts:
cof the fame, from Time to Time, at his Majefty’s Pleafure
And it feemed to divers of the Juftices, that this Power gi-
ven ’{t'b: the King determined by his Death,: for divers
Gaufes. . 9 e : . :

1. It wants théfe Words, His S‘ﬂccngm, and for this it
eughtnot to be drawn in Sueceffion by Conftruion, and that
fhould be againft the Intention of the Makers of the Ay
for they gave his high Power of Alferarion, &c. of the.
Laws o the King’s moft excellent Majefty, as to hismoft
‘ P U exe
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excellent Wifdom and Difcretion fhall be thought moft
meet ;3 which Words want, His Succe(fors : For as his Wife

dom and Difcretion, which they well knew, did not goin,
Succeflion; fo the Power and great Confidence which was.

annexed to them did not go in Succeffion ; and for this,
that Eorum progreffus oftendunt multa que ab initio pro-

videri non poffunt : And what enfues upon this Aé of the

34 H. 8. concerning this Uniting of ¥ Wales and England,
and the Subjeétion of them to the Laws of England, none
eould divine: For this Caufe it was thought reafonable
that King H. 8. during his Time, might alter them 5 that
he feeing the Obedience of thofe oft Wales, and the good
Fruit which proceeded out of the faid A&, never altered
any Part of it : But it was never the Intention of the faid
Act to give Power to the King and his Succef{lors for ever,

to alter, &c. the Laws, fo that none of that Country could |

be certain of his Life, Lands, Goods or Liberty, or any
Thing which he hath, and that would be of great Servie.
tude, Mifera fervitus eff, ubi jus eft vagusnz : Alfo the
Words are for the Common-wealth, &0, if his Majefty’s
Subjetts of Wales, at his Majefty’s Pleafure, &c. by which
it appears that the Intention of the Makers of the A&, was.
to give this Power to King H. 8, for his Pleafure, did de-
‘termine by his Death. R o
2. Power of Alteration of Laws, &. is a Point of High
Confidence concerning the Adminiftration of Juftice 5 And

S’zgm[”]

the At by omitting [of his Succeffors] intended to unite -

this Confidence to the Perfon of H. 8. and not to extend it
~.without Limitation of Time to his Succeffors: And this
ftands with the Conftru&tion of Law in other Cafes, for 4ll-
Commiffions concerning the Adminiftration of Juftice, de-
termine by the Death of the King, yea he conflitutes ’em
Fufticiarios fuos, which Authority being in Café of Admix
niftration of ]udice determines by the Death of the King
or Refignation, 1 E4. 5. 1. 1 H. 7. 1. 14 Ed. 4 44. yet xz'

the King make a Leafe Durante Leneplacito, or prcfcn{ '

one to a Church, thefe are not void bg his. Death, until-
they are controlled or revoked by his Succeffor : But the.

Office of a Sheriff which is granted, Durante bensplacito,

determines by. the Death of the King, for this concernsthe
Adminjftration of Juftice : And.u on Certificate of the O-

pinion of the Juftices, that the Juftices of ales canmot be
conftituted by Commiffion to the Lord Chancelior, Baros

* $wigg had a Parent for the Circuit of JPiles, as others had

pefoce.

Trin,
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Trin. 6 Jac.
High ,Ccf»mz)rz{ﬁ‘?o;z,_’

Purfivant, T His Term it wastrefolved Per toram Curiam in Cons-
Avcea 19,45, L muni banco, viz: Coke Chief Juftice, Walifley, War-
i‘;’g&.?s 82,34, Lerton, Daniel and Fofter, inthe Cale of Alan Ball, that
7" the High Commiffioners cannot by force of the A&, 1 EL

cap. 1. lend a Purfivant to arreft any Perfon fubje& to their
Juri{dition, to anfwer to any Matter before them : But

they ought to proceed according to Ecclefiaftical Law, by

Citation : For the Statute r El did not give them any fuch

Authority to arreft the Body of any Subjet upon Surmife:
and although that it be comprifed within their Commiffion,

that they may fend for any by Purfivant, &¢. yet inafmuch

as this hath no Foundation upon the A of 1 El. the King

-by his Commiffion cannot alter the Ecclefiaftical Law, nor

the Proceedings of. it, for the A& fays, that the Commif-

fioners fhall exercife, ufe, and execute all the Premiffes (ac-

cording to the Privileges of the A&) according to the faid

Letters Patent, I7 ¢fl, the Letters Patent which are men-

tioned and Authority before, for this is implyed within

this Word (/i) and for this without Queftion, the Com-

SimPfOT;.’S miflion only without the A& cannot alter the Proceedings of
ﬁ‘lifﬁ,‘;gg‘;;"of the Ecclefiaftical Law? And in the Circuit of Northampton,
Affifein Nor- - when the Lord Anderfon and Glanvile were Juftices of AL
thampronthire. fife, a Purfivant was fent by the Commiffioners to arreft
Ds ;ZE.“ o] the Bodg of 2 Man to apﬁear,before them, and * in Refi-
“#8¢L 59 gance of the Arreft, and firiving amongft thef, the Purfi-
vant was killed: And if this was Murder or not, was doubt-

ed, and this depended upon the Validity of Power and Au-

thority of the Purfivant; for if his. Authority was lawful,

then in killing of an Office of Jufice in Execution of his

Office, is Murder : And Advifement was taken till the next

Adifes 5 and upon Conference at the next Affifes it was re-

folved, that the Arreft was Tortious, and by Confequence

that this was not Murder ; But they may fend Citation by
a Purfivant, and proceed, if the Party make Default, to.
Excommunication, and then to have a Capias excommunica

zum, and to imprifon him by the Writ of the King, which

: : . ’ - Writ
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Writ de excommunicato capiendo, is prefcribed and return-
able by the Statute of 5 El which fhall be in vain, if they
may arreft him by a Purfivant before any Anfwer or De-
fault made : And this will be againft the Statute of Mag-
na Charta, and all the ancient Statutes, which fee, Raftall,
Title Accufation : If a Freeman fhall be arrefted upon a
bare Surmife or Accufation : which Statutes if dof and
profitable for the Weal Publick, never were intended to be
repealed by the faid Statute of 1 Fliz. :

Note, That neither the Star-chamber nor Chancery
award any Meffenger to arrveft the Body until &
Contempt mades but firft a Subpeena, &c. goes.

Marmaduke Langdale’s Cafe. Vide Poftea 58.

' I N the Cafe of Marmaduke Langdale of Leaventborpe in

the County of Zork, being fued by Foaz his Wife, for
‘Maintenance before the Bifhop .of Canrerbury, and other
High Commiffioners : It was reflolved Per toram Curiam,
prever Walnfley who doubted of it, that a Prohibition,
which before was granted, was well maintainable, for this,
that it was not any Enormity, nor any Offence within the
Statute, but a Negle@ of his Duty, and a Breach of his
Vow of Maintenance ; alfo the Partg thall be defeated of
his Appeal : And for: that Reafon it belongs to the Court of

High Com:
mi%ﬁon.

Poft. 58, &ec.

the Ordinary : And the Rule of the Court was, that the -

Plaintiff fhall count againft the High Commiffioners (for a-
gaint his Wife being one Perfon in Law with him, he could
not count) and upon demurrer joined, the Cafeis to be argued
and adjudged, upon which the Farty -grieved may have a
Writ of Error, Si [ibi videriy cxpedire, &c. See more,

fol. 58,

L]

‘fhp Cnﬂ’ of the Loralf re_@dezz}‘; of Wa;legfa_/zal

York,

O N Sunday laft, my Lord Chief Juftice and my felf, at

Serjeants Inn in the Afternoon, received by the Hands

of the King’s Attorney by Comimandment, 3s he fignified to



See 4 Inft. 242
245,281,
éﬁfo' 39, 31,

_ The Cafe of the Lords Prefidents Part XIL
us. by your Lerdfhips, the faid Complaints, exhibited to -
“his Majefty by the Lord. Prefident of #ales, and the Lord

» Prefident of 207k, againft the Judges of the Realm, with
a Signification of iyour' Lordthips ~ Pleafure, that we two
fhould impart the fame to the reft of our Brethren, which
we did oo’ Monuday in the Afternoon, the Forenoon being
fpent inthe publick Service of the Realm, at Weftminfler :
Andupon Confideration had of the Parts of the Complaint,wé-
have, as this fhortTime will give us Leave, {being daily im-

loyed, as well in the Courts at Wefbminfler, as fome of us
Em Trials of Writs of Niff prius,) refolved upon thefe An-
fwers, which we knowing to be warranted by the Laws of
this Realm, doubt not but will be allowed - by -your Lord-
fhips 5 and do hope that where the Judges of this Realm -
have been more often called before your Lordfhips,.than in

Q’age[ s1 ] former Times they have * been, which is much obferved,

and gives much emboldning to the Vulgar, that after this
Day we fhall not be fo often upon fuch Complaints, your
Lordfhips being truly informed of our Proceedings) hereaf
ter called before you. . , o
" And feeing that my Lord Prefidént of York: hath now
Ore tenus; firfk opened the Caufe of his Grief more amply,
and in fome Cafes more particularly, I will begin with thoza
- Objedtions that have been'made on the behalf of that Coun-

- cil, wherein for Method, and for avoiding of Confufion, I

will firfk {peak to the true Caufe of the Inftitution of that
Court. o B ‘ : :
2. ‘That our Proceedinﬁs in granting of Prohibitions, is
¥

forthe. Matter juftifiable by Law. -

13 Co. 30, 31 3+ That thé Manner of our Proceedings was‘regpe&ﬁd and

4 Inft. 245,

s

complianttowards the I.d. Prefident of b7k, and the Coun-
-cil there. o - ' o '
4- Give Anfwers to all ‘Obje€tons both particular and
general. RO ‘ -
~ 5, Remedies for the Time paft, if there be juft Caufe.’
- 6. ‘And laftly, Remediés for the Future, to take away all .
the Caufes of Oppofition between the Judges and both' the
faid Councils : ,
And firft a3 to the Caufe of inftituting the faid Court, viz,
* After the Suppreflion of all religious Houfes o the Va-
Jue of two hundred Pounds, or under, Auno 2y H. 8. in
the Beginning of O&fob. An. 28 H. 8. there was a great In:
- Jurrection of the Lord Hufey, and twenty thoufand Per-
fons in Zincolnfbire, about the Caufe of Religion, againft
:wi;hgm Charies Brandon Duke of Suffolk went, and appeafed
them., . 70 o7 . R . : ) ;
. As foon as they were appeafed, a great Commption be-
gan of fosty thoufand Men of that County, Sir Robert Ask
: : ' being
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being Chief, againt whom the Duke of Norfulk went snd
difperfed them. Soon after in Lancafhire began a grear
Rebellion of Men of that County, and of Cumberignd,
Weftmorland and Northumberland 5 againft whom the Earl
of Derby was employed, and quieted them: Afrer that ‘
MuRrave Zilky, and ‘others, began to raife a great Num-
ber, and affaulted Carlifle Caflle, whom the Duke of Nor-
Jolk overthrew. . ' L o o
Prefently after Sir Framis Bigor with a Multitude of 4 Inft. 245,
People, made an Infurrection at Serringron, Leigh, Picier=
- #ng and Scarborongh in Yorkfbire s whom the Duke of Noy-
Jolk pacified : And foon after the Lord Darcy, Ask, Con-
Jfiable, Bulmer, &c. began a new Commotion about Huil
in Yorkfbire, whom the Duke of Norfolk appeafed. And
all thefe Rebellions were between the Beginnings of 28 and
3o of . 8. within which Time many of the Rebels were
executed in Furore belli, and in Flagranti. crimine, by
Marfhal Law, and fome attainted by the Common Lavw.
The King intending the Suppreffion of the greater Houfes
of Religion, which 4. 31 H. 8. he effeted, he eftablifhed
2 Council there for the Quiet of the Counties of 7t orkpive,
Northumberland, Weftmorland, Cumberiand, Durefine, the
Counties of the City of Zork, Kingflon upon Hull and
"Newcaftle upon Zime, for. Preventions of Riots, Tumults
and Infurregions in thofe (-eunties and Places: In this
Time of Neceffity and Danger, the King did arm the Pre-
fident and Council with two Authorities in one Commifs
fion: the onea Commiffion of Oyer and Terminer, de
- quibufeunque congregationibus & conventiwubs illicitis co-
adunationibys, conferasionibus Lolardiis, imprifionibus fal-
Ji5, allegavis, trangreffionibus, Riotis, Routis, retentionibus,
contenzpribus, falfttaribus, manntenenviis, oppreffionibus, vi-
 olenriis, extortionibus € aliis malefaltis, offenfis, & injuriis
quibufounque, per que pax & tranquillitas fubditorum rno-
- frrorum Comitatibus, Civitavibus, € villis predi&is gravar’,
. o, Secundum. legem € confuetudinem regni noftri Anglie
wel aliter fecundum fanss diferetiones veflras aundiendume &
terminandum. oo ’ '
The other Authority was, Nec uon quafeungue  altiones
#eales, feu de libero tenemento, 8 perfonales, caufafque de- .
bitoruin & demandorum guorumeungs * in Cond’ $c. Pradilt Page [ 523
quando ambe parres wel alterapars fic gravata pavpersate
gravata fuerir quod commode j‘zz.rﬁ[m;m Jecundumm. legem
Regni noftri alier profegui non poffit, fimiliter fecundune
leges & confuetudines regni noftri Anglie vel aliter feonun-
aum fanas difretiones vefbras. . And this is ali the Autho-
vity that the Prefident and CLZHCH had firft expreded in
’ : & welr
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‘their Patents, without any private Inftruions: And this

appears by the Commiffion under the Great Seal, 31 H.8.
6 Pars. Roberto Landavenfi Epiftopo Prefidenti Concilis,

& aliis 5 out of which Charter thefe Things were'obfer- -

ved, viz. oo

r.. That the final Intention of the Commiffion-was, ‘qu‘d;d g

Cfax & tmazgm’lz'm; Subditorume preferventur.

2. That they hear and determine Riots, Routs, &%. ac. -

~cording to Law, or their Difcretions, which Authority by -
‘Difcretion was added, ad faciendum populum : For it wasre-
folved without Queftion,that infuch Cafes they had not Power

but to proceed according to Law, for- that is:fizmnza. difere- -

. %10, and ‘not according to their private Conceits and Af-

fellions, quia talis diftvetio diferetionem confundit, fo the
other Claufe concerning real'and perfonal A&tions in all the
Counties of York, Northumberiand, Cumberiand, Weftmor-
land, Durefine, and the Towns aforefaid was only ad faci-
endum populuim, for this was utterly void in Law.  For, . .
1. No fuch general Authority granted, may be made by.
the Commiffion of the King, to hear and determine ail -
real Aions within.fuch a County according to.Law, as he

- may by Charter within a certain County or particular Place, '

for the King by Commiffion may 'give Power to determine
criminal. Caufes between the King and the Party, Secun-
dums. legem & confuetudinem 4nglie, but he cannot give
Power by Commiffion to'determine. Caufes between Party
and Party: As it was refolved in Sorggg’s Cafe, . An. 2 Eliz.

- Job.x75. in Dyer. Vide Dyer. 236. But the King by his

Letters Patents may grant to.fuch 2. Corporation in fuch a

 Town, Zenere. piacita realin, perfonalia, & mixta-; and

Antea 43.
2 lntt. 24. 422,

423,
4infk. 158,

none by this can have any Prejudice for the Proseeding ought
to be according to Law ; and if they err, the Party grieved

- may have his Writ of Error: but the.Crown cannot grant to.

them a Court of Equity for the Caufe aforefaid ; and for this
Caulfe, that fiuch aqjudge fhould be. without Controlment :
And it was faid, that #f fuch Commiffioners cannot deter-
mire. Felonies, or other criminal Caufes. by Writ, but by
Commiffion, fo cannot any determine private Caufes betwixt
Party and Party by Commiffion but by Writ, by the Statute
of Magna Charta, cap. 12. & Weft. 2. cap. 0. Recognitiones
#e nova diffeifina, &c. nom, capiantur uifi in progriis Comi-

*zatibus: Which A& gives Authority to Juftices of Affife in

their proper Counties, by which it appears, that withoutan -

- A& of Parliament, the Ki% by his Letters Patents cannot.

" put and authorife Juftices

e Affifes Capiendas, to take ‘em’

within another County : And for this-the ancient Precedents .

and Proceedings of Law ought riot te be altered.. As a]qﬁic%,
4 . S faey:
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of one Bench, or of the other, ought to be made by Com=
miffion, and not by Writ, and yet he may be difcharged
by Writ, 5 Ed. 4. 32. But Juftices in Eyre are by. Writ, as
it appears by Bratlon lib. 3. tap. 11. and Britron fol. 1.
Allg by the Statute of Weft. 2. cap 30. and of York cap. 4.
Juftices of Niff prius give Judgment in Aflifes of Dar
rein prefemment, and Quare Impedit in fuch a County,
which  cannot be done without Patent.. Er iz de ce-
teris. ’ : ‘ ’ . ' .
Alfo it-was obferved, that at the firft the faid Commift
fion concerning Ations between Party and Party, extended
onl{; when both the Parties, or one of them, were {o poor,
as they were not able to profecute at Law: Alfo by the
firft Inftitution they had no Power to grant Injiinétions, -
And laftly, * their Commiffion was Patent under the great 7487 [551
Seal, and inrolled in Chancery :, And thus much avas faid
for the firft, concerning the true Caufe of the Inftitution
of the Court, viz. For Preventing of Tumults and Rebelli-
ons, and when ir began. ' <
2. As to the fecond Point, the Granting of Writs of Hz-
beas Corpus, and Prohibitions, is juftifiable by Law ; for
whereas at the firft their Authority was Patent, it.is now
rivate ; for the Letters Patents do refer unto certain In-
ftru@ions which are no where of Record, bur kept i
private, and it was feared, for private Refpeéts, Fr de nor
appareitibus & non exiflentibus eadens ¢ft vatio; befides
the Panger to the Subjett is great, for if they lofe their
Inftru&tions (as it hath happened heretofore) all is corarm
g0 judice: And this firlt Reafon is drawn from the In-
frul¥ions themfelves: The fecond Reafon is drawn from
the Contumacy of the Party that fuppofeth himfelt to bg
grieved by the Prohibition, and againft whom ir. is grant-
ed ; if the Authority of the Counfel be never {0 good, yet
being a late and particular Jurifdition, the Party: muf of
Neceffity plead it, fo 1s it may appear unto us judiciallys
for as we are Judges of Record, fo muft'we be informed of
Record, and ‘never yet hath any Party prohibited moved
in Court to have a Confultation, by ahich mighs be fer
forth the Jutifdi@ion of that Court-and Conncil, fo as the
Granting of Prohibitions hath been juft; and. the Faglt
(if any be) in the Parties: themfelves, that never hitherto
made their Caufe known,: as it puvghr to be by Law, #0 the
Court,” . A AR
The third Reafon is drawn from the great Injury offer- fifﬂ; i
ed 1o the. Defendants, for it is a true Rule,. Mifera feryr- ifdidtien, Sce
zus ubi jus eft vagum aut incerrum ; ‘The Defendants by ég“‘%&*’.& 43
Law, may in all Courts plead to the Jurifdickion of the ™ ¥
I TG Consy
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Court 3 but how can they do fo when no Man can pof-
fibly know what Jurifdition they have: Concerning Mat-
ters of State, which are Arcana Imperii, it is meet they
fhould be kept fub [gillo confilii, and in fecret; but for
Jurifdi€tion between Party and Party, for Deciding of Afe-
2 & Tuum, God forbid they fhould not be known to
them, who are to be judged by them ; but the Keeping
of them in fuch Secrécy bewraycth, that the Counfel are
afraid that they would not be juftified if they were known:
And it was concluded again, AMifera fervitus ubi jus aut
VAGUIE RUL TCEYIUNL. L '

3. But our Proceedings herein have been urefpeétful; for a
“Jury of Officers and Attornies of our Cort, being accord-
ing to an ancient Cuftom, Time out of Mind of Man ufed,
fworn to prefent amongft other Things and Articles, all
Defaults of Officers and Minifters in not Executing the
Writs and Procefs out of this Court, and all Impediments
and Hinderances whatfoever of the due Proceedings of
this Court, whereby Juftice cannot be adminiftred : And
finding upon their Qaths divers unjuft and undue Impedi-
ments of the Proceedings of this Court, by the faid Coun-
fel in particular: And thereupon & Motion being made in
open Court in Michaelmas Term laft, by the King’s Ser-
jeant Philips, of many intolerable Grievances of the Sub-
jelt offered by the faid Counfel, to many of his Majefty’s
Subje&ts in Derogation of the King’s Laws, in Prejudice
of the King’s Profits, and in Hinderance of the due Pro-
‘ceedings of this Court, prayed the Court according to Law
-and Juftice, to grant feveral Prohibitions in all thofe feve- -
ral'Caufes, which we could not deny; but yet thought fit
before we granted the fame, that there might be a good-
Correfpondence between both Courts; we fhould confer
with Sir Cuthber: Pepper. Attorney of the Wards, and
one of that Council, to let him underftand the particular
Grievanees and Oppreflions, and to hear what he <could fay
in the Juftification thereof, who accordingly upon Motion
came to us to Serjeants Inn, with * whom we conferred,
and fignified to him the Particulars of the faid Grievances,
who would not take upon him to juftify the fame in no

»Sort, but faid, he would acquaint the Prefidentand Cour-

cil therewith, and return their Anfwer, which for that it
was negleéted, we upon farther Motion in Court granted
Prohibitions, as in Juftice we -ought, which Courfc and
Orderof Proceedings we hold to be refpeéful and comely
roward the Lord Prefident and Councik . ,

-4, It was objefted, that more Prohibitions have been
granted of late than in many Yeats before, whereunto &

 afixfold Anfwer was made,..

y. That



Part XIL of Wales and York.

1. That they had exceedingly multiplied the Numbet
of Caufes, fo as they have abo%tg, two, tll)mufand‘ depend?rfé ’
at one Time, and having but five Counties and thres
Towns, at one Sitting there were about 450 Caufes at
Hearing; whereas the Chancery. that extends into 41
' Counties Englifb, and 12 in Wales, in all 53, had in Eafter
Term-but 95 to .he heard, and in Z7inity Term but vz,
fo as if they multiply their Caufes fo infinitely above what
were at the firft, it isno Wonder if the Number of Prohi-
bitions te increafed. »

2. Befides the Multiplication they have inngvated and
taken upon them to deal in Caunfes which we know never
any Prefident could, and we think never any Prefident and
Council did ufurP: As firft, Suits upon penal Laws, and ‘
many of them limited to the Courts at Weftlminfler, but
all of them without Queftion out of their Jurifdition s
As for Example, between Harrifon and Thurftone in Eung-
I Bill, upon the Statute 39 Eliz. of Tillage, whereas
the very Statute giveth Jurifdition to certain fpecial Courtss
The Defendants pleaded to the Jurifdiction, whereupon an,
Attachment was awarded againft him, and fined.

2. In the Cafe of Hartley after Indiétment of forcible
Entry and Reftitution, according to the Statute, he was
upon en Englifp Bill difpoffefied by the Prefident,

. 3. And after a Recovery in an Ejeltione firre, and
Execution by Habere facias poffeffionenz out of our
Court, they upon an Englifp Bill difpofleflfed the Plaintiff,
‘and this was Hars's Cale. Between Fackfor and Philips,
after Judgment in our Court, Suit there by Englifb Bill,
Between  Sranton and Child, after Executiop in Debt by
Procefs out of our Court they commit the Plaintiff, an
old Man and lame. So between Binns and Collet, after the -
" Defendant was outlawed in an Ation of Battery,
- 4 They admit Englip Bills in the Nature of Writs of
Error, and of Formedois, and other real A&ions. ,
: 5. They will admit no Plea of Outlawry in Difability of
the Plintiff. . B '

6. They ufually granted Injuntions to ftay the Com-
mon Law, which is utterly again@t Law, and fometimes -
to ftay Suits in Chancery, and in the Exchequer-Cham-
ber ; and many other Proceedings which are againft Law
and Reafon, to the great Oppreffion and Grievance of the
g:xbjc&: And fo in Refpe@ as well of the Multiplication of
Suits as Innovations of others, it may very well be, that
more Prohibitions and Habeas. Corpus- have been granted
of late than were in Times paft: and -yet there hath
been more granted, and more ancient than is fuppofed

. P G . v For -
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Yor Mich. 4 Eliz. Rot, 31, wpon 4 Motion made by Carus,
the King's ‘Serjeant; Habeas Corpus was granted out of!
the King’s Bench, for the Body of %obn Lamburn, alias
Lambert, which Writ being returned, that he went to
the Caftle of Yurk, where Fobn Lambers was a Prifoner,
and- that one Ofwald Wilkinfon the Gaoler refufed to de-

liver him, without the Leave of the Archbifhop of

Yorks Prefident of the Council there, whereupon he weint
to the * Archbifhop, and fhewed unto him the Queen's
Writ of Habeas Corpus, whereunto the Archbifhop an-
fwered, that Fobwn “Lambert was not the Sheriff’s Pri-
foner, but was committed by him and the Council to the
Gaoler's Cuftody, and therefore he fhould not be deli-
vered 5 and therefore he fent one Jdorgan his Secretary

to the Gaoler, that he fhould not be delivered 5 and there-

- .upon as well for the Contempt in the Archbifhop and the

Note,

Goalet as for the infufficient Return in not having the
Body, Carus the King's Serjeant moved for an Attachment
againit. the Archbifhop of 2urk and Iilkinfen the Goaler,

for the CoMempt returned by the Sheriff and' it was

grantedy and the Sheriff was amerced, for that he fhewed
no lawful Caufe, Mich. 4 €5 B8 Eliz. in libro de Habeas
Corpus. fobu Dawfon in Prifon for ¢ Riot, by Englify Bill,
before the Prefident and Council of XYork, removed by Hu-
beas Corpus and delivered; for no Man ought to be cons
vifted for a Riot, but by Indigtment, T'rial, or other due
Procefs at Law, and there are many other like Writs of la-
ter Time, Pafth. 12 Eliz. in libro de Huabeas Corpus,
T komas ap Mergen commitred by the Council and Prefident
of Wales, &¢ "and this Court finding the Caufe unjuft, bailed
him, &c. And in T7in. 20 Bliz. 1b. the like Writ for the
Body of Fobn Rowlond, committed by the Prefident and

- Council of fales, and finding by the Return that the

by the Court, and many more of thar Nature.

3. The Judaes ncver gtant cither Prohibitions ot Hi-
Leas Cerpus, but upon Motion or Complaint by the Party
gricved, fo as if the Parties have greater Caufe of Com-

Commitment of him was againft Law, he -was difeharged .

. plaing than they had in Times pait, there muft of Ne-

gelliey be more Writs of Prohibition and Hubeas Corpus

‘granicd than was herérofore, L

4. The Proceedings before the Prefident and Council*
arg by ablolute Power, ‘their Decrées uncentrolable and fi-
nily and more final than a Judgment in a Writ of Right,

for thereupon 2 Wrir of Error lieth, but rthefe Sentences

Care irreverfible, which makes them adventure, and pre-

.‘ﬁ;n’xe 150 i’nu:f;l' upon theiy Authority, and tﬁ;fdﬁ to the '
grer Opprefiton apd Gilovance of the Subjeft,

;;;;;
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" 5. Thefe Suits gsow to be miore prejudicial fo the Kin
than ever they have been, for by tﬁe Multiplicarion” an
Innovation of Suits, as- well real as perfonal, the King
lofeth his Fines, &c. ' T ' B

5. Remedy for the Time paft, if we have erred in
- Judgment, a Writ of Error lieth” in the King’s Bench; if

the King’s Bench doth err, a Writ of Error lieth in the

Upper Houfe of Parliament, where the King and the
Lords are only Fudges. - - L

6. For the Time to come, firft, that the Inftrultions be
inrolled in the Chancery, whereunto the Subjet may have
Accefs, and know their [Iurifdi&ion. 2. That the Prefi-
dents and Councils have fome Council learned in the Court,
who may inform us judicially of their true Jurifdition,
and we will give 2 Day to them before we grant any

Writ, to fhew Caufe to the contrary; fo as Juftice' upon

hearing of both Sides fhall be done ; and if we err, . the
Law hath provided a Remedy by a Writ of Error, and
no other Courfe can be taken: And we are {worn both
* to maintain the King's Prerogative, and to do Juftice to
all Men, according to the Laws and Cuftoms of England:

o as command my Lords, whatfoever it {hall pleafe you,
that lieth in our Power, and which by our Qath we
may perform, and we will moft willingly obey it: And

that which 4 great Divine {aid to God Almighty, we fay -

unto your Lordfhips who fit in.Ged’s Scat, Da Domine
- quod jubes, & fjube quod vis, &c. Lo T

* The particular Cafes fet down in the Petition are an-
fwered in the fecond Part of our Procecdings juftifiable

‘until they plead their Jurifdiction; and make it- appear to”

the Céurt to be lawful. 'Concerning’the Jury ‘of Attor-
nies, it hath been ‘anfwered before: And fepr‘the'<Mo~‘
tion to have a Rule fet down, 0. It was Tmoved By the
King’s Serjeant, and we advifed thereupon 5 When- this
Kad been thus delivered, by Way of Aniwer, BRacor the
King's Solicitor ‘offered to reply, but- after the Judge had
fpoken in the Name of all his Brethren, the Lords
would not fuffer him to fpeak after the Judge: But all o-
thers being defired to retire into the next Chamber, the
Lords had'long and prudent Conference amongft them-
“felves ; and after we were called in again, and then the
Earl of Salisbury, Lord Treafurer, by the Canfent of that
honourable Table, gave this Refolution:

1. That the Infiruttions /bﬁzild be ‘reco}ded for fo much
‘as concern'd either criminal Caufes, or Catfes Izetweben
Party and Party: As for Masier of Siaies if any be,
vhe Jame wot 1o be publifbed. Ga . Thae
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t. That it was seceffary thar both Councils fbould be
avithin the Survey of Weltminfter-Hall, viz. Zhe Courts of
Weftminfter. : 4 . ,

3. The Motion was well allowed, that the Prefidents
and Councils fbonld have Counfel learned in every Court:
And that wpon Motion made in open Court, upon any Pro-
hibition, to ither of themty Day” flould be given to frew
Confe, &c. . s

4 The Lord Treafurer repeated the Semtence, and fuid,
that true iz is, Ubi lex aut vaga aut incerta, miferrima eft
fervitus, where Men's Eftates and Fartunes foould be de-
cided by Difretion. E '

. And concerning the Remotenefs of the Place, what Rea-
Jon fhould there be ar this Time more for thofe Parts,
than for the Counties of Cornwal and Devon, which are
weore remote than York? And this was gn End of this
Day's Work.

- The Cofe of Herefs.

 Herefy, upon- T‘HB Archbifhop and other Bifhops and other the
Lqphfcre»m - Clcrﬁy'at 2 general Synod or Convocation might con-
il‘;’o‘;hf; m“l“ vit an Heretick by the Common Law. But for this,
others, an.43 that it was troublefome to call a Convocation of the
%;sdz. . whole Province, it was ordained by the Statute of 2 H. 4,
s Hawk. o, 64p- 15. That every Bifhop in his Diocefe _might convi
Sett, 1.2 1.4c, Heretickss and note 2. Mury Brock, Title Herefy), per
chap3.Se&ta.  omenes Fuftic. & Baker Chancellor of the Exchequer, and
+ Hare Mafter of the Rolls by that Starute. And if the
-Sheriff was prefent, he might deliver the Party convi@t
to be burnt, without any Writ De heretico comburendo s
but if the Sheriff be abfenr, or if he be to be burnt in
another -County, then there ought to be 2 Writ De here-
#1200 comburendo 5 and that the Common Law was fuch,
vide lib. tntra, ‘Title Tndiclment, p.11. who there are ta.
ken for Hereticks, fome of them are confonant to true Re-
ligion. Zide 11 H.'3, Book of Entries, fol. 3. v9, See Dr, -
& Stud, lib, 2. cap, 29. Cofin 48. 5. fee the Statute of 1 &
2 P M.cap, 6, Th at Ordinaries wanting Autherity to pl‘ov-
teed againft Hereticks. 3. F.N. B. 8 fol, 269, And ‘the
Welt inthe Regifier, which in the new Book js omirted
4 AR ~ proves.
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roves this dire@ly, 4. Braflon lib. 3. cap. 2. fol. 123, Fau.
oncilio Oxoniermy quidaie  Diaconus con’;vz'&a{fuitgkezz

poltafia, fed primo degradarus fuit per Ordinarium : And

true it is, that every Ordinary may * convent any Heretick
or Schifmatick re him, gro fulute auime, and may
degrade him, as Braffon faith, and may injoin him Pe-
nance according to the Cenfure of Ecclefiaftical Law :

But upon fuch Conviftion at Common Law, the Party

convict fhall not be burnt, nor any Writ De beretico

comburendo lieth upon it ; for the Common Law will not -

commit the Decifion of ¢ Herefy, for the Life of a ‘Chri-
ftian Man to any fole Judge. : a .

The Makers of the A of 1 Eliz. were in Doubt what
= ‘fhall be adjudged Herefy, and therefore if any Perfon be
charged with Herefy before the high Commiffioners they
have no Aurhorit‘g to judge dny Matter or Caufe to be
Herefy, but-only fuch as hath beep fo adjudged by the

Authority of canonical Scripture and by the four firft gene-.

ral Councils, or by any other general Council wherein the
fame was declared Herefy by the exprefs and plain Words
of canonical Scripture, or fuch as fhall hereafter be de-
termined to be Herefy by Parliament with the Affent of
the Convocation, for fo it is exprefly provided by the faid
A& of 1 Eliz. And although this Provifo extends only to
" the high Commiffioners, yet feeing in the high Commifs
fion there be fo many Bifhops and other Divines and
learned Men, it may ferve for a good Direltion to o-
thers, efpecially to the Diocefan, being a fole Judge in fo
weighty a Caule, ‘ ' ‘

At this Day the Diocefan hath Jurifdiftion of Herefy,
and fo it hath been put in Ure inall Queen Elizabeth’s
Reign, but without the Aid of the A& of 2 H, 4. cap.
15. the Diocefan coyld imprifon no Perfon accufed of He-
refy, but was to proceed againft him by the Cenfures of
the Church 5 for the Bifhop of every Diocefe might
convi& any for Herefy before "the Statyte 2 H. 4. 85 2
pears. by the Preamble of it. But could not imprifon, &5c.
and now feeing that not only the faid A& of 2 H. 4. but
25 H. 8, oap. 14. are repealed, the Diogefan ¢annot impri-

fon any Man accufed of Herefy, but muft proceed againft

them as he might have done before thofe Statutes by the
Cenfures of the Church; as it appears by the faid A&
of 2 H. 4. cap. 15, Likewile the fuppofed Statute of 5 R. 2.
gap. 5. And the Statutes of 2 H. 5. vap. 7. 25 H. 8.cap. 14,

18 2 P.8 M. cap. 6. are all repealed, fo as no Statute -

made againft Hereticks ftands now in Force, and at this

Day no Perfon can be indicted or impeached for Herely
cE , ' , befora

Page (57}
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before any temporal Judge, or other” that hath temporal
Jurifdiétion, als? “upon I‘e;ufal of the faid Statute ap-
, peareth, ‘ B L :

See Cotton’s P There was a Statute fuppofed to be made in 5 R. 2, .
' R"P"d;;gsfr;t that Commiffions fhould be by the Lord Chancellor made
: 32222\,“ af and dire@ed to Sheriffs, ‘and others, to arreft fuch as fhould
fentedrobykthe be certified into the Chancery by the Bifhops and Prelates,

: ‘322}’;’;’25"?,2‘1 Mafters of Divinity, to be Preachers of Hereffes and noto.

King ac their rious Errors, their Faftors, Maintainers and Abet.tox_'_s., and
Prayer revokes to hold them in ftrong Prifon, until ‘they will’ Juftify
irbya Statute . themfelves to the Law of the holy Church. By Colour of
fhl:“;(;w:r % this {uppofed A&, certain Perfons that held; that Images

the Prelates  3gere not to be worthipped, &¢. were holden in ftrong Pri-
was lguctge(lfigb; fon, until they (to redeem their Vexation) miferably yield-
’ %grr\'rcsyin his ed before thefe Mafters of Divinity to take an Oith, and

MS. of Parlia- - did fwear to worfhip Images, which was againft thé moral

'“"g?“ypp“’c'_ and eternal Law of Almiﬁhty God. We have"faid by
SeaWB) . Colour of the faid fuppofed Statute, €. not only in Re-

pugs-Tharthe fpect of the faid Opinion, but in Refpe& alfo, that the
- Sear.of Repeal g fuppofed AQ, was in Truth. never any Act of Parlia-
Formaed into an ‘ment, though it'was entered in the Rolls of the Parliament,
A&, orpub-  for that the Commons never gave their Counfent thereunto,
lihfhef.' Jo2s  And therefore inthenext Parliament,tho’ it wasentered in the
. Ordimance con- Rolls of the Parliam, for that the Commons never gave their
~tinued to be-  Confent theretinto,therefore in the next Parliament, the Com-
"&*ef:f“?\:ge‘r‘i mons ‘preferred a Bill, reciting the faid fuppofed A&, and
. bymanygodly conflantly affirmed, - that they never affonted thereunto,
Meo were crt- and therefore defired that the 1aid fuppofed Statute might
elly b“":tgaf:g be aniented and declared to be void 5 for they protefied,
i;yv??;egal that it was never théir Intent to be juftified, and to bind
Al of Parlia- themfelves and Succeffors * to the Prélates, more than their
ment 1 B8 Apceftors had done in Times paft 5 and hereunto the
Page [58] King gave Royal Affent in thefe Words, Zeift an Roy.
‘And mark well the Manner of the Penning of the. A&,
for feeing the Commons did not affent t%éreunto,v“_‘ the
Words of the A& be, It is ordained and affented-in this
prefent Parligment, that, &e. And fo it was, being but by
the King and the Lords. =~ =~ - ‘
It is to be. known, that of ancient Time, when any
- Aéls of Parliament were made to the End the fame might
‘be publithed and underflood; and efpecially before the Ufe
of Printing -came into England; the Afs of Parliament ,
were ingroffed into Parchment and bundled up together
svith a Writ in the King’s Name, under the great Seal to -
the Sheriff of every County, fometimes in Latin, and
fometinies in Frezch, to command the Sheriff to proclaim
the faid Statutes within his Bayliwick, as well within

Libertics
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Liberties as without. And this was the Courfe of Par.
liamentary Proceedings, before Printing came in Ufe in
in England, and yet it continued after we had the Print
till the Reign of H. 7. . *

Note, .at the Parliament holden in § R. 2. Fobn* Brai- Ciflszom?k
brooke, Bifhop of London, beipg Lord Chancellor of Eng- Séprembefr fg;;‘
land, caufed the faid Ordinance of the King and Lords 2Rz, ButSir
. P ¢ . ¢ ‘ Rich. Scroo
to be inferted into the Parliamentary Writ of Proclama- K. the prece
tion to be proclaimed among®t the As of Parliament, ding Chiancel-
which Writ I have feen, the Purclofe of which Writ, lor being ex-
after the Recital of the Afls direfted to the Sheriff asg"zﬁf,‘g.‘“
of N. isin thefe Words. Nos wolentes dittas concordias, by D’cl;poolln &
five Ordinationes in omnikus & fingulis fuis Articulis 3ndBraibrooky
“inviolabiliter obfervari, vibi precipimus quod predictas gl
concordias five orvdinationes in locis infra balivam tuam, his ownHands,
 wbi melius expedire volueris, tam infra_libertates, quam [ Hall 4o,

exira, publice proclamari € teneri facias' juxra formam “°HCHCTE
prenctatam. Tefte Rege apud Wefs, 26 Maii anno reg-
721" Regis, R. 2. 5. _ o ; Iy

But in the Parliamentary Proclamation of the As ff,‘ii?’gé’rw"

paffed in Aumo 6 Ric. 2. the faid A& of 6 Ric. 2. fucceeded } ;:?{

whereby the faid fuppofed A& of 5 Ric. 2, was de- brock being

clared to be void, is omitted, and afterwards the faid ﬁ‘)‘:‘f: ﬁ::n;fclb.

fuppofed A& of 5 Ric. 2, was continually printed, and f:xro R.z.csee

the faid A& of 6 Ric. 2. bhath by the Prelates been e- Cotton 19

ven from Time to Time kept from the Print, 128 290 Hol-
Certain Men called Lollards were indiGted for Here- &, | HI:4TE

Ay upon the Statyte 2 Hen 4. for thefe Opinions, viz.

Quod non eft Meritorium ad Santtnm Thomam nec_ad

-Santtam Maviom de Wallingham peregrinari. 2. Nee

“Tmagines Crucifivi & . aliorum  Saunlforum  adorare.

s. Nulli Sacerdoti confireri nifi foli Deo, &c. Which

Opipions were fo far’ from Herefy, as the Makers of

the Statute of x Jliz, had grear Caufe to limit whay

Herely was ‘ ’ '

Mich.
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Mich. 6 Jac. Regis.
Probibition.
L ANGDALEY Cfaj&? antea p. 5o.

gigb Commil YN the Cafe of Zangdale in this very Term, ina Pro-
Aen. hibition to the high Commiffioners, two Points were
‘ moved; the one if a Feme-covert ma fue.for Alimony
before the high Commiffionerss the other, if the Court

of Common Pleas may grant a Prohibition, when no Plea

_ s pendent in the Cammon Pleas: As in this Cafe no Plea

Vide poft.76,77 can there depend betwixt Husband and Wife, And for-
4Inf.99,100. afinuch as this concerns the JurifdiGtion of the Court, -
thisw{;s firft of all debated 5 and divers Objeétions were made

“againft it, , . - ’

‘ gz. ‘That this ‘Court hath not Jurifdiftion to hold Plea
Puge [ 597 Without an * Original, unlefs it be by Privilege of an At-
4 Init, 99.” " " torney, Officer, or Clerk of the Court, unlefs that it be in
an efpecial Cafe, viz. when there is an Action there de-
, pending for the fame Caufe; then it was agreed that a
Prohibition thall be awarded out of the Common Pleas,
in Refpeét that the Court hath an A&ion there depend-
ing for the fame Caufe, and fo being poffeffed of the
Caule, it gave'the Court Jurifdition to award Prohibition
out of the fame Court: And for that the Prohibition
“ought to recite, Quod cum rale placitum pender, &c. and
the Defendant pesidente placito preditto,  hath purflued in
Court Chriftian: And with this accords, F. N. B. 43.2.
where it is faid, that if a Man be fued in the Common -
Pleas for 2 Trefpafs, if the Plaintiff alfo fue in Court Chri-
ftian for the fame Caufe, the Defendant may fue for this in
the Common Pleas, and fhall have a Prohibition then di-
refted to the Judges: And fo always when the Matter is
endent im the Common Pleas, if Suit be for the fame
aufe in Court Chriftian, he fhall have a' Prohibition:
But a Man fhal] have a Prohibition out of the Chancery
or King's Bench upon his Surife, furmifing that he is
* fued in Court Chriftian for a temporal Caufe: And 2 Fd.
4 11.6, was cited, where it is held thar Ne admitras,
which is a Prohibitian, doth not lie unlefs that the. Quare

Jinpedit be pendent,” \ : :
But
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But it was_anfwered and refolved by Coke Chief Juftice,
Warberton, Daniel and Fofter, Juftices, that the Common
Pleas may award a Prohibition, although that no "Suit be
there pendent, for this, that the Common Pleas is the
~ principal Court of Common Law for Comimon Pleas: For it
ﬁelongs to the Jurifdi€tion of the Common Pleas to deter-
mine 2ll Common Pleas. . : . o
- Commeunia placita non fequantir Curiam nofbram, as it
is enatted by-Magna Charta, which hath thirty-two Times
been confirmed by other Aés of Parliament: Then if the
Ecclefiaftical Judges incroach upon the Jurifdi@ion of the
Common Pleas to hold Plea of any Thing againft the Com-
mon Law of,the Land, or of any Thing triable by the
Law, there the Principal Court of Common Law fhall
grant a Prohibition, and that without Original Wiit, for di-
vers Caufes. e
1. For that no Original Writ of Prohibition which iffues
~out of the Chancery 1s returnable either into the King’s

Bench or Com. Pleas' but is direéted to the Judge or Party,
~ or both, and is_not returnable at all: But it appears in the
Regifter, that if the Prohibition be.contemned, then the
Chancellor may award an Attachment to punifh this Con-
tempt, returnable either in the Common Pleas, or in the
King’s Bench : But an Attachment in fuch Cafe is but as
a Ju%licial Writ 5 and this appears by the Regifter, ful. 33.
And ¥'the Attachment in fuch Cafe be returnable into the
Common Pleas; &c. the Plaintiff in the Declaration fhall
thake Mention of an Original Writ in the Chancery, and of
the Contempt, &c. .

2. There was great Reafon that no Original Writ of Pro-
hibition fhall be returnable, far the Common Law was 4
Prohibition in it felf, and he who did incroach upon the
Jurifdi@ion of it incurred a Contempt : And with this a-
grees our Books, as 9 FI. 6. 56, in Attachment apon & Pro-
- hibition in the Common Pleas, before William Babingten
then Chief Juftice of the Bench, concerning a Suit in Comrz
Chriftian of Tithes of grofs Trees : And there Fulthorp
the Serjeant took Exception to the Count, for this, that
the Plaintiff in his Count did not declare upon any Statute,
nor that any Prohibition, §cil. Original Writ, was direGed

unto him : And there it is held that the Statutcof 45 Z. 5.

and the Common Law alfo wasa Prohibitionin it felf : And

¢Inft. 99. 100,

2 Inft. 2.1, g50»
roeme to
2d Inft. p. 4.

Writ of Prohi-
bition not re-
turnable. j

The Common
Law is a Pro~

hibition.

thus the Rule of the Book, 19 . 6. 54. Prohibition for -

this, that onc had fued in a Court-Baron againft the Com-
mon Latv ; * and there 4ftwe faid, the Statute is a Prohi-
bition in it felf, fo it is held in 8 R. 2. Title Astachment
Jur Probibition, 15, Note by Clopronin the Common Pleis,

, . _ whe

Puge [ 661
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who then Wds 4 Serjeant, that if a Plea be held in Courz
Chriftian, which belongs to” the Court of the King; withs
out any Prohibition in _%hé?a,‘ the Plaintiff fhall'have an At
tachment upon a Prohibition, for ‘this, that the Zaw is 4
Probibition in it felf, for by the Law they ought to hold no
Plea, but that which doth belong to their Jurifdittion, Quod.

- Juir cmc'%mtm, 6. Regifter 77. Effrepment <Prcc?iméis '
guod inkibeas, &c. Firz, N. B. 259.” Régifter 11 2. uper-’
- Jedeas to a Court-Baron, -for holding Plea vi & armis, fof
above forty Shillings : And F. N. B. a Writ of Confultati-
on is as much an Original as a Prohibition, yet the Com-
mon Pleas hath granted infinite Confultations, ¢7go Prohibj-
vions; Rui baber jurifdictionem abfolvendi; hikes jurifditio
newm ligandi : And one'Writ is as Original as the other;
Note, there are feveral Writs of exprefs Prohibitions,
Scil. Prohibitions with this Word, Prohibemus vobis, and
Letters in Nature of Prohibitions, as Superfedeas, by which
_ it is commanded, Quod fuperfed, in placiro predift.  And
.an Ixajun&ion is a Prohibition, alfo in its Nature;, for the

Several kinds
of Prohibitions.

*Words are an: Injuntion to the Party, not to the- Judge ;-
‘and a Superfedeas is to an Officer or Judge, not to the
Pa Yy, ’ ) - o . i
giptei’sprohibitions are'in two Manners, the one'found-
ed upon a Suggeflion, the other upon Record ; upcn Sug-
geftion where no Plea is pendent, but the Suggefiion is the
Foundation, for it is not fo when a Plea is pendent 5 vpon
Record when a Plea is pendent. Prohibitions founded upon
Record, as, ne admittas; $5c. ought to recite the Plea peti-
dent, for all thofe which are founded upon Record ought
to recite a Plea pendent. 8o a Writ to the Bithop to ad-
‘mit a Clark, is a Judicial Zatitar, as Dyer defines it :
-And as to the- Book of 2 B4, 4. it is well agreed, that this
“doth not lie in the Common Pleas, unlefs 2 Luare Impedic
be depending 5 for. this ought to recite a Writ to be depend-
ing 5 and it thould be againft Réafon ro reftrain ‘any to pre-
fent, or to make Wafte by Eftrepment, unlefs that a Writ
be pendent : *And as to the Opinion of Fitzherdert, it was
affiemed for good Law, for every one agrees ir, thatifa
Plea be pendent in the Common Pileas, then a Prohibition
there lies, and the Pendency or not Pendency of a Pleais
not maﬁerip&l for diverfs_ Caufes, . - L
, 1. The Pendency of a Plea may give a Privilege to the
;ﬁj‘;‘;’f’,‘:ﬁt Party, but no Jurildiction to the Court in collateral Suit :
oweflury.,  And thete is 2 Diverfity betwixt Privilege to the Party, and
~ JurifdiGion of Court; for a Plea pendent may give Privilegs
to the Pacty, Burdo, redeundo i morando, gb’fu; doth not
give Jusildition to the Courr -tp hold Flea'by Bill by
‘ S ek
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collatefal Suit againft any other; ‘as an Officer, Attorney ér
Clerk may. . - T
2. The Prohibition in fuch a Cafe where Plea is pendent
és no Procefs Judicial upon the Record, for it is a collateral
3..1fthe Common Pleas, which is the proper Court for
Common Pleas, cannot grant .a Prohibition without a Plea
pendent 5 certainly the King’s Bench, which holds Plea of
Common Pleas, by fecondary Means, cannot do it: And fo
the Archbithop of Canterbury in his Articles concerning
Prohibitions, holds that neither the one Court nor the other
may grant Prohibitions in fuch a Cafe: But inafmuch. as the
Common Law is inflead of an Original, as hath been faid,
both * Courts may grant it, - . *SeeVaugh.
4. Infinite Precegents may be fhewn of Prohibitions out 72
of the Common Pleas, without Recital of any Plea pendent,
as is agreed on the other Part: And true it is, that it ought :
not . to_be fo, if the Court hath, not Jurifdickion * to rant’ Pyge (61 ]
any without Plea pendent. Every petty Clerk of the. Com- .
‘mon Law thall have by his Privilege a Prohibition without
Plea pendent : a forziori, the Common Law it felf may
prohibit any one, who againft the Common Law fhall in-
croach upon its Jurifdiétion, and enquire of Things done
againft the Juriidition of the Court. Plea pendent is
caufe of Priv.ile;%c and not of JurifdiGon, 4.F4. 4.37.37 H.
8. 4. A&ion or Information upon the Statute of 2 H. 5. c. 5. -
is but an Information to the Court of Wrong done to the
‘Common Law, for this, that no Original Writ lies, as up-
on Penal Law, upon. Malum._pyohibitum, this is Matum Vavgh.33,
in [z, de quo Curia intelligi §5 informari voluiz, - . g e
5. A Precedent is in 22 E4. 4. where & Prohibition was "2 3
granted out of the Common Pleas, for. that the Plaintiff
might have a Writ of falfe Judgment at the Common Law:
The Record it {elf agrees with the Report. (
6. Officersand Clerks, as well in the Common Pleas, as .
in the Exchequer, and Farmers of the King in the Exche-
quer , may have by Privilege of Court a Prohibition
without Original: a forziori, the Law it felf fhall have
greater Privilege than an Officer or Clerk, and certainly to
enforce the Party to bring an Action, will be a Means to
multiply Suits to no End, for the Law it felf in 4 Fd. 4.
Jol. 37. if any Man upon the Statute of 2 H. 5. for not deli-
vering of a Libel, he brought into the Common Pleas;: Star.2 Hses,
And if he cannot have a Prohibition withont fuch Suit this ffféf)cm 4
fhall be a Caufe, as hath been faid, to multiply Suits, and 3 Bulf, g”;zo
is againft the publick Weal : 'For he will bring his Aion Cro. Jac.37,
upon the Statute before that he will be deprived -of his 3%
o ‘ ‘ Prohibi- Regr. 58,
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Prohibition, and by that he gives himfelf caufe of Prohibi-
- on ; every Prohibition is as well at the Suit of the King as
of the Party, as is held in 28 E4 3. 97. falfe Zarin {hall -
not abate, nor Excommunication in the Plaintiff is no Plea:
For this is the Suit of the King, as well for his Jurifdittion
as for the Party, who by Law may chufe his Court, 15 £/,
3. Title Corrody 4. The King may fue for this Contempt
where he pleafeth. - : '
Note, that although the original Caufe wasin the Kino’s
Bench for Corody, Excommunication is no Plea inDifabiliry
of the Plaintiff, becaufe it is the Suit of the K. for Centempt
to his Law. Zide 21.H. 1.. y1. Kelway 6. in guare non ad-
mifit, 4 Ed. 4. 37. fornot delivery of a Libel, in the Com-
mon Pleas, and then he fhall have a Prohibition by all the
uftices : So upon the Statute of 2 E4. 6. cap. 13. for fu-
ing for Tithes where there is a Prefcription, &¢. And this
#hall be to introduce Multiplication of Suits, when himfelf
gives Caufe of Prohibition. 38 H. 6. 14, 22 Fd. 4. a0. 13
E4. 3. Title Probibition. 11, after a Judgment in the
Common Pleas, after which the Patron fues the Recoveror |
in Chancery; furmifing Equity, Attachment upon a Pro-
“ hibition out of the Common Pleas, yet no Plea pen-
dent.. . o
- Note, the Reporter reporteth this Attachment to iffue
out of the Common Pleas, for the Chancellor would not
prohibit him, ~
32 H.6. 34. An Attorney in the Palace affaulted and
menaced, the Court fhall take a Bill and enquire of it,
4 E4. 4. 36, 37.there a Prohibition withour View of Libel,
for this, that Adtion was pendent, Starbam Probibiti-
on3. : -
Probibition fuper Articulos, Title Probibition, Ples 5,
gives a Prohibition before, fozl. Coram Fuldiciariis noftyis
apud Weft. Vide F, N. B. fol. 69. b. in & Writ of Pons, Re-
gifier judic. coram _Fudiciariis ﬂ;ﬂris apud Weft. is the .
‘Common Pleas. F. N. 2. 64. 4. 38 E4, 3. 14. Stature
_ 2 Ed. 6.04p. 53. fuch Courts grant Prohibition who have
‘Page[ 62 ufed to grant them : Hale'’s Cale in * my Reporrs, Note,
the Reafon that many Prohibitions were granted in the
%ﬁ_ng’s Bengh, for that no Writ of Error lies but in
‘Kiainte, ‘ -

Mich,
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Mick. 6 Jacobi.

Banks's Cafes

M.ch. §. Fac. Ros. 659, Robert Bunks Gent. brought afi
: Action upon the Statute of Winton 13 FE4. 1. againgt
the Inhabitants of the Hundred of Burnbam, in the Coun-
ty of Bucks, and counted, that certain Mifdoers to the
Plaintif unknown, at “Hircham in the County aforefaid;
which Town is in the Hundred of Burnbam, the 2z Nov,
An. Regni Regis Facobi 5. affaulted the Plaintiff; and rob-
bed him of 25/ 35 24. ob. and that the Plaintiff imnfe-
diately after the Robbery, fil. the 22d of Nov. at Foplow
and Manloww, in the County aforefaid, which were Towns
next the faid Town of Hitcham, within the faid Hundred;-
» made Hue and Cry of the faid Robbery, and gave Notice
of the faid Robbery to the Inhabitants of the faid Towrs

. of Foplow and Manlow, and after the faid Robbery, and
within 20 Days before the Purchafe of the Writ, fZi/, 1o.
Day of Feb. Annd 5. at Dorney in the County aforefaid,
the Plaintiff, before Sir Win. Gerrard, Kt. then Juftice of
Peace within the fame County, an Inhabitant next to the
faid Hundred, being examined upon his Oath, according
to the Statute of 27 EL the Plaintiff upon his Oath faid;

‘Sur Sratute

Winton. :
Hue and Cry.
See 1 Show.65;
1 Show. 150.
7Co.6,7. .
Farr. 157, 160:
Cro. Car, 267,
i Hawk.ch. 76.
Sedt. 3.26.

2 Hawk.c. 12,
Se&t. 5,6,

2 Said’."g 79
3201 4""'3' ‘
2 Salk. 6(&. ‘
Farr. 157, &

That he did not know the Parties who did rob him, nor -

any of them : And fince the faid Robbery are forty Days

pait, and the Inhabitants of the faid Hundred of Burnbam;

have not made Amends of the faidRobbery to the Plaintiff;

nor the Body of the Felons and Mifdoers aforefaid, nor a-

‘ny of them have taken, nor anfwered their Bodies, nor the
Bodies of any of them, but have fuffered the Felons to e-

- fcape, to which the Defendants plead (Not guilty) and a Pe-
nire facias was awarded to the Sheriff, De wicineto of the

Hundred of Swoke, which is the Hundred gext adjacent td

‘the faid Hundred of Burnbam : And the Jury gave a {pe-
cial Verdi&; they found that the Plaintiff was robbed; and

that he riade Hue and Cry in Manner and Form,ai he hatfi.

counted, and found over, that thé Pliintiff was {worn Be-

fore the faid Sir Wm. Gerrard, then beifl% a Juftice' of

Peace within the fame Coungyhand an Inhabitant nesxt un<

o ' SHo - 8



Moufe's Cafe. PartXII,
to the Hundred of Burnbam, and faid upon his Oath in
thefe Euglifh Words, Zhat Je, on Thurlday being the 270
and. vweptictlh Day  of November 1608, riding under
Hiwham Wood, in the Parifh of Hitcham, avithin the.
Hundred of Burnham, wwas then and there fer upon by two
Horfemen, awhich then, nor at this prefent be did, nor doth
kiow, and Ly thew yobbed aud fpoiled of the Juft Suw of
25L 3s.2d. ob. mor without grear Danger of his Life .
But whether the faid Oath fo taken, is true, ‘accord-
ing to the Form and Effe& of the faid A& of =7 FL-
~and according to the Count, the Jurors pray the DireCtion of
the Court, . :

Page [ 63 4 *ﬂ/fl‘é‘}'a 6 JﬁCObl. o
- Meufe's Cafe.

, . .
 Injariapro Bo. IN an Adtion of Trefpafy brouglit by Moufe, for a Casket
no publico.. & and a Hundred and thirteen Pounds, taken and carried
See t Danv.iy, aWay, the Cafe was, Zhe Ferryinan of Gravefend fooh Jor-
Molloy 246, * 2y-feven Paffengers into bis Barge, 1o pafs to London, and

247. lonle was one of them, and the Barde bes ] -
243 I&"I?u‘ :.: ” sr e :f r[lgejljz, md 7 t] ¢ ,A;mga bc{fzg upon the Wa
Allen 3. rer, u great Tempeft bapied, and o ﬂra;_fg Wind, fo that
15al.35. - zhe Barge and all the  Paflengers were in Danger to be

Drowned, if o Hogfberd of Wine and orber Ponderois
T hings awere not caff onr, for the Safegitard of the Lives o
the Alen : It was vefolved Per totam Curiam, zhat in cafs
of Neeelfirg, for the Saving of the Lives of the Paffengers, it
was lawful 10, the Defendant being & Paffenger to caft the
€asket of the Plaintiff our of the Barge, with the other
Things in it 5 for Quod quis ob tutelam corporis fui fecerit,
jure id fecifle videtur, 70 wwhich the D endant pleads all
his fpecial Matier 5 apd the Plaintiff replics, De injuria
fua propria abfque tali caufa: 4ud tie Jirft Day of this
Term, this e wvas trivd, audis cwas proved direitly, thaz
if the Things bad-not been caft ont of the Barge, the Paffen:

gers bad been drowneds and tlvi Levand; caufa, zhey were
cjetied, fome by one Paffenger, npd Jore by another 5 and
wpoie Lhis the Plaintiff was Noufirie, ‘ .t
- A8 s alfo veplued, thar. althongh the Ferrman fur-
charge tle Barge, yer for Safery of the Lives of :f’nﬂéﬂgers
in fiich a-Tiwe and Ligident of Neceffirn, it i laizifnl for any
o “Pafin-



Part XIL  Probibitions del Roy: :
Pyflenger to caft the Things -out of she Barge : Aid the
Owners fball have their Remedy upon the Surcharge againft
the Ferryman, for the Fault was in bim upon the Sur-
~ charge : bur if no Surcharge wasy but the Danger accrued
only by the AEt of God 5 as by Tempeft, no Defanls being i
the Ferryman, every one ought to bear his _zo_q)' for Safe-
guard of the Life of & Man, for Intereft Reipublice quod
homines conferventur, 8 E, 4. 23. Bull, &c. 12 H. 8. 135,
28 M. 8. Dyer 36. Plucking down of a Houfe, in Time of
Fire, &c. And this Pro bono publicor; Ef confervatio vita
hominis eft bonum publicam. S0 if' 2 Tempeft arife in the
Sea, Levanda navis caufa, and for Salvation of the Lives
of Men, it may be lpwful for Paffengers to caft over th¢
Merchandizes, &, S

Mich. § Jacobi.
Probibitions del Roy.

Note, upon Sundzy the tenth of November, in'this fame Judges ‘?‘éd?; _
Term, the King, upon Complaint made to him by famel moss
Bancroft Archbithop of Canterbury, concerning Prohibiti- ters, ‘
ons, the King was Informed, that when the Queftion was Vide 13 Co. 4
made of what Matters the Ecclefiaftical Judges bave Cog- ;%J_I;fci'ﬁ
nizance, either upon the Expofitions of the Statutes con- s Co.0. 16, 20,
cerning Tithes, or any other Thing Ecclefiaftical, or upon I Co 2.
the Statute 1 Z. concerning the High Commiffion; or in fe fod Not%,
any other Cafe in which there is not exprefs Authority in on to Gibfon's
Law, the King himfelf may decide it in his Royal Perfon; Godexp2oar,
and that the Judges are but the Delegates of the King; and.
~ that the King may take what Caufes he fhall pleafe to de-

termine, from the Determination of the Judges, and may.
determine them himfelf. And the Archbifhop fdid; that.
- this was clear in Divinity, that fuch Authority belongs to
the King by the Word of God in the Scripture. To which,
it was an{wered by me, in.the Prefence, and with theclear
Confent of all the Juftices of Frgland, and Batons of the” =
Exchequet, that the King in his own Perfon * cannot ad- Page( 647
judge any Cafe, either criminal, as Treafon, Felony, &5 ’
or betwixt Party and Party, concerning his Inleritance,
Chattels, or Goods, &c. but this ought fo be determined
and adjudged in fome Court of Juftice, according tothe

* Ha Law
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Probibitions del Roy.
Law and Cuftom of England, and always Judgments ate
given, Ideo confideratuin eft per Curiam, o that the Court
gives the Judgment : And the King hath his Court, viz.
in the upper Houfe of Parliament, in which he with his
Lords is the fupream Judge over all other Judges s for if
Error be in the Common Pleas, that may be reverfed in
King's Bench : Andif the Court ofKing’s Bench err, that
may be reverfed inthe upper Houle of Parliament, by the
K ing, with the Aflent of the Lords Spiritual and Teshpo-

12!, without the Commons : And in this refpeft the King

is called the Chief Juflice, 20 H. v. 9. a: by Brudnell: And
it appearsin our Books, that the King may fit in the Star-
chambeér, but this was to confult with the Juftices, upon
cerrain Queftions propofed to them, and not in ‘Fudicio : So
in the King’s Bench he may fit, but' the Court gives the
Judgment : And it is commonly faid in our Books, that
the King is always prefent in Court in the Judgment of
Taw ; and upon this he cannot be Nonfuit : But the
Judgments are always given Per. Crrzam 5 and the Judges
are {worn to execute Juftice according to Law and Cuftom

of Euglauzd.  And it appears by the A& of Parliament of

= Ed. 3. cap. 9. 2 Fd. 3. cap. 1."'That uneither by the
Ereat Seal, nor by the Little Seal, Juftice fhall be delay’d;
720, the King cannot take any Caufe out of any of his

Courts, and give Judgment upon it himfelf, but in his own

Caule he may flay it, as it doth appear, 11 H. 4. 8. And
the Judges informed the King, that no King after the Con-
quett afilimed to himfelf to give any Judgment in any
‘Caufe whatfoever, which concerned the Adminiftration of
Juttice within this Realm, but thefe were folely determin-

~edin the Courts of Juftice : And the King cannot arreft any

- Man, as the Book isin 1 A. 7. 4. for the Party cannot have

Sear, ¢ B 4s
cap. 23,

Remedy againtt the King, fo if the King give any Judg-
ment, what Remedy can the Party have. Vide 39 Fd. 3.
14, One who had a Judgment reverfed before the Coun-
cil of State: it was held utterly void, for that it was not a
Flace where Judgment may be reverfed. Vide 1 H. 4. 4.
Hu(fey Chict Juitice, who was Attorney to E4. 4. reports,
that Sir Fobu Markiam Chief Juftice faid to King E4. 4.
That the King cannot arreft a Man for Sufpicion of Trea-
fon or Pelony, as others of his Lieges may 5 for that if it
be a Wrong o the Party grieved, he can have no Remedy:

-And it was greatly marvelled thut the Archbifhop durft in-

form the King, that fuch abfolute Power and Authority as
is aforclaid, belonged to the King by the Word of God.
Zide 4 H.;. ¢ap. 22. which being tranflated into Zatin, the
Effeét is, Fudicia in Curia Regis reddita non mmz'];ilm;m;
,, | F
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Jed fter judicium in fio robore quonfyuc per judiciuim Curie
“Regis tanquam erroneum, &¢. Vide Weft. 2. cap. 5. Vide le
Stat. de Marbridge. cap. 1. Provifum eft, concordatitm, &
conceffim, quod ram majores quam wminores juftitiam babe-
ant € recipiant in Curia Domini Regis, & vide le Star. de
Magna Charta, cap. 29. 25 Fd. 3. eap. 5. MWone may be
taken by Petition or Suggeftion made to our Lord the King

or his Council, unlefs by Judgment : And 43 Fd. 3.cap. 1.

no Man fhall be put to anfwer without Prefentment befure
the Juftices, Matter of Record, or by due Procefs, or
by Writ Original, according to the Ancient Law of the
Land : And if any Thing be done againft ir, it fhall
be void in Law and held for Error. Vide 28 ¥d. 3.
cap. 3. 37 Ed. 5. cap. 18. Vide 19 R. 2. ex rorulis Pui-
ligmenti in Turri, aft 10. A controverfy of Land be-
tween Parties was heard by the King, and Sentence
given, which was repealed, for this, that it.did belong
to the Common XLaw : Then the King faid, that he
thought the * Law was founded upon Reafon, and
that he and others had Reafon, as well as the Judges:
To which it was anfwered by me, that true it was,
‘that God had endowed his Majefty with excellent
Science, end great Endowments of Nature, but his
Majefty was not learned in the Laws of his Realm of
England, and Caufes which concern the Life, or Inheri-

tance, or Goods, or Fortunes of his Subjefts, they arenot

to be decided by natural Reafon, but by the artificial Rea-
fon and Judgment of Law, which Law is an A& which
requires long Study and Experience, before that a Man
can -attain to the Cognizance of it; and that the Law
‘was the Golden Met-wand and Meafure to try the
Caufes of the Subjes; and which protefted his Ma-

Page [ 65 ]

jefty in Safety and Peace : With which the King was

greatly offended, and faid, that then he fheuld be under

the Law, which was Treafon to affirm, as he fai_d;}ff‘; Flera
to which I faid, that Braffon faith, Duod Rex 208 priden qa

deber effe fub bomine, [bd Jub Deo & Lege,

H3  Mich
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Parrt XII,

Mich. 8 Jac. Regis.
Cozzﬂ Ecclefiaftical.. Prohibition.
Roberts's Café.

IN this Term, in the Cafe of one Roberrs, a Prohibition
had been granted in 4 Cafe of Subfira&ion of 'I.‘lth_es,
upon Surmii’éb7 that the Plaintiff being Defendant in the
Spiritual Court, had but one Witncfs in that Court to prove
his Demife ; to which that Court faid, that Singularis
2¢ftis is not allowable : And upon Confideration and Sight
of a Prohibition granted upon the fame Caufe in Hill. 3 £,
flglved by Coke Chief Juitice, Es
vovatn. Gy iame in commmuni banco, that Confultation fhould
be granted, and that for divers Caufes. '
1. Itappears by the Regifter foL. 5, that it is put fora
Rule, Qrod noi ¢ft confornum rasion:, guod cogritio acceffo-
vii in Ciria Chriftianitaris impedintur, ubi cignitio canfe
principalis ad forum Ecclefiafticum nofeitur pertinere : And
‘with this agrees 1 R. 3, 4.

2. If fuch a Surmife fhall be allowed, then in every Cafe
for meer Delay fuch a Surmife may be made ; for he who
was Plaintiff in the Spiritual Court cannot deny, that where
it'is furmifed that he hath one Witnefs, that he hath two,
or more, for then he affirms Matter againft himfelf : And
when the Spiritual Court hath Jurifdi¢kion of the principal
Caufe, they determine the Acceflory, But it was objeéted,

“that if 4. claiming a Leafe by 2. of a Rectory, Libels for

.Subfiralion of Tithes, and the Defendant pleads a former
Leafe made by 2. and €. and the Defendant hath but one
Witnefs in the Cafe to prove the former Leafe, if no Pro-
hibition fhall be granted, the Deferidant {hall be charged :
And if C. fue him upon the Statute of 2 Fd, 6. at the
Common Law, the Teflimony of therone only will there
be fufficient, and fo he fhall be twice charged: To which
it was anfwered, that firt the Faulf was the Defendant’s,

. that he wonld not fet forth his Tithes, and then he fhall

pe charged whofoever takes them : But in fuch a Cafe,
thofe of the Fcclefiaftical Court will upon one good Wit-
B IR ' nefs,
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nefs, and any concurrent vehement Prefumption, as Poft
{effion, or the like,allow of fuch a Proof: And the Teftime-
ny of one Witnefs in our Law is no conclufive. Evidence, but
ought to be left tc the Conicience of the Jury, and fo the
Validity or Invalidity of Proof of Matters of Faiz fhall be
left to them 5 but ifa Queftion of the Common Law arife

from the Party upen the Conftruétion of a Statute, or the

like, and thofe of the Ecclefiaftical Court will take upon
them to judge of it againft the Rule of Law, * there upon
fpecial Surmife of it, and upon the Shewing of the An-
fwer or other Pleadings of the Parties, by which it appears
to the Court, that fuch Surmife is op a good Ground, a
Prohibition lics : for Matter in Law, arifing upon Eftates or
Intercfts done (given) by the Com. Law and Conftruction of
Statutes, ought to be determined according to the Rules
of Common Law 5 Bt non debet trabi ad aliud exa-
e, ‘ ' .

And Coke Chief Juftice cited a notable Judgment, Pafl.
55 EL in Bank le Roy, Fuller brought a Prohibition againft
Clemens and [Wiskard 5 and Fuller counted that ke himfelf
was Owner of the Retory of Longlarm in the County of
Norfolk, and libelled againft Clemens one of the Defendants,
before the Official of the Bifhop of WNorawich, for Subftracti-
on of Tithes, fGil. of Wheat, &¢. pendent which Suir, the
faid Wiskard, intervening Pro inmrere(fe fuo, made thefe
Allegations againtt the faid Fuler.

1. That the faid Re&ory was impropriate to the Mona-
ftery of Wendling, and by the Diffolution of the faid Mona-
fery, came to the Hands of H. 8. and did convey it by
Melne Difcent to Queen Elizabeth, who by her Letters
Patents of Concealment granted it to AMiz and Hall, who
enfeoffed Bozome, who did let it to FViskard for 4 Years,
and proved his Allegations by Witnefles, upon which in
Fine, Sentence was given againt Fuller, and 8L xos. gi-
ven to Clesizents for Cofts,and 1374, 6 5. to Wiskard: And afier
Fuller did appeal to the Court of the Arches, and there
Fuller claimed the faid Retory by Reafon that Hall was
feifed of it, and by his Deed gave.and granted the faid Re-
Eory, and all Lends and Tithes to it appertaining, to Sir

Page [ 667

Edward Clere, before the Feoffment fuppofed to'be made

to Bozome : And that Sir Edward Clere by his Deed did
cnfeoff Tuller s and although that he offered to prove the
Delivery of the Deed of the faid Feoffment made to Sir
Edward Clere by one fole Witnefs, the Ecclefiaftical Court.
wobld not allow it, without producing another Witnefs:
Axld Fuller further {aid, that altho’ he had further alledged
there, that thefe were Matters determinable at the Com.

: H 4 mon
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mon Law, notwithftanding they gave Sentence : the De-
fendants for to have a Confultation pleaded, that Fuller in
the faid Court of the Arches proved the Delivery of
the Deed aforefaid, by Sir Edward Clere and Moufe,
but could not prove Livery and Seifin according to
the Deed: And for this caufe Sentence was given,
without that the Judges of the Arches would not ad-
mit the faid Proof, unlefs he proved the Deed by other
Witnefles, upon- which Fuller demurred in Law; and it
~was objefled by the Counfel of Fuller.
1. That Wiskard, who is a meer Stranger to the
Suit, and who comes in* Pro intereffe fuo in the faid Re-
ftory, pleads Matter meerly detetminable at the Com-
mon Law, f¢il. Letters Patents, Feoffment, and- Leafe
for Years; and on the other Part Fuller claims an Eftate
in the faid Reftory, by Conveyance at the Common Law.

- And now the Quettion in the Ecclefiaftical Court being on-
ly who hath the beft Efftate in the faid Reftory by the
Common Law, this ought to be tried by the Common
Eaw, and not in the Ecclefiaftical Court, for this is
the Birth-right of the Subje@ to have his Inheri-

. tance and Freehold tried and determined by Common
Law ; for the Civil Law differs much in deciding of Inhe-
ritances. ‘ '

z. It was objefed, that all Matters in Law ought to
be determined by the Judges of the Law, and in this
Cafe " Matters of Law arifing, f¢i/. If a Man hath a
Rectory impropriate, which confits in Glebe and
Tithes, and by his Deed gives and grants the faid Re-

L &ory, and all Lands and Tithes any way belonging or
PRage [ 67 ] appertaining to it, to another and his Heirs, * and no
= Livery is made in this Cafe, if the Tithes fhall pafs,
or no; for that Tithes may pafs: without any Livery:
This Queftion is not fit to be determined by the Ecclefia-
ftical Judges, but by the Judges of the Common Law,

LKuod quifgue novit, in boc fe exerceat. ' :

3. It was objelted, That Wiskard was a meer Sttan-
ger to the Suir, and all his Allegation is T'emporal, and
tor that it is a flonger Cafec to maintain a Prohibiti-
on, forafmuch as berwixt him and Fuller nothing isin-
~Queftion, but to whom the  Inheritance of the Retory
belongs 5 but Clements, who 1s fued for Subftraétion of
Tithes, bath'greater Colour in his Defence, being law-
fully fued in the Ecclefiaftical Court, than for Wiskard, who
is no Party to the Snit for any Ecclefiaftical Caufe, but all-

.

bis Allegarion, as hath becn faid, s Temporal,
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4. It was objected, that Fuller had but one Witnefs to
rove the Delivery of the Deed ; and in the Ecclefiaftical
Law, Unus teftis, eft nullus teftis: For all which Caufes it
was prayed that the Prohihition may ftand, and that no
. Confultation may be granted. R ‘ ‘
To which it was anfwered and refolved by Sir Clrifiop.
Wray Chief Juftice, and per toram Cutriam. :
1, That to the firft Objeétion, for that the Original
belongs to the Ecclefiaftical Court, the Determination
of all_ that which depends upon it belongs to the Judges
of the fame Court, although that the Matter be try-
able by the Common Law: but where the Original
Matter belongs to the Common Law, and there com- .
menced, and iffue be taken upon Matter triable by the SeeCod. 1073,
Ecclefiaftical Law, there the ?udges of our Law fhall V““%h 304,
write to. the Judges of the Ecclefiaftical Court to try 2 Inkf
it, and to certify: and the Reafon of this Diverfity
is, that our Judges having Authority to ‘write and com- "
mand them by the King’s Writ to certify them, but
they cannot write to the Judges of our Law to try
any Thing, and to certify them, for they have no fuch
Authority, to command by Writ, but to obey the
Writs of the King: As in any Aétion Anceftral, if
Barftardy be pleaded in the Demandant, and upon
this iffue is joined, this fhall be tried by the Bi-
fhop, and _his Certificate fhall bind: fo in a RQuare
Tmpedis, if 1flue be taken, whether a Clerk, which™ was
prefented was able, or not able, this fhall be tried by Exa-
mination of the Clerk, and certified by the Bithop s but al-
tho that fuch Iffues are in their Nature triable by the Ec-
clefiaftical Law, yet if the Cafe wasfuch, that the Ecclefia-
@ical Court could not try it, then (to the End that Juftice:
fhall not be wanting) {uch Ecclefiaftical Matter fhall be try-
~ ed by the Common Law, as 4 Ed. 3. 26. if the Prefentee
be dead, if he was able, ornot able, thall be tried ‘Per pais;
for the Biflop capnot try it : But againft this was ob-
jected the Statute de Areiculis Cleri c. 13. by which it is
provided, Quod de idoneirate Perfone perfonate ad benefi-
ciume Eocleftafbicum, pertineat examinatio ad Fudicem Ec-
clefiafticums : upon which it was concluded, that the T'rial
De idoneitate perfona, in all Cafes belongs to Court Chri-
Bian. 'To which it was anfwered - and refolved, that true
it is, that the Trial of Ability belongs fo them ;- but the
Statute explains it in what Manner it fhall be made, for
the Statute faith, Pertiner examinatio ad Fudicem Feolefia-
Sticum, fo that this Trial ought to be by Examination of
she Party, and this canpot be when the Prefentee is dc%:i d
. o . £ n
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And although he be not Party to the Writ, yet he may be
-examined 5 and “with this agrees 39 E4. 3. 2. The
Earl of Arundels Cale, and 4 Fd. 3. 25. 16 EL. Dyer
327, So if Baflardy be alledged in one who is not
Party to the Writ, there, for this, that the Certificate
binds for ever, it fhould be againft Law and Reafon,
that he fhould not be Party to the Certificate 3 for
Page [ 68 ] this Caufe in fuch Cafe it fhall be tried Per * pajs,
o and if any Difficulty arifeth upon it, the Judges of
our Law ufe to confult with the Judges Fcclefiaftical.
and with this accords 4 Ed. 3. 37. The fame Law of -
Profeflion, 42 Fd. 3. 8. 8o if Baftardy be alledged in
one who is dead. Vide 17 Fd. 3. 5. where Baftardy
is alledged in the Tenant, and one who is a Stranger
to the Writ, who are Sifters. 7ide 32 FEd. 3.i%%ial
§9. where the Tenant alledgeth Baftardy in h mfelf,
and the Demandant doth aver him AMulier. Vide 29
Af: Pl 14. 6 El. Dy. 226, 228, if the Iflue be quod vacs-
wit per refignationcm, Part of which is Temporal, and
Part Spiritual, this fhall be tried "Per pais. Vide ¢
H. 4. Profeflion and the Time of it, &6 But Admifi.
on and Inflitution, altho’ that it be alledged in & Stran-
er to the Writ, yet this fhall be tried by the Or-
ﬁinary; as it appears y Ed. 6. 78. 6. in Dyer, for
Admiffion, Inftitution, Refignation, & fawilia, are judi-
cial Afls, and remain in their Courts and Regifter,
apon which they ground their Certificate; otherwife it
is of Baftardy, Idoneity, &c. By which it appears, that in
divers Cafes the Judges of the Common Law write to the
- Ecclefiaftical Judges; commanding them .to certify fome
Thing put in Iffues and the Judges of our Law prohibit
the Judges Ecclefiattical to hold Plea of fome Things which
are determinable at Common Law : But the Court Eccle-
fiaftical hath not Power to write to our Judges, or to com-
anand them, or to prohibit them when they hold Plea of -
Things determinable by the Ecclefiaftical Judges 5 but
this s erroncous, and fhall be reverfed by Error. -
And of the other fide, if in the Ecclefiaftical Court the
- 8uit is for a Legacy, and the Defendant plead a Releafe,
if in the admitting or rejeling of Proofs concerning this
Releafe, which is Matter determinable at Common Low,
they do Wrong to the Plaintiff or Defendant, they have no
Remedy but by way of Appeal. :
. 2. Tothe Second it was anfwered and refolved, tharif
upon Confultation with Men learned in the Law, they give
Sentence according to Law, this is well done 5 and no
Prohibitian ought to“be granted 5 bur if they take l}l,pﬂﬂ
them
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them to draw the Intereft of any Man' 44 alind examen,
and to Judge againft the Rule of Law, concerning the
Inheritance or Intereft of any, there Prohibirion lies: And
in the Cafe at the Bat, they well refolved the Law, for by
the faid Livery of the Charter the Tithes do not pafs as
grofs, for this, that the Intention of the Parties was to pafs
the entire Reftory by Feoffment, and not to pafs the
Tithes by the fame, and fo to difmember the Reory by
Fradtions, and that by Conftruétion of Law, againft the In-
tention of the Parties.

3. As to the Third, it was anfwered and refolved, that

by the Ecclefiaftical Law, a Stranger may come in Pro
intereffe fuo 5 and when they have Jurifdiétion of the Ori-

ginal Caufe of the Suit, we ought not to draw in Queftion.

their Orderand Proceeding, but if they proceed inverfo or-
dine, or not obferving Form, this ought to be redrefled by
Appeal : And although that the Matter depending wpon
the Original Caufe be determinable by the Common Law,

yet it fhall be determined, asithath been faid, in the Ee-

clefiaftical Court. _

4. As to the fourth Objedtion, it was anfwered and re-
folved, “that fuch a Surmife, that he hath but one Witnefs,
is not fufficient to have a Prohibition, for this, that the Be-
clefiaftical Court hath Jurifdi¢tion of the Principle, and if
fuch a Surmife fhall be fufficient, all Suits in the Ecclefia-
ftical Court fhall be cither delayed, or quite taken away,
for fuch 2 Surmife may be made in every Cafe ; and the
‘Plaintiff in the Ecclefiaftical Court cannot bave any good
Anfwer to it to have a Confultation which agrees with the
Refolution in the Principal Cale, &5¢.

* It was refolved, upon Evidence, by Coke Chicf Juftice
De banco, inter F. S. who informed upon the -Statute of
Ufury, and Swmith, that the Parties to the fuppofed ufurious
Contract fhall not be admitted Witnefles, for this, -that up-
on the Matter they were Zeftes in propria caufz, and by
their Oath fhall avoid their Bond, &c. or fhall be rewen-
ged on him who lent them the Money, before they are cn-
forced to repayit : And for the moft Part they incite, and
taife up one of their own Servants, -to inform and have Part
of the Thing recovered.

Trin

Page [ 691
Ufury Kvi.
dence,

See 1 Hawk.
c. 82. Se&t. 27.
2 Hawk. ¢. 46,
Seét. 24.
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7rin. 8 Jacobi Regis.
High Caz}*ng'ﬂ.imer.r,,

" Lady TurRoeMORTON S Cfes

UPON a Habesas Corpus by Elizabeth Lady Throgiar-
torz, Prifoner in the Fleet, the Return was, the La-
dy Zhrogmorton was committed by George Bifhop of Zgn-
don and others, Ecclefiaftical Commiffioners, under their
Hands, till further Order fhould be taken for her Inlarge-

- ment : And the Caufe of the Commitment of her was,

for that fhe had done ‘many evil~Offices betwixt Sir
Fames Scudamore, and her ‘Daughter the Lady’ Stwds
more, Wife of the faid Fames, and to make Separation
betwixt them, and detdinéd het .from her Husband : And
upon her Departuré after Sentence before the Commifs
fioners, for divers contemptuous Words againft the Cour,
faying,” that the neither had Law nor Juftice there: And
it was refolved, that for Detaining of the Wife, and en- -
deavouring to make Se;garation, no Suit can be before the
high Commiffioners, - for that it is not any enormous Of

- fence within the Meaning of the A&.

fpoken in the Court.

. 2; For the Detaining of the Wife, there is Remedy by
the Comnion Law. : o
_ 3. Without Queftion, for fuch an Offence they cannot
imprifon the Wife. .

- 4. By the Words it doth no

t appear, that they were

Sccondly, It-is no Court of Record, for that they pro-
ceed according to ‘the Civil Law, and it islike the
Admiralty Court ; and for this they' carnot imprifon,
for none fhall be commirted for Mifdemeanor in
Court, unlefs that the Court be of Record.

- 5. It doth not_appear by the Return what Court this
was, which Is uncerrain; and upon this, upon good Confi-
deration the was bailed. ‘
o But



Part XIL The Lord Abergaveny's Cafe.
But Randal and Hickins was this very Term committed
by the high Commiffioners, for that they were vehe-
mently fufpeted to be Brownifts, ¢&c. And they obtained
a Huabeas Corpus, and were remanded for this -that the
high Commiffioners have Power to commit for Herely.
Luere nync Star. 29 Car. 2. ,

¥ The Lord Abergaveny’s' Cafe: - Pagely0]

N the Parliament 2 Queftion was made by the Lord of The Writ doth
Northampton, Lord Privy Seal, in the upper Houfe of fotmakes
Parliament : That one Edw. Nevil, the Father of Edw. Nevil, Vide poft 81,
Ld.of Abergaveny, which now is,in the 2d and 3d of Q. Mury 96, 108, 112.
was called by Writ to Parliament, and died before the Parlia- ] é’a‘ﬁ{ ‘g’ o
ment : If he was a Baron orno and fo ought to be na- FeRsie.
med was the Queftion. And it was refolved by the Lord
Chancellor, the two Chief Juftices, Chief Baron, and di-
vers other Juftices there prefent, that the Direétion and
Delivery of theWrit did not makehim a Baron or Noble, un-
til he did come to the Parliament, and there fit, according

" to the Commandment of the Writ; for until that, the
Writ did not takes its Effet, and the Words of the Writ
were well penned, which are, Rex & Regina, &c. Ed-
awardo Nevil de Abergaveny Chivalier, Quia de advifn-
wento & affenfu concilii moftri pro quibufdam arduis &
wirgentibus negoriis flatum & defenfionem regui noftri An-
glie concernentibus, quoddam Pavliamenrum noftrum apud
Weftmonafberium, 21 die OStobris proximo fururo temer:
ordinavinens, & ibidem wobiftum, ac cum prelatis, Mag-

- natibus € Proceribus itk regni noftri colloguinme habe-
ve & traltarum : Vobis in fide € ligeantia; quibus nobis
zenemini, firiniter  jungendo mandamus, quod confideratis
dilforum ‘negotiorunn arduitate € periculis imminenti-

- Dus, ceffante excufatione quacunque, diltis die & loco per-
fonalirer interfiris nobiftum, ac cum Prelatis, Magnatibus
“ac Proceribus fupradittis, fuper ditis negovits rrattaruris,

weflrumque confilium impenfur. & hoc ficus nobis, &c. And
in the 35 H.6. 46, and other Boks, he iscalled a Peer of
Parliament, the which he canriot be until he fit in Parlia-
ment, and he cannot be of ‘the Parliament until the Par-
liament begin’; and forafimuch as he hath been made a
Peer of Parlisment by Writ, by which implicitly he is a
Baron) the Writ hath not its Operation and Effet, unﬁﬂ-

: e

2



Poft. g5.
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The Lord Abergaveny’s Cafe. PArt XIL,

“be fit in Parliament, there to confult with the King and

the other Noblesof the Realm; which Command of the
King by his Superfedeas may be countermanded, or the
faid Edward Nevil might have excufed himfelf to the
King, orhe might have waved it, and fubmitted himfelf
to his Fine ; as one who is diftrained to be a Knight,
or one learned in the Law is called to be a Serjeant, the
Writ cannot make him a Knight, or a Serjeant: And
when one is called by Writ to Parliament, the Order is,
that he be apparelled in his Parliament-Robes, and his
Writ is openly read in the Upper Houfe, and he is brought
into his Place by two Lords of Parliament, and then he
is adjudged in Xaw, Iuter Pares Regni, that is to fay,
Uz cuw olinz Senatores e cenfis eligebantur, fic Bavones .
pud nos babiti fuerint, qui Per integram Baroniane terras
Jutas tenebant, ffve 13 feodn militum, 8 tertiane partens -
nius feodi militis, quolibet feodo compuiaro ad 20l que
Jucinnt qo0 muarcas denarii evat valentin unius Baronie
integrd, € qui terras & redditus ad bane wvalentiom ba.
buerint, ad Parliamentunm fummoniri folebant s fo that by
this it appears, that every one who hath an intire Barony
may have of Right and of Courfe a Writ to be fummoned
to Parliament, for without Writ none can fit in Parliament: .

~And with this agrees our Books, for 4 vice they agree,

that none can 'fit in Parliament as Peer of the Realm,
without Matter of Record, and if Iffuc be taken, whether ,
a Baron or ne Baron, Earl orno Earl, this fhall not be
tried per pais, but by the Record, by which it appears,
that he was a Peer of Parliament 5 for without Matter of
Record he cannot be a Peer of Parliament, * 35 Hlg, 46.
48 Ed. 3.30. 5. 48 AL pl. 6. 22 Af. pl. 24. Regifter 287,
Henricus ftertins poft magnas perturbariones 8 enormes
exaltiones inter ipfume Regem, Simonem de wmonte Jorti, &
alios Barones motas & fufteptas faruir & ordinavir, guod
orenes. illi Comites & Barones Regni Anglie, quibns ipfe.
Rex dignarus eft brevia fummeonitionis divigere, venirens
ad Parliamentum, € uon alii niff forte Dominys Rew
alia tlla brevia eis dirigere wolniffes : Which A& ar Sta-
tute continues in Force to this Day, fo that now none, al-
though that he hath an intire Barony, can have a Writ of
Summons to Parliament without the King’s Warrant, un-
der the Privy Seal at leaft, :

Bur if the King creates any Baron by Letters Patent
under the Great Seal to him ~ and his Heirs, or.'to him
and to his Heirg of his Body, or for Life, &¢. there

“he is 2 Nobleman prefently ;" for fo he is exprefly cre-
~ated by Letters Patents of the King, which cannot be

counter«



Part XIL  Oldfield azd Gerling’s “‘Caﬁ’.‘

countetmanded ; and he ought to have a Writ of Sum-
mons to Parliament of Right and of Courfe, and he fhall
‘be try’d by his Peers, if he fhall be arraigned before any
Parliament, but fo fhall not he be who is called by Writ, un-
til he fits in Parliament, which isthe Diverfity. ™

Richard the fecond created Fobn Beauchamp of Holz,
Baron of Kiderminfler, by Letters Patent, dated 1o OFf.
r1 Year of his Reign, whete all others before him were
created by Writ. Zide Cotton 319, he was fummoned by
Writ. - But tis faid be never fute in Parliament. And note,
be was Delapool’s Friend, and fell with bim.

Zrin. 8 Jac.
Oldfield and Gaﬂing’: Cufe.

N this very Tertm Zhomas Oldfied came out of the stabbing fn

Court of t{e Dutchy, and beforc he came into Wzft Weﬁmi%ﬁgr
“minfter Hall, with a Knife ftabbed one Ferrar, a Juftice Hall.  See
of Peace, of which he died: And if O/dfeld thould have f%&dﬁ;?&'
his Right Hand cut off; was the Queftion before the two Cro, Car. 272
Chief Juftices, Chief Baron, Walmefley, Warberton, Fo- Ryley's plac.
Jter, and divers other Juftices. And it was refolved, nos Ef;’n S 7 o
for it ought to be in the Hall of Weftminfler, fedenti- 1819210545
bus Curits, as it appears in 3 Eliz. Dyer 188. 41 E4. 3. o
Title Coron. 280. And a Precedent was thewn, 4. ¢ Eliz.
21z Banco Regis, where one Robert Gerling {mote one in Gerling’s Cafe.
Wihiteball, fitting in the Court of Requefts, and was but
fined and ranfomed: The fame Law if one {mite one in
the Court of the Dutchy: But if one {mite another be-
fore the Juftices of Affife, there his Right Hand fhall be
‘cut off, as it appears, 22 FE4, 3. fol. 13. and 19 E4. 3. Title
Fudgment. And one Bellingham, An. 2 Fac. in the Hall of pelinghanys
Weftminfter, Sedentibus Curiis, with his Elbow and Shoul- Cafe.”
der, out of Malice, juftled Authony Lyer of the Tnmer -
Temple, fo that he overthrew him, and with his Feet
Afpurned him upon the Legs, but did not fmite him
- neither with his Hand, nor with any Weapon: And yet it
was held that his Right Hand fhould be cut off, &c. up-
on which Bsljingham was indifted in Banco Regis, and
after obtained his Pardon. ey

Cafe



Oldfield azd Gerling’s Cafe. Part XII,
A Cafe was put toall the Juftices of Ewgland; which

. was fuch 5 the Bifhoprick of Watérford and Lifinore, be-

Taée [72]

ing originally two Bifhopricks diftin&, were by lawful

Authority in the Reign of H. 3. united and cofifolida-
ted, but the Chapters yet remiain feveral 5 after which
Union the Bifhop aliened Lands of the See of Wy-
zerford, and aliened Lands of the See of Zifinore,
with the Confirmation of the Chapter of ZLifiore; the
Queftion was, whether fuch Alienations are mnot void-
able by the Succeflor, being without the Confirmations
of both the Deans and Chapters. The fecond Que-
ftion * was, Whether the Queen might avoid fuch A.
lienations, coutra formam collationis by Seifure, or o-
therwife: And the Juftices demanded” a_ View of the
Union; to which it was anfwered, That it was not ex-
tant 5 then it was refolved by the Juflices, that inafmuch
as the Ufage hath been after the faid Union, that
the feveral Deans and Chapters have feverally made
Confirmations, % fupra, it fhall be intended that the

~ "Union was' made efpecially in fuch Manner, [, That

Scéz Cg. 4;;
0, 76, 108.
2(30. 68. ]
8 Co. 170.°
31 Co. 11,

notwithftanding the Union, yet fot Avoiding of Con-
fufion, and in Refpett of the Remotenefs of the Deane-
ries and Chapters, that Eftates made fhall be feveral-
ly confirmed, as before the Union, and then fuch Con-
firmations fhall be good, for in fuch Cafe, Modus -

-eonventio vincunt Legem: But if the Union was made

generally, and the Bifhop eligible by both Chapters,

~then Eftates made ought' to be confirmed by both

the Chapters. Vide 5o Edward 5. Title Afife Statham,
the Time of R. 2. Title Graxt, 27 H. 8. Dyer 58. 11 EL
Dyer 33 H. 8. cap, ‘

It was refolved, that upon a lawful Alienation made
with Confirmation of the Dean and Chapter, no con-
g formam collationis lieth upon the Statute of Weft-
win. 2, as hath been refolved in ke feventh Part of
my" Repores. : ’ ~



Part XIL

7rin. 8 Jacobi.

Cozzocation.

OTE, it was refolved by the two Chief Juftices and Sec Ginfons
.+ ¥ divers other Juflices, at a Committee before the Codexp.28so.
Lords in the fame Parliament, on divers Points concerning ¢ $.415 494,
the Authority ‘of a Convocation. = ﬁn’:%.?‘*g’fff"
1. That a Convocation cannot aflemble at their’ Hiwk. ch.z
: %g;;rocation, 'without the Affent of the King, z.e. by :a’iﬁfffz.
2. Thatafter their Aflembly they cannot confer to con-
fHitute any Canons without. Licence del Roy. '
5. When they upon Conference conclude any Canons,
yet they cannot exccute any of their Canons without Royal
Afent. , c
4. They cannot exccute any after Royal Affent, but with
thefe four Limitations. :
1. That they be not againft the Prerogative of the
King. '
2. Nor againft the Common Law.
3. Nor againft any Statute Law.
4. Nor againft any Cuftom of the Realm. ;
_And all this appears by the Statute 25 H. 8. caf. 19.
and this was but an Affirmance of what was before the .
faid Statute, for that it appears by the 19 Ed. 3. Title
Luare non admifit 7. where it is Keld, that if a Canon,
Law be againft the Law of the Land, the Bifhop ought
to obey the Commandment . of the King, according to the
Taw of the Land, ro H. y. 17. there is a Canon that no
{piritual . Perfon fhall be put to anfwer before a fecular
Judge ; but this docs not bind, becaufe it is againft the
Common Law: And it appears by the Statute of Mer- ,
ton cap. 9. that they in Cafe of Baftardy were inforced 2Inft.g7,98.
to certify againft the Law of holy Church, that Nari
ante matvimoniune fuerint Baftardi, quia Ecclefia habet
zales pro legivimis, € rogaverunt omues Epifltopi Magna- o
zes quod. confentivent, quod qui nati fuerint * gnte matri- Page T3]
monium effent legitinei, whic}lx proves, that the CctI:mn A
N ~ - Law
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Law in this Point being repugnant to the Law of the

and, was not of any Force: And for this, they implo--
red the Aid of the Parliament, Er ommnes Comites ¢
Barones una yoce refponderunt, quod nolumus leges An-
glie mutare, que huc ufyue ufitare funt & appro.
bare. ‘ . . ‘ '
2 H. 6. 13. A €onvocation may make Conflitutions, by
which thofe of the Spiritualty fhall be bound for this,
that they all, or by Reprefentation, or in Perfon, are pre-
fent, but not the Temporalty. : ,

'21 F4. 4. 47. The Convocation is {piritual, and all their
Contlitutions are fpirjtyal. Pids the Records in theTower
of 18H.8. 8 Ed. 1. 25 Fd. 1. 11 Ed. 2. § 1% Ed, ».

Probibitio Regis ne Clerus in Congregatione Jua, ¢
attemprer contva Jus feu coronam. Et alin, ne quod ftatuar

in Concilio fug iy prejudicium  Regis fen legis, €. By

which it appears, that they can do nothing againft the
Law of the Land; for every Part of the Law, be it
Common Law, or Statute Law, cannot be abrogated nor
altered without an A& of Parliament, (to which every
one fhall be Party) except for fpiritual Caufes, or which
cgngern. {piritual g._erfgn”s;, nor then, ifiit be againft the
Prerogative of the King or the Common Law,

A N g

Trin. 8 Jac,
Pii’[lg)’,’

T this very Term the Kin referred the Confidera-

tion of Letters Patent of the Lord Admiral of Eng-
land, to the two Chief Juftices, and the Chief Baron,
whether by the faid Letters Patent, the Goods which
Pirates fhould take from others by Robhery and Piracy
did ﬁpafs to the Lord Admiral or no? And upan the
Confideration of the faid Letters Patent, it appeared to
us, that-thereby he had Bows &9 Chartalla Pirasorum,
and allo Rona € Chartalls depredata, id eff, the
Goods robbed from others: which .did not pals for two

. Caufes.

1. If the King grant Bons ¢ Chatralls Felonum, the
Patentee Thal] haye the Goods and Chattels of the
Felon himfelf, in which he hath Property, but he fhall

not



Parr XII. - Simony.

not have the Goods and Chattels which the Felon fleal-
eth from others. : '

2. The Goods taken from others the King cannot
grant, for it appears by the Statute =27 EA. 5. cap. 8.
S. 2. that the Merchant, & fo robbed fhall be re-
ceived to prove, that the Goads and Chattels belong to
him by his Chart or Cocket, or by other lawful Proof
of Merchants, &c. the faid Goods fhall be delivered
without any Suit at the Common Law, which A& is
general, be the Robber privy ora Stranger: But, it was
refolved, that.ustil fuch Proof be made, the King may
feife the faid Goods; for Goods of which the Property is
unknown, the King may feize ; And if they are Bong
peritura, the King ‘may fell them ; and upon Proof, &c.
reftore the Value. And note, the Statute doth not limit
the Owner in Cafe of Depredation to any certain Time .
to prove the Property of the fame Goods, as ought to be
in Cafe of Wreck., Vide Srat, 31 H. 6. cap. 4. Vide 2 R.z.
cap.2. 13 Fd. 4. 9, 10. a good Refolution of the Juftices. ,
And the Regifter *129. £.N.B. 114. when a Subject of the Page [14]
King, who is fpoiled beyond the Seas, fhall have a Writ,
£9¢. for to take Goods within Ewgland, &c.

Trin. 8 Jac.

Simorny.

.IT was agreed ad menfam, by all the Juftices and Ba- See Warfon's
rons in Fleetflreet, ¢hat if the Patron, for any Money, (L?;f‘;g}gl:‘:n :

prefent any Perfon to any Benefice with Cure, &c. that o o2 e

then every fuch Prefentation, and the "Admiffion, Inftitu- g7, 146, &c.

tion and Induétion thereupon, are void, although that the Poft. 101

Prefentee be not Party nor privy to it; for the Statute in-

gends to punifh the wicked Avarice of corrupt Exattions

by the Lofs of his Prefentation bac vice, and the Statute

gives the Prefentation to the Queen ; and all this per ver-

ba faruri, which is penned firongly enough dgainft cor-

xupt Patrons, ,

I2 M“_b_'
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- Proclamations.

Emorand, That upon Thurfday, 20 Sepr. 8 Rezis .

cobi, 1 was fent for to attend the Lord Chancellor,
Lord Treafurer, Lord Privy Seal, and the Chancellor of
the Dutchy ; there being prefent the Attorney, the Solici-
tor, and Recorder: And two Queftions were moved to me
by the Lord Treafurer; the one, If the King by his
Proclamation may prohibit new Buildings in and about
London, &¢. the other, If the King may prohibit the
Making of Starch of Wheat; and the Lord Treafuyrer
{aid, that thefe were preferred to the King as Grievances,
and again{t the Law ‘and Juftice : And the King hath an-
{wered, that he will confer with his privy Council, and his
Judges, and then he will do Right to them. Ta which I
anfwered, That thefe Quettions were of great Importance,
2. That they concerned the Anfwer of the King to the
‘Body, wiz. to the Commons of the Houfe of Parliament,
5. That I did not hear of thefe Queflions until this
Morning at Nine of the Clock ; for the Grievances were
preferred, and the Anfwer made when I was in my Cir-
cuit.  And laftly, both the Proclamations, which now were

~ fhewed, were promulgated, 4. 5 Fac. after my Time of

Attctorneyfhip : And for thefe Reafons I did humbly de-

- fite them that I rhight have Conference with my Bre-

thrén the Judges about the Anfwer of the King, and
then to make an advifed Anfwer according to Law and
Reafon. To which the Lord Chancellor faid, that every
Prefident had firft a Commencement, and that he would
advife the Judges to ‘maintain the Power and Prerogative
of the King; and in Cafes in which there is no Authority
and Precedent, to leave it to the King to order in it ac-
cording to his Wifdom, and for the Good of his Subjes,
or otherwife the King would be no more than the Duke
of Penice : And that the Kine tas fo much reftrained in

. - - . b -
his Prerogative, that it was to be feared the Bonds

~would be broken: And the Lord privy Seal faid, that

- the Phyfician was not always bound to a Precedent): but

to apply his Medicine according to the Quality of the
, ~ Difeales
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Difeafe: And all concluded that it fhould be necellury
that Time to confirm the King's Prerogative with our O«
 pinions, although that there were not any former Prece-
dent “or Aathority in Law, for every Precedent ought to
have a Commencement, _ :
*To which I anfwered, That true it is that every Pre-
cedent hath a Commencement ; but when Authority and

Prgel 331

Precedent is wanting, there is need of great Confiderations; -

before that any Thing of Novelty fhall be eftablithed;
and to provide that this be not agzinft the Law of the
Land: For Ifaid, that the King cannot change any Part of
the Common Law, nor creatc any Offence by his Procla-
mation, which was not an Offence before, without Parlia-
iment. But at this Time T only defired to have a Time of
Confideration and Conference with my Brothers; for Ze-
liberandum ¢ft din, quod flatuendum "¢t femel; to which
the Solicitor faid, that divers Sentences were given in the
Star-chamber upon’ the Proclamition againit Building 3
and that I my felf had given Sentence in divers Cafes a

;Afainﬁ- the faid Proclamation: To which I anfwered, that

Precedents were to be feen, and Confiderations to be had
of ahis upon Conference with my Brethren; for that melius
eft vecurveve, quam male currere; And that Indi€ments
conclude, Contra leges & flatuta, but I never heard anm
Indiétment to conclude, Conira regiam Proclamationem. At
laft'my Motion was allowed, and the Lords appointed the
two Chief Juftices, Chief Baron; and Baron Altham to
have Confideration of 1t, . :

Note, The King by his Proclamation, or other Ways,
cannot change any Part of the Common Law, or Statute

Law, or the Cuftoms of the Realm, 11 H. 4.35. Forte-
Soue in laudibus Anglie leguwn, cap. 9: 18 Ed, 4. 35, 365
€c. 31 H.8. cap. 8. hic infra: Allo the King cannot cre-
ate any Offence by his Prohibition or Proclamation, which
was not an Offence before, for that was to change the Law;

and’ to make an Offence which was nots for, Ubi non

eft lex, ibi mon eft tranfErefio 5 ergo, that which cannot be
punifbed without Proclamation, cannot be punifhed with it.
Vide le Star. 31 H. 8. cap. 8. which A& gives more Power
to the King than he had before, and yet there it is decla-
‘red, that P%'oclamarions thall not alter the Law, Statutes,
or Cuftoms of the Realm, or impeach any in his Inheri-
tance, Goods, Body, Life, &c. Butifa Man be indicted
for a Contempt againft 2 Proclamation, he fhall be fined
and imprifoned, and fo impeached in his Body and Goods.
¥ide Fortefeue, cap. 9, 18, 34, 36, 37,.€5¢. ;
But a Thing which is punifhable by the Law, by Fine,
and Imprifonment, if the Kiog })rohibit it by his Proclama-
b R

tion,,
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tion, before that he will punifh it, and fo warn his Subjets .
of the Peril of it, there if he permit it after, this as a Cir-
cumftance aggravates the Offence ; but he by Proclamation
cannot make a Thing unlawful, which was permitted by
the Law before: And this was well proved by the ancient

~ and continual Forms of Indi@ments, for all Indi@ments

Puge[76)

conclude, Contra legem & confitetudinen. Auglie, or contrg
leges & flatuta; &c. But never was feen any Inditment to
conclude .contra regiam Proclamationem.

Soin all Cafesthe King out of his Providence, and to
prevent Dangers, which it will be too late to prevent af-
terwards, he may prohibit them before, which will aggra-
vate the Offence if it be afterwards committed : And as
it is a_grand Prerogative of the King to make Proclama-
tion (for no Subje can make it without Authority from
the King, or lawful Cuftom) upon Pain of Fine and Im-
prifonment, as it is held in'the 22 H. 8. Procl. B. But we
do find divers Precedents of Proclamations which are utter-
ly againft Law and Reafon, and for that void; for, LQue
contra vationem furis introdults funt,” non debent rrabi
in confequentians. , :

An Aét was ‘made, by which Foreigners were licenfed
to merchandize within" Zondon; H. 4. by Proclamation
prohibited the Execution of it; and that it fhould be in
Sufpence wfgue ad proximum Parliament’, which was a-
gaintt Law. Vide dorf. clonf 8 H. 4. Proclamat. in Lon- ‘
don : But 9 H.4. * An A& of Parliament was made, That
all the Jry/b People fhould depart the Realm, and go into
Ireland before the Feaft of the Nativity of the blefed
Lady, upén Pain of Death, which was abfolutely iz zer-
rorem, and was utterly againft the Law. .

Hollinfpead j22. Ann. Dome. 1546, 39 H. 8. the Whote-
houfes called the Stews, were fupprefled by Proclamiation,
and Sound of T'rumpet, &, = - _

In the fame Tefm it was refolved by the two Chief
Juftices, Chief Baron, and Baron Altham, upon Confes
tence betwixt the Lords of the privy Council and them,
that the King by his Proclamation cannot create any Of-
fence which was not an Offence before, for then he may
aleer the Law of the Land by his Proclamation in 2 high
Point ; for if he may create an Offence where none is,
upon that enfues Fine and Imprifonment : Alfo the Law
ot Fingland is divided into three ‘Parts,  Common Law,
Statute Law, and Cuftom ; but the King’s Proclamation
is none of them : Alfo Malum, sur eft malum in f¢, aut -
2robibitum, that which is againft Com. Law is malunt in b,

- wmalum probibitum is fuch an Qffence as is prohibited by ‘

Act of Parliament, and not by Proclamasion.

wAﬁ
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. Alflo it was fefolved, that theKing hath no.Pretogstive,
but that which the Law of the Land allows him.

But the King for Prevention of Offences may by Pro-
clamation admonifh his Subje&s that they keep the Laws;
and do not offend them ; upon Punifhment to be infliéted
by the Law, &e. , : o ‘
_Laftly, if the Offence be not punifhable in the Stars
chamber, the Prohibition of it by Proclamation cannot
make it punifhable there: And after this Refolution, no ‘
Proclamation impofing Fine and Imprifonment, was after-  Note,
wards made, &¢. Quare antea 20.

N

Mich. 8 Jac.
| Probilitior

OTE, it was refolved in the Tame Term, That if 4 No Protiibitiofl
Man be excommunicated by the Ordinary, where he ‘[g‘:?hgw."ﬁ_,
ought not to be, as after a general Pardon, &c. and the dicatg‘gﬁg;g;;
Defendant being negligent doth not fue a Prohibition, do. :
but retnains excommunicate by forty Days, and upon Cer- Cumb. 166,
tificate in Chancery, he is taken by the King’s Writ De ., 7; -
excommunicaro capiendo; that no Prohibition lies in this Thac Prohibis .
Cafe, for that he is taken by the King's Writ; and no Pre- {21 may g9
cedent or Authority can be found where a Prohibition wes See Farr. 1,5,
ranted after the Party was taken by the King’s Writ ;337 ‘
or Prohibition lies to prohibit Ecclefiaftical Proceedings; %S?xlg{f{}ﬁ;;
not any Thing which is done by the King’s Writ by Force 5 vod, 543,
of the Common Law ; and if a Prohibition be granted, it Cumb. 253,
will not deliver the Party: Then it was moved; what 2544481462
Remedy hath the Party who is fo wrongfully ekcommu-
nicated 2 To which it was anfwered, that he hath three
Remedies, viz. y - : ‘
. 1, He 1;1ay have a Writ out of Chancery to 'abfolvc
him; for as it is held in 14 H. 4. fol. 14 In all Cafes
where a Man is excommunicated by the Bifhop againft
our Law he fhall have a Writ out of the Chancery di-
reted to the Bithop, commanding him to affoil him
And with this agrees 7 E4. 4. 14 o
2, When a Man is excommunicated againft the Law of
this Realm, fo that he cannot have & Writ De Canrione
- | ) - -admir-
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"ﬁ"ﬂge[ 79 1 admittenda, for then He ought * Parere mandatis Fecle-

Sie in forma Furis, id eft, Ecclefiaftici, where in Truth
it is, Excommunicatio contra Hus € formam Furis, id
&ft, communis Juris : But if he fhew his Caufe to the
Bifthop, and requeft him to affoil him, .for this, that he
was excommunicated after the Offence, was pardoned, or
for this, that the Caufe doth not appear to be of Ecclefiaftical
Cognizance, and he réfufe to affoil him, fo that he is now
difabled to fue any Writ of the King, fo long as he remaing
excommunicated, he may have an A&ton fir le cafe againtt
the Ordinary, who hath done him this Wrong, to difable
him in this Cafe ; and with this agrees the Dr. & Srud,
fib. 2. cap. 32. fol. xxg. . :

3. If the Party be excommunicated for none of thefe
Caufes mentioned in the A& of 5 Eliz. cap. 23. then he’
may have this for' Plea in the King’s- Bench by the fame
A&, and avoid the Penaltics infli€ted by the fame A&,
. Note, Itwas refolved by the Court, £5c. that where one
is cited before the Dean of the Archives in Caufe of De-
famation, for calling the Plaintif Whore, out of the pro-
per Diocefe, féil, the Diocefe, of Zondon, againft the Sta-
tute of 25 H. 8. and the Plaintiff hath Sentence, and the

‘Defendant is excommiunicated, and fo continues 8o Days:
And upon Certificate into the Chancery, a Writ of Fawcom-
municaro capiendo is granted, and after the Defendant is -
‘taken and imprifoned by Force of it, that he fhall not have
a Prohibition upon the Statute 25 H. 8. for no Writ in the
Regifter extends to it, Bt feutentia, fi quam fubninaveri-
tis, fine dilatione revocetis, and after Sentence is appealed,
a Prohibition lies, as appeats by the Regifter: But no
Writ nor Precedent can be fhewn in this Cafe, but there is
a Writ in the Regifter called a Writ De cantione admir-
tenday when the Defendant is taken by the King’s Writ
De Excommunicato capiendo, de parends mandaris Eccle-
fie, ard to affoil and deliver the Defendant: But note a
Diverfity, where it appears to the Court, that the Matter
of the Libel is not within their Jurifdicions, as of Lay
Fee, of of Lay Contra&, &c. there lies a Prohibition with
Claufe to deliver the Party, for there he cannot find
Caution De parendo mandaris Feclefie, for this, that
Mandata Eccleie are comra legem &8 extra jurifiitio-

. mene fuaim : But in the €afe at the Bar, although it ap-
.pears by the Libel, that the Defendant was of one fuch-

See 13Co0.6,7.

Parifh in Zondon, yet inafmuch as the Stat. 23 H. 8. hath .
many Exceptions, f¢i/. That the Ordinary requeft the Arch- -
bifthop, &. to examinethe Cafe, €. {o that the faid De-

- famation being the Matter of ‘the Libel, is of Ecclefiafti-

cal Cognizance, and the Swe. hath many Exceptions, fo
I , that
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that it doth not appear to us judicially without Information,
that the Citation is againft the Form of the Statute ; and
this Information comes too late in this Cale after the De-
fendant hath perfifted fo long in his Contumacy, and is ta~
ken by the King’s Writ and imprifoned. ‘

Admiralty.

IT was refolved per totam Curiam, that if one be fued The Court

k in the Admiralty Court for a Thing alledged to be cnnot grant
done upon the high Sea, within the Jurifdittion of the rrolibirion af-
Admiral, and the Defendant plead to it, and confefls the Vide anr. pag.
Thing. to be done, and after Sentence 'is given, the 53 59,76
Court will be advifed to grant a Prohibition, upon Surmife ‘

that it was done infra corpus Comitarus, againﬁ‘ their own

Confeffion, unlefs it can be made to appear to the Court .
* by any Matter in Writing, or other good Matter, that this Puge [ 8}
was done upon the Land, for otherwife every one will ftay 7°,
until after Sentence, and then for Vexation only fue out a- Vide antea 76.
Prohibition; for although the Admittance of the Party

cannot give a Jurifdiétion to the Court where it of Right

hath none, for that it will be an Incroachment upon the Com-

mon Law ; yet when the Court fhall be advifed that if .

is merely for Vexation, and fhall be intended for Delay,

if the Prohibition fhall not be f{ued forth, till after Sen-

tence ; unlefs that he can fhew good Matter to the Court

" to afcertain the Court that this is not for Vexation, it- fhall-

not be granted. And Admonition was given to them which

fue forth Prohibitions, that they fhould not keep them by

long Time in their Hands, and notwithftanding proceed in

the Ecclefiaftical Court, &¢c. And when they perceive that

they cannot prevail, then to caft in their Prohibitions 3 for

* if they abufe that Liberty to the Damage and Vexation of

the Party, we will take fuch Order asin Cafe of a Writ of

Privilege, if the Defendant keep it until the Jurors are

ready, &¢. it fhall not be allowed. ‘

Hill,
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Officers, &c.
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H;:/l. 8 Jac.
Chansellor and Régifter.
Dr. Trevor's Cafe.

N this very Term in the Cafe of Dr. Z7svor, who was
Chancellor of a Bifhop in Wales, it was refolved, that
the Office of a Chancellor and Regifter, ¢¢. in the Ec.
clefiaftical Courts, arewithin the Stat, 5 Fd. 6. cap. 16, the
Words of which Statute are, 4y Office, &c. which fbaii i

“any Weays touch or concern the Adminiftration or Executios

of Fuftice; and the Words are ftrongly penned agdinft
Gorruption of Officers, for they are, Which [ball in any
awife touch or concern the Adminifivation, &c. And the
Preamble, And for Avoiding of Corvuption which may
hereafter bappen o be in the Officers” and Miniflers of
thofe Courts, ‘Places, and Rooms, wherein there is requifite
t0 be had the true Adminifiration of Fuftice, in Services
of Truft: Andto the Tutent, thatr Perfons worthy and meet
t0 be advaiced to the Place where Fuftice is to be ;-
wiftred, in any Service of Truft to be executed, [bouid b
preferved to the fume, and none other. Which A& being
made for Avoiding of Corruption in Officers, &5¢. And for
the Advancement of Perfons more worthy and fufficiens
for to execute the fuid Offices, by which Juftice: and
Right fhall be alfo advanced, fhall be expounded mioft
beneficially to fupprefs Corruption. And inafmuch as the
Law allows Ecclefiaftical Courts to proceed in Cafe of Blaf-
phemy, Herely, Schifm, Incontinence, &¢. and the Loy-
alty of Matrimonies, of Divorce, of the Right of Tithés,
Frobate of Wills, granting of Adminiftrations, €. And that |
from thefe Proceedings depend not only the Salvation of
Souls, but alfo the Legitimation of Iflucs, &5z, And that
no Debt or Duty can be recovered by Executors, or Admi-

“niftrators, without the Probate of Teftaments or Letters

of Adminiftration, and other Things of great Confequence 3
. . ] i
it is moft Reafon that fuch Officers, which concern the
Adminiftration and Execution of Juftice .in thefe Points;
which ¢oncern the Salvation of Souls, and' the other Mat.
ters aforefaid, fhall be within this Statute, then Officers
which concern the Adminiftration or Execution of Juftice
‘ ' Coim
- :
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in Temporal Matters ; for this, that Corruption of Officers
in the faid Spiritual and Ecclefiaftical Caufes is more dan-
gerous, than the Officers in Temporal Caufes; for the
Temporal Judge commits the Party convit to the Gaoler,
* but the Spiritual Judge commits the Perfon excommunicate
to the Divel. Alfo thofe Officers do not only touch and con-
cern the Adminiftration of Juftice, é9¢. but’alfo are Services
of great Truft, for this, that the principal End of their
Proceedings is, pro falute animarum, €c. and there is no
Exception or Provifo in the Statute for them.

It awas refolved that fuch Offices were within the Pur-

view of the fuid Statute. ' '

Hill. 8 Jacobi Regis.
A:lf;zi}"alty. -

T is to be underftood, that the JurifdiGtion of the Ad-
miralty is more ancient than Mr. Zambert in his Jurif-
di&tion of Courts doth affirm, for there is held an Opinion in
thefe Words concerning the Admiralty; I think that the
Decifion of marine Caufes was not put out of the K’s Houfe,
-and committed over to the Charge of the Admiral, until the
Time of Ed. 3. whereunto I am led, partly by the Confide-
ration of the Time of his Reign, which was much occupied
in Affairs beyond the Seas, and by Reafon of his Wars with
France, and of the Intercourfe and Trade of Merchandize,
which then flourifhed ; and partly, for that I find no Men-
tion of the Admiralty before the Reign of R. 2, who going
about by a Statute made the thirteenth Year of his Reign,

to reftrain the Authority of that Court which had exceed-.

ed her known Limits,” doth take Order, that it fhould

* meddle no more than it was wont to do in the Time of his

Grandfather Edw. 3. thereby reducing its Authority, asl

Page [
The Divc71.9. ]
Warden or
Gaoler of the
Spirirual
Courts.

Antea 73,
Sce 4 Inft. 134
&e. torrgys
Poit. 84.

think, to the firft Original (Boc ille): But without Queftion

the JurifdiGion of the Admiraly is more ancient than the

Reign of the f2id King Edw. 3. For where it is faid, that -

“there is found no Mention of it before the Time of E4. 3.
1 find a notable Book in the Time of Edw. 1. Title Avow-
7y 192. which proves the Jurifdiction of the Admiralty
more ancient than Mr. Lambers fuppofeth : The
Cafe was, One bLrought a Replevin of bis Ship ta-
ken on the Coaft of Scarborough, upon the Sea, and

carried invo the County of Norfolk, ~and there demzz’z-‘
‘ ‘ eas

4 Init. 140
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&4 ::"the Plaint of -taking ‘in the Coaft of Scarborough,

avhich is no Town nor Place certain by which the Pais may

“be taken 5 for the Coaft comtains four Leagues. And alfy |

of a Thing done at Sea, this Court cannot have Cogpi-
zances, for this Judgment is given to Mariners, Beref:

ford who gave the Raule in the Cafe: The King Wills

that the Peace be kept as well upon the Sea as upon the
Land : And we find that you come.by due Procefs, and we
fee nothing why you ought not to an{wer, upon which
Book I obferve five Things. . o :

1. That of Things done upon the Sea, certain Fudgment
is given to Mariners, id eft, 10 Admirals, as [ball appear,
and that doth not belong to the Court of the King, for this,
that no Pals may be taken there : And for this, that of
a Thing in any Town or. Place, where the Pais or Fu-
7y may come, there the Admiral hath wuct Furifdithi-
072 - »

2. This proves dire€ily, that then the Admiral hath Fy.

| yifdliction ro ddjudge Things done upon the Sea, from

avhence wo Pals may come ;5 and this did nor begin then s

‘ Bur withour RQueftion, o long as there bath been Trade
" and Traffick (whick is the Life of every Ifland) there was

‘Z’age [8a]

Marine Furifdiftion to redrefs Depredarions, Piracies,
Murders, and other Offences * upon the Sea : And to deter-
mine all Contralts made there 5 and this doth appear by the
Juid Beresford Chief Fuftice (who [feaks in the Voice of all
the Court) where he fuys, that the King willeth that the
Peace be as well kept upor the Sea as upon the Land 5 and
it is not poffible that Peace fbould be kept withour Furif
dittion of Fuftice. . S

3. The third Thing to be obferved is, That if Part
of the Muatter be done upon the Sea, ard Par: in a
County, thar the Comnon Law fhall bave all the Furif:

" diftion. .

4. The Sea within the Furifdiition of the Admiral, is
deferibed 1o be our of every County, for if the Sea be within
any County, then Pais may come from theuce, and the Ad-
wairal bath Furifdiction where the Common Law cannot

- give Remedy.

5. If a Thing be done wypon the ;S’m; Hors del County,

“the Party may plead it to rhe Furifdiftion of the Court :

And all thefe Points are diretily without any ftrain collett-

. ed out of the faid Book. '

- And it is to wit, that in ancient Time the Jurifdifion
of the Admiral was called Maritina Anglie, and fome-

. times Maring Anglie, and fo the Pocabulum artis was made.
~of an Adjeétive,as the Office of Chamberlainthip of England



ParT XIL Admiralty.

was granted to the E. of Oxford of ancient Time, Per uo-
sizen Cameravie Anglie, {o that Maritina Aiglie, and fince
Murina Anglie, figpifies the Admiralfhip, or Marinfhip of
England: ftor Marinus, id ¢t guod Sards0i@ , that is, of -
the Sea, and Szaasoidpx @, is the Admiral or General of
‘the Fleet 5 and Almarab, by Corruption Admiral, fignifics
the Governor or Captain of the Navy; and fo drchiguber-
nus fignifies the Admiral or chief Governor of the Captains
~ of the Navy, chief Captain of Mariners; Admiral of the
Fleet, Admiral of the Ships, &c. funt [ynonime : And in
ancient Time, fometimes one was Admiral of all England,
and fometimes the Office was divided: And for this Ex
Rotulo Parentium de An. 6. H. 3. de Mariring Cyftodienda,
the Letters Patent are 5 Dominus Rex commifit Galfride
de Lacy Maritinam Anglie cuftodiendsm quamdin Domi-
wus Rex placuerit, with’ Commandment of that Atcendance,.
ad fidem, commedum, & honorem Domiti Regis. Tefte a-
pud Lond, 29 Auguftr.” ’ oo

Ex Rotulo Patentium Anno 9 H. 3. Rew emnibus de Co-
fiéra maris Norf. € Suff. fulutens. Sciatis _qued conceffirnus
Ricardo Agnillum Marinam Guardictz Norf, & Suf. curiz
omnibus pertinentiis, [til. Evewel, Oreford, Dunmervie,
Gerein. ¢ Lenn cufbodiendam quamdin nebis placucrit, &
ideo wobis mandawmus, qued ei in omnibus, que ad diftam
Marinam fertinent, intendentes fitis & refpondentes. Tefte,
&c. apud Weft. 3. OFfob. And Geffrey Lacy was called Ad-
miral of England. ’

Charts 15 H. 5. 28. Funii, Petrus de Rivall babet ad
totain witamn fuain Cuftodiam. omnium Portuum & totins
Coftere Marine Arglic cum omnibus libertatibus & liberis
confuetudinibus predict, Portuum & Coftere Maris perti-
nentibus, &c. 2. pars Patent. 25 Bd. in 14 Clanf. in Dorfo
in 18 William Leybourne Capitaneus Marinariortn. .

At this Time there were two Admirals ; the one had
the Government of all the Fleet from the Mouth of T hazmes
verfus Boreant, the other from the Mough of 7 hames ver-
fus occidentem 1. Pars Patent. 25 Ed. x. 25. Martii ir

9. Fohaunes Boterort Cuftos Regis portuum Maritinorunt
“werfus partes boreales, x. Pars Patentinm. 10 Ed. 2. §
Dec. Nicolpus Kivril conftituirur Admirallus del Fleetey
fiil. omnium Navium ab ore aque T hamafis verfius partes
cccidentales, 18 Aug. Ft ibid. Lho, de Drayton Admirak

- Jus ab ore aque Thamafis verfus partes Boreales.

" And fo in the Time of R.2 H. 4 H. s Hu6. during
whofe Reigns there was likewife wnus, qui fuit Admira
fus Anglie. L ’ RN

¥3 Ed,
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" ¥8 Fd. 2. Coron. 399. Where a Man may fee that which
‘was done of one Part, and the other of the Water, &, i
that ‘Place the County may have Cognizance, and it mg
be tried by a Jury: which proves alfo, that that which ma
be tried by the Common Law, doth not belong to the Ad-

~miral’s Jurifdi€tion: And Stamford’s Pleas of the Crown,
“lib. 1. fol. st. citing this Book, fays thus, viz. So thjs
- proves that by the Common Law _before the Statute, g2,

the Admiral fhall not have Jurifdi&ion, unlefs upon the
high Sea, which proves that the Admiral by the Common
-Law hath Juri{dittion upon the high ‘Sea, Ex guo fequitur,
that his Jurifdi®ion was by the Common Law, and thes

it is fo ancient, that the Commencement cannot be known 5

{o that I do conclude, that his Authority did .not begin in

- the Reign of Ed. 3. as Monfieur Lambert, upon uncertain
- Conjeétures fuPpo-{'eth : For if the JurifdiCtion had then be-
~gan and been inflituted, it would have appeared upon Re-

Creation of
Baronets, 8. .
2 Salk. 509,

510, :
2 Inft. 668.

See 16Co.37.b.
&ec. ibid.
Parliament
Cafes 9.

cord.

.

- Pcz[ ch. 9 Jac. Regis.

Honours.

T ‘was refolved by the two Chief }uﬁices, the Chief Ba-
ron, the Attorney and Solicitor, that the King maye- -

‘ret any Name of Dignity, which was not before, and for

that Reafon the King may create a Dignity, by Name of.
Baronet, and create one to be a Baronet, to him and his
Heirs Males of his Body iffuing. -
It was refolved, That if he does not create him of fome
Place, he fhall not have an Eftate-Tail, but Fee-fimple
conditional, which fhall be ferfeited for Felony : but if he -
create him Baronet of a Place, then he fhall have an Effate-
‘Tail, within the Statute of Wef. 1. De Donis cond. and
the King may grant to him and the Heirs Males of his
Body, Precedency before Knights Baronets, Knights of the
Bath, and Knights Batchelors, and alfo may grant Prece-
dency to their Wives, Sons and Daughters, €5¢. And that

“he cannot create any Dignivy abové the Dignity of -4 Ba-

vonst, and under the Dignity of & Baron: And that the
Creation of his Dignity of a Baronet, fhall not difcharge
the Heir to be in Guard, as if the Heir be made a }{nig,lfgt,

T



- lony ;-then the Cafe is,

‘ParT XIL  No Aeceflary in Treafon, &e.
- for he is not made Knight by this, for the Dignity of 2

Knight is not defcendible,

~ Pafch. 9 Jacobi Regis.

N Accqﬂb;y in Treﬂfo;z, Petit Larceny, and

Trefpafs.
NOté, That in Trefpafs and Treafon, the higheft and

the loweft Offence, there are not any Acceflaries, but

all are Principal : But in Cafe of Felony, above the Sum of

12 4. therg, and in Cafe of Death, &¢. there may be Accel-
fories, as well before as after 5 in cafe of Petit Larceny
there cannot be any Acceffory for the Smallnefs of the Fe-
] SZJ}LM A, counterfeits the Great

Seal of England, and B. knowing that be did -counterfeir it,
receives hime, and abets and comforts him: If B. in this
Cafe was guilty of the Treafon, is the Queftion. And it
feems he. is not, for although that 4. by the Counterfeiting
be a Traitor, the Accepting and Comforting of him cannot
make him an Acceflory, for that in Cafe of High Treafon
there ‘can be no Acceflory, and a Principal he cannot be,
for this, * that at the Time of the Counterfeiting he did
not know of it ; but if one before the A& done, procure
one to counterfeit the Great Seal, there ‘it is High Trea-
fon 5 'for in the Law he counterfeits the Great Seal : And
in the Indi@ment he may be charged with the Fa&, viz.
the Counterfeiting, but fo is not he who recejves after the
Fa&, for he cannot be charged with the Fad&t: And in Cafe
of Trefpafs, he Who givés Confent and Aid to the Trefpafs,
is a Principal in the Trefpafs; and this, as to me it ap-
pears, is very ‘apparent in Reafon, and agrees with our
Books, as 19 H. 6. 47. b. he who is confenting and aiding
to the Making of falfe Money, commits High Treafon, for
he'is Parriceps Criminis before the Falt done : but it is
held in Conyer’s Cafe, Mich. 13 & 14 El. Dyer 296. that
in the fame Calfe, if one after the A& done, know of the
Making of falfe Money, and receive the Party, this is not
T'reafon, but Mifprifion of Treafon, for not making Difco-
very, and with this accords 3 H.'7. 10. that it is not Trea-
fon, which Diverfity Siamford’s Pleas of the Crown, j;a 3h
ey . Feobton W P \ [ “ B .' ati

Acceffaries:
i Inft 57,20

Page [82]



Sir William Chancey’s Cafe:  Parr XII,
hath not well obferved. Zide Dyer 298. Vide le Star,
27 El which made him who received a Jefuit a Felon,
for by the Judgmentof the Parliament the Receipt of o -
Jefuit, although he be a Traitor, is not Treafon ;5 for the
Statutes makes the Returning of a Jefuit Treafon, of which .
he who receives him cannot be indifted; but it is mifpri- -
fion for any who receives him, and doth not difcover, ac-

cording to the Refolution of Coyner’s Cafe.

Pafch. 9 Jac. Regis.
Sir Wifliam ‘Chancey’s Cafe.

: . I N this very Term Sir Wim. Chancey” having the Privi-
Eiﬁ’?ogom I lege of th{s Court, and being Prifoner in the Fleer, wag
i/-\!ﬁ? Cogpus." brought to the Bar by Habeas Corpus by the Guardian de-
geef;?,;ﬁ?;% Fleere, who returned, that the faid Sir William was com-
Wm.Thickne’s mitted to the.Fleer by Force of a Warrant from the High-
Cale. 4 Commiffioners in Ecclefiaftical Caufes: The Tenor of
,;;,'I;fz;_ > which Warrant follows in thefe Words : :

- Return, THeﬁz‘ are 10 Will and vequire you in bis Majefly’s Name,

by Virrue of bis High Commiffion for Cazfes FEcclefia-

ftical, under the Grear Seal of England, to wus and other di-
relted, by force of a Starute in fuch .Cafe provided, thas

- berewith all you take and receive into your Cuftody the Body

of 8ir Wm. Chancey, Knighr, whom we will that you keep

and detain under Cuftody, until further Order fball be ta-

ken for bis Enlargement, letting you kupow, thar the Caufe

of bis Commitment is, for thar being at the Suit of bis La-

. dy convented before bis Highnels Commiffioners Ecclefiafli-
Adultery. cal, for Adultery, and for expelling ber from bis Company,
and Co-habitation with another Woman, without allowing.

ber any competent Maintenance, and by his own Confeffion
canvitted thereof , be was thereupon by Order of Court en-
Jjoyned to allow his Wife a comperenr Maintenance, dccording

10 bis Ability, and to perform fuck Submiffion and other Or-.

: __ der for bis Adultery,” as by Law fhould be enjoyned him.
Page [ 85 1 Which exprefly be vefufed * to do,in contemps of his Maje-
_ Jo’s faid Authority, to uson that bebalf committed ; Given
4t London 19 Martii x611. fulbferibed,

London. .
Henry Mounta, uc,% {THOﬁms %doiritog’
Zachary Pasfield,

George Overall, And
_ e



Parr XIL  Sir William Chancey’s €afe;
_And it was moved by Nicholas Serjeant of Counfel with
- 8ir William, that this Return was infufficient, for two
Caufes. The one for this, that Adultety ought to be pu-
nifhed by the Ordinary, and is not fuch enornious Qffence

that it fhall be punifhed by the High Commiffioners; upon -

which the Offender cannot have his Appeal;, or other Re-
taedy ; and clearly the Wife fhall not fue thete for Alimo-
ny, %md fuit conce(fum per Coke, Warberson, and Fofter,
but Walmftey doubted of Adultery 5 for it feemed to him,
that this was an Offence enotmous. 2. That by Force of
- the A& 1 EL the High Cornmiffioners cannot imprifon the
faid Sir J7illiam for Adultery, nor for denying Alimony to
his Wife (if that was within their Jurifdi€ion.) And altho’®
that the Words of the Letters Patents give them Power to
imprifon the Party, yet if the A& 'do{t!h not wdrrant it,
they cannot imprifon him. ‘And Doderidge, Serjeant to

Adultéry-,-

3 Inft. 333,
333, 334.

See ,Farﬁﬂ 8x,
82, ;

the King, of Council on the other Side, did not defend the

Imprifonment to be lawful ; and it was ciearly agreed b
Coke, Walmfley, Warberton and Foﬁeﬁ, that the Commif=
fioners had not Power to imprifon him in this Cafe: And
Walmfley faid, that although they have ufed by 20 Years,
to imprifon in fuch Cafe, without Exception taken, yet
when it came before them judicially; they ought to judge
according to Law : And upon this Sir Win. Chaucey was
bailed : Alfo it was refolved Per rotam Curiam, that when
upon the Return it doth appear, that the Imprifonment is
not lawful, the Court may difcharge him of Imprifonient,
but in this Cafe, the Court thought fit rather to bail him,
until the next Term, and in the mean Time to attend upon
the Archbifhop, and to do that which of Right and Rea-
fon they ought to do. Alfo it was refolved that the Re-
turn was infufficient in Porm, viz. , ;

1. It is not fhewn when the Adultery wds com-
miteed. -~ M

2. He was enjoyned to allow his Wife a competent Mairi-
tenance, without any Certainty 5 and to perform fuch Sub-
miffion and other Order for his Adultery, as by the La¥ he
fhall be enjoyned, and it is all iz fururo, and uncertain what
'Order they will take,. and yet for the Refufal they impri=
fon him: Alfo they make their Warrant by Force ofa Com-

miffion to them and others directed, and do not fay, or to -

any four of them, fo that it may appear to the Court that
they who made the Warrant had Power by the Commiffi-
on 4 alfo it is faid in the Warrant, that he was fummoned
by the Order of the Court, 7ide in my Treatife at large,
‘the Reafons and Caufes for why the Commiffioners (unlefs

that it be in fpecial Cafes) lrgay fuc-and imprifon. ‘PZ;?‘

4 Inft. 932,
33% &e. ’



41aft. 354,

| ‘Empringham’s Cafe.  Part XIL
Pafeh. 42. El Rot. 1209. Ed4. Thickneffe is imprifoned by
the High Commiffioners, and upon, Habeas Corpus deliver-
ed by the Juttices of the Common Pleas. :

‘Prge[ 84 ] * Pdfﬁb QJaCObl Regu

Srar-Chamber.,

Admiralty.

’, Empringllam’; Cafe.

X this very Terta a Cafe was moved in the Star-Chams
ber, upona Bill exhibited by the Attorney General a-

See 73, 75 80. gainft Robert Empringham, Vice Admiral in the County of

York, Marmad. Kettlewell, one of the Marfhals of the Ad-
miralty, and 7 homas Harrifon, one of the Informers of the
Court of Admiralty in the faid County, and they were
charged with Oppreffion and Extortion, that they had fi-,
fied and imprifoned divers of the King’s Subjeéls in the
County of Zork, which no Judge of the Admiralty can
jufktify, for that the Court is not a Court of Record; but the
Proceedings there are according to the Civil Law, and up-
on their Sentence, Appeal and no Writ of Error lieth: Alfo
the faid Em{rz’zg‘bzzm hath caufed divers to be cited to ap-
pear before him for Things done in the Body of the Coun-
ty ; as for not repairing of the Banks of a River, which is
within the Body, of a County: Alfo for cutting of Treesup-
én his own Soil, and fuch like, which were determinable by
the Common Law ; and not before the Admiral, for his -
Authority is limited to the high Sea, and is out of any
€ounty : And fot thefe and other Oppreflions and Extorti-
ons they were by Sentence of the Court of Star-Chamber,
fined, imprifoned, and an Award, that Reftitution fhould be
made, &, ,

Trin.
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Irin. 9 Jac. Regis.
ﬁz’gb ()’o)}‘éﬂaiﬂiﬁ“o;za

MEmomndz[m, that uponn Thuifiay before the Tetm of Profibrions, -
Holy Trinity, all the Juftices of England werc by the Anteass, 59,
Command of the King affembled in the Council-Chambet ?;’06;” g”;g:"
at Whitehall, where was alfo Abbot, Archbithop of Canter- 17, 18, 41, 4
bury, and with him two Bifhops and divers Civilians; 7o
where the Aichbifhop did complain of Prohibitions to the
High Commiffioners out of the Common Pleas, and the De: .
livery of Perfons committed by them by Habzas Corpus, and Antea 822
Principality of Sir Wim. Chancey, where: I defended out
Proceedings, according to the Treatife which I made of it;
and which I delivered before the High Commiffionets:
"And after great Difputation betwixt the Archbifhop and
and me, at the laft the Archbifhop faid, that he had a
Point not yet touched upon in my Treatife, which would give
Satisfalion to the Lords, and to us alfo without Queftion,
- upon which he would rely ; and that was the Claufc of Re-
ftitution and Annexation, fGil. And thar all fuch Furifditi-
ons, Privileges, Superiorities and Prebeminencies Spiritu-
al and Ecclefiaftical, as by any Spiritual Power or Autho- .
zity bath heretofore, or heveafrer lavwfully may be exercifed
or wfed, for the Vifitation of the Fccleftaftical Stare and
Perfons, and for Reformation, Order and Correttion of the
Jume, and of all Errovs, Hereffes, Schifins, &c. fball for e-
ver by Authority of this prefent Parliament, be unived and
annexed to the imperial Crown of this Realn: And 1t was
faid, that the Kings H. 8. and E4. 6. gave Power by their
Commiffions under the Great Seal to divers to impofe
Muléts, &c. in Spiritual and Ecclefiaftical Caufes, &c. and
upon this he concludes, that inafmuch as this had been
ufed before 1 Eiz. this is givento the Queen Eliz. and her-
Succeffors : Alfo inafmuch as by the Statute of 2 &. 4. and 4. 3.
2 H. 7. the JurifdiGtion * Ecclefiatical ‘may fine and im- Pogt t-g ]
rifon in cértein particular Caufes Ecclefiaftical, for this <48% L 95
léaufc Jurifdiftion to fine and imprifon in all _‘Ecclbﬁaﬁmﬂ
Caufes is given to the King : And this Bie faid he uttered
to the Intent that it may be anfwered ; to which I fora
Time gave this anfwer, That it was good for the Vg:g*
‘ K 2 - . -



High Comuss [Jior. Part XII.

Publick, that the Jhdges of the Common Law fhould inter-

- pret the Statutes, and A&ts of Parliament within this Realm -

énd-that if fuch Interpretation ought tobe made, what he

urged, was abfurd and againft Law and Reafon for divers
Caufes. _ "

1. For that if fuch Word (/awfully) were omitted, that yet
this A&, as appears by the Title and Preamble, being an
A& of Reflitution, ought to be intended of lawful Jurif
dictions, Privileges, &c. :

2. Thefe Words, Heretofore hath, or bercafter lawfully
may be exercifed, &c. This word lawfully extends as well,
to Times paft, as to Times future : And "all this was af-
firmed by all the Juftices. . ’

3. It was faid by me, That before the Statute of 1 FJ,
no Ecclefiaftical Judge may impofe a Fine or Imprifon for
"any Ecclefiaftical or Spiritual Offence, unlefs there be An-
thority by A& of Parliament : And this was fo affirmed by
all the Juftices, that although in fome Cafes they may fing
and imprifon, therefore to fay, that by this Claufe In all
Cafes they may fine and imprifon, was {o manifeft, that it
was not worthy any Anfwer : But now I have feen the
Commiffion made to Cromawell to the Vice-gerent, and o-
ther Commiffions to others by his Appointment, for this,
that he was imployed in the Affairs of the Kingdom, in
which Commiffion are thefe Words, ¥ide sty Book of Pre-
cedents, the Commiffton at large. ' o
. And afterwards in this very Term the Privy Council fent
for the Juftices of the Common Pleas only, and .there the
Reafons and Caufes of the faid Refolution were largely de-
bated 5 and Oppofition was made as-much as might be by
Fgerton Lord Chancellor, but the Juftices of Commen
Pleas remained conflant in their former Opinion ; and 2f-
terwards the Ceuncil fent for the Chief Juftice of the King’s
Bench, Jultice Willianes, Juftice Crook, Tanficld Chief Ba-
ton, Smig, Alrham and Bromley; who were not acquainted
with the Reafons and Canfes of the faid Rule of the Com-
mon Pleas; nor did: they know for what Caufe they camg
before the Council, and hearing the Lord Chancellor af-
firm, that the High Commiffioners have always by At of
1 FEliz. impofed Fing and Imprifonment for exorbitant
Crimes (without any Conference with us; were of a fuddain
Opinion with us, without any Conference amongft them-
felves, and without hearing of the Matter debated: And
after at another Day this very Term, the faid Judges of

- the King’s Bench; Barons of the Exchequer, and Juflicg

Feuner and Yelverton, who were omittcg before, and We
the Juflices-of the Common Pleas were commanded to at:

tend the Privy Council; and when we all were nﬂcmbi%c},

, L e W , o



Part XIL High Comemiffion.

We of the Common Pleas were commanded to retire, for
that, as the Lord Treafurer faid, we had contefted with the
King, and in our Abfence the King and the Prince fate
with the Council, and then the Juftices of the King’s
Bench, and Barons of thé Exchequer, were feristim with
the Council: And the King demanded their Opisions in

certain Points concerning the High Commiffion, with .

which they were not acquainted before, which were not
related to us. . In all which as appears after, they were not
unanimoufly agreed, and after two Hours and a Half, We
the Juflices of the Bench, Coke, Walmfley, Warberton and
Fofter, were commanded to come before the King, the
Prince, and the Council, where the King declared, That
by the Advice of his Council, and by the Advice of the Ju-
ftices of the King’s Bench, and Barons, he will reform the
High Commiffion in divers Points * and reduce it to certain
Spiritual Caufes, the which after he will have to be obeyed
‘in all Points : And the Lord Treafurer faid, that the Prin-
cipal Feather was pluckt from the High Commiffioners,"and
nothing but Stumps remaining ; and ‘that they fhould not
intermeddlé with Matters of Importance, but of Petit

Prge[ 861

Crimes ; and this Word (Errors) being general, fhall be

explained, and no Obligations fhall be taken of the Parties,
as before abfurdly and unjuftly (as he faid) had been taken,
and divers other Things were reformed, as he faid, but he
did not declare theny in particular. ‘

To which it was fai‘c?by‘ e to the King, that it was
grievous to us his Juftices of the Bench, to bé fo fevered
from our Brethren, the Juftices and Barons, but more

rievous that they differed fromr us in' Opinion, without
%‘earing one another 5 and efpecially forafmuch as we haye
proceeded in the Cale of Sir William Chancey, end other
Cafes concerning the Power of the High Commiffioners in
impofing of Fines and Imprifonment judicially in open
Court, upon Argument at the Barand the Bench, where it

Antea 82,

was refolved by us, that the High Commiffioners cannoy

. Jine and imprifon, But in certain Cafess and the judicial

Courfe ought to be judicially reverfed: Bur I faid to the
King, that whenWe the Juttices of Common Pleas fee the -

Commiffion newly ifeformed, we will, as to that which
is of Right, feek to - fatisfy the King’s Expeftation;
and fo we departéd’ without any Demand of our Qpi-

pions

K 3 Tiin.
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Trin. 9 Jac. Regis.
In' the’ Court of Wards,
St‘pékdaic’f Cafe.

King's Grant THE King by his Letters Patents, dated 9 April, the
void for In-" - ninth Year of his Reign, granted, affigned and fet over
e §0.3. to Win. Stockdale, in thefe Words B .
€o.4. 4 Co- " Syuch and fo many of the Debts, Duties, Arrevages, and
66.7Co 14, o as of Money, being of Record i our Court of Excheguer,
2&‘7;2',’;9‘,1'7. Court of Wards and Liveries, Court of the Durchy of Lay-
1o Co 26.b.  cafter, or within any other Court or Courts within this oyr
64~E- Hzbe p o im of England, or being of Record i any of our Juid
e Courts, &c. in any Year, of feveral Xears from the-loft Year
of the Reign of H. 8. until the Thirtcentlh Year of our late
Dear Sifier, as fball amonnt to the Sum of & Thoufund
Pound, to have, take, levy, recover and enjoy the faid
Debts, Duties, Arrerages, and Sums of Money amounting
wnto the Sym of 4 Yﬁgouﬁmd Pound, before in gnd by
thefe prefents given and granted to the fuid William

Stockdale, bis 'Executors, Adminiftrators and Affigns.

And in'this Cafe divers Points were refolved. :

1. That the faid Grant of the King is void for the Incer:
tainty, for by the Grant no Debt in certain may pafs, and
if it cannot pafs by the Grant at the Beginning, it fhall ne-
ver pafs, as this Cafe is: As if the King hath a Hundred
Acres of Land in 2. and he grants to a Man 20 Acres of
the Land ih 9D, without any deferibing of them by the
Rent, or Occupation, or Name, €. this Grant is void, and
in the Cdfe OF the King, the Patentee fhall not have his
FleGion, as he fhall in the Cafe of a common Perfon ; but

~_in Cale of the King, if the 20 Acres are defcribed, or by
Page[ 87 1 Abuttals, or * by Name certain in the Particular, thig is
#2770 7 good Demonfiration which 20 Acres fhall pafs. * - -

2. Where' the Patentee claims by Force of this Word
Arredragia, to have Arrearages of Rents, Reliefs, and
mean Rates of Lands, &e. in the Counrt of Wards, &¢. ~*
"It 'was refolved clearly, ' that he fhall siot have ‘em; ifthe
B?-’tggt had ‘not gone urther; for inafmuch as this wgr4
BT ~ll:" v i

A



YPAR'I' XII.  Monflonghter.

Arrerages is coupled with thefe Words, Debts, Duties, and
with thefe Words fubfequent (Sums of Money) it fhall be
intended of Arrearages of Things perfonal,and not of Things
real 5 as of Arrearages of Account of Monies delivered in
Preﬂ, &‘50. . e .- .

But the Provifo in the End of the Patent, feil. Provided
always, that the faid Wm. Stockdale fhall take no Benefit
by any Means of Arrearages of any Rents, Reliefs, Tenths,
or annual Payments whatfoever, until Six Patrick Murrey
and others be fatisfied and paid the Sum of rcocol &.
hath well explained what Arrearages the King intended,
@iz, of Rents, §c. and fo to confirue Part of the Patent by
the other; but clearly mean Rates, (Rents) are not with-
in t};e faid Words, for they are the Profits of Demefne

. Land. T .

Zrin. 9 Jacobi Regis,
Mzmﬂnghier.

DIvers Men playing at Bowls at great Marlw in the Kide Keeling's
47 County of Kent, two of them fell out, and quarrelled gePr®\p o
* the one with another, and the third Man who had not any gridge
Quarrel, in Revenge of his Friend, firuck the other with a 1 Hawk. c.30.
Bowl, of which Blow he died ; this was held Manflaugh- Prromm: o
ter, for this, that it hapned upon a fudden Motion in Re-
- wenge of his Friend. ' , .
In the very fame Term a fpecial Verdi&, being divers
Years paft found in the County of Hereford, the Effe&t of
‘which 5 Zhat two Boys combaring togerher, the one of them
was fevatched in the Face, and his Nofe wvoided a4 great
ngztiw of Blood, and o be run three Quarters of a Mile
to bis Father,who feeing his Son fo abufed, and the Blood rum
- frombim, and bis Cloaths and Face all bioody, he took in bis
"Hand a. Cudgell, and wens three Quarters of a Milé to the
Place where the other Boy was, and fbruck him npon the
Head, upon which be died. And this wad held but Man-
Alaughter, for the Ire and Paffion of the Father was conti-
nued, and there was no Time that the Law can determine
that it was {o fettled, that it fhall be adjudged in La;";‘
Malice prepenfe; and this Cafe was moyed a4 wenfunt, ©c.
) R K 4 * ‘J/IZGJJ‘



Part XIL

Fae 1881 ¥ Mich, 9 Jac. Regis.

High E"'W/zzzzz'ﬁofz,

Vid.hnc.19, J)JEmorandum, Thet upon Thurfiay in this Term, o
7,76, " AVE High Commiffion in Caufes Ecclefiaftical was pub.
33C0. 9,470 lifhed in the great Charzber of the Archbifhop at Zam.
eth, in which 1 with the Chief Juftice, Chief Baron, ]u,.
ftice Williams, Juftice Crook, Baron Altham, and Baron
Bromley, werc named Commiilioners, amongft all the
Lords of the Council, divers Bifhops, Attorney, and Solic;.
tor, and divers Deans and Doftors of the Canon and Ci.
vil Laws ; and I was commanded to fit by Force of the
{aid Commiffion, which I refufed for thefe Caufes,
- 1. For this, that I, nor any of my Brethren of the Com-
mon Pleas were ac‘qsuainted with the Commiffion, but the
Judges of the King's Bench were. o '
- 2, That I did not know what was contained in the new
Compmiffion, and no jydge can execute any Commiffion
- with a good Confcience withoyt Knowledge ;5 and what al-
- ways the Gravity of the Judges hath been to know, their
Commiffion, for Tansum [ibi eft permiffum, quantim com.
miffune : And if the Commiflion be againft Law they
-ought net to fit by Virtue of it. : S
* 3. That there was not any Neceffity that I fhould fit,who
underftood 'nothing of it, fo long as the other Judges ‘were
there, the Adviceof whom had been had in this new Com-

ﬁ;;iﬁian‘h bne end 1
' 4. That ] bave endeavoured to inform my felf of it, and
have fen't to the Rolls to ‘have a Copy of it, but it'wagnot
enrolled. = (flb . {" P IR as ot
e 1Hawk. 5. None can fit by Force of any Commiffion, until he
s heve took the Oith of Supremacy, ‘accarding to. the Statute
g‘éj‘ afﬁ!&tlo,’ of 1 Eliz. Apd forthis, if they will read the Commiffion fo
ficin Barliam,  thalt we may. hearit, and Liave a Copy to advife uponiit,
- god ch.g. " then I”will either fit or fhew Caufe to the contrary. But
,S:g_r ;f; o 3} the Tiord Treafurer would for divers Reafons perfuade me
ge&. i)t '3 to fit, which I uttarly denied, : it b
c&tr 94.and o : : f
. ch.24. by Ofs
Roers, oy * And



Parz XII, High CommifJion.
And to this the Chief Juftice, Chief Baron, and fome
pthers of the Judges feemed to incline, upon which the
Lord Tyeafurer conferred in private with the Archbifhop
- Bancroft, who faid to him, that he had appointed divers
Caufes of Herefy, Inceft, and emormous Crimes to be heard
upon this Day, and forthat he would proceed ; but at laft
he was content that the Commiffion thould be folemnly
read, and {o it was, which contained three sreat Skins of
Parchment, and contained divers Points againtt the Laws
and Statutes of England: And when this was read, all the
Judges rejoiced that they did not fit by Force of it: And
then the Lords of the Council, viz. The Archbifhop, the
Lord Treafurer, the Lord Privy Seal, the Lord Admiral,
the Lord Chamberlain, the Earl of Shrewsbury, the Earl
of Jorcefter, with the Bifhops, took the Qath of Supre-
© .macy and: Allegeance, and then we as Commiffioncrs were
requited to take the Qath, which I refufed until I had
confidered of it: But as the Subje& of the King, Iand
the other Judges alfo took the Qath of Supremacy and
. Allegeance, : ‘ v
Then the: Tord Archbifhop mede an Oration in Com-
mendation of the Care and Providence of the King for the-
Peace and Quiet of the Churchs alfo he commended the
Commiflioners, zlfo. the Neceffity of the Commiffion
to. proceed fymmarily in thefe Days, wherein Sins of a de-
teftable Nature 3nd Faétions, and Schifms did abound, and
protefted to. proceed fingerely. by * Force of it, and then he Page [8]
caufed. to, be called & moft blafphemous Heretick, and after Hercty.
him another, who was brought thither by his Appoint- Aow 56, 57.
ment, to {hew to the Lords and the Auditory the Necef- s 93«
fity of that Commiffion, ‘
* And after, the Archbifhop. came to the Chief Juftice
and to me, and promifed us; that we fhould have a Copy
of the Commiffipn, and then I fhould obferve the Diverfi-
ty: between the old Commiffion and this; and all the Fime
that the long Commiffion was. in reading, the Oath in ta-
king, and the Oration made, I flood and would not fit, as
- I was requefted by .the Archbifhop and the Lords, and
fo. by my Example did all the Reft of the Juftices, =
" And the Archbifhop faid, that the King had com-
manded him. to_fit by Virtue of this new Commiftion,
~in {fome open Place, ‘and at certain Days: And for
thae Caufe be appointed the Great Chamber ar Fam-
betl in Winteg, and the Hall in the Summer; and c-
iv;ex'y Thusfday in. the " Term:time, at two- of the Clock
in.the Afterncon, and in. the: Foreneon, he would have
2 Sezmes: for the. better informing of the Commiffion-
A MoPmIRg: oA ors
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‘ers of their Duty, in the Trye and Sincere Execution,
'of their Duties. o v

Mic. 9’]acobi REgif.

- Rivers, ¥ith,

‘ N this fame Term the Iffue in an Information up-
Seé Shep. Abri, - ' ied he B
210.211.and - = on the Statute ,of 2 H. 6. 15. was tried at the ar,

Nelfon's Juft. - and upon .the Evidence upon the Words of the faid
Tic. Fifh, A, which are that every Perfon which fetteth or faft-
neth in the River of 7 hames, any Nets or Engines
called Trincks, or any manner of Nets, to any DPofts,
Boats,” Anchors, or- the like Thini, to ftand comtinugl-
ly Day and Night, forféits to the King a Hundred
Shillings, for every Time, ¢ and ‘the Defendants ha-
ving {et and faftned Nets called Trincks, in the -River
of Thames, €¢. to Boats Day and Night, for {o long Time
as the Tide did ferve, 214 44 nos Sy continually. L
~The Queftion was, If this was within the Statute, And
it was clearly refolved, that it was within the Statute 3
for the Nets called Trincks, cannot ftand, but for fo long as
the Tide ferves: And for this, the Word Continnally fhall
be taken continually fo long as they may ftand to take Fifh,
and as the Time of fithing endures, be it in the Day or
Nifht’ for Lex non intendit aliquid impoffibile, for other-
wile the Law fhould not be of any Effeét : And although
that it was faid, that this Statute remains in Force, and if
any had complained of any Offence againt it, he fhall be
punifhed, but the Reafon for why no Execution hath been
‘made of this A&, was for this, that none fhall have Bene-
fit by the Suit but the King only, for the Penalty is only
given to the King,  And as it doth appear by the Pream-
ble, and in the Provif in the A&, the Manner of the Nets
was not the Caufe of the Making of the A&, for by the
Provifo every Man may ffh in his feafonable Time "with
Trincks, if they. are of Affife, drawing and conveying
them with their Hands, as other Fifhers'do, and not faft-
ning them to Pofts, Boats or Anchors, &¢, continually to
fland; for the Mifchief. was, by faftning them, and 'the
: - ftanding
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ftanding of them continually, the Brood and Pry of Fifh

were deftroyed, and Difturbance made to common Paffage
of Veflels, as W;ers, Lidels, and other Engines,

*Mlé'l? 9 Ja,Cé Regi,r, Page[ 90
In t/ae'Smr;C/mmber.

Shulter'’s Cafz.

]N Camera Stell. the Cale was fuch ; John Shulter of A Blind Man
A Wisbich of the Age of 115. Years had Iffue John bis ¢/ falsaDeed
geft Som, and others, viz. Chriftopher, Richard, &c. and lsi:édz tgilyi_
being feifed of Lands in Fee of the Value of a Hundred and s. b.
- Mazrks per “Annum, bis eldeft Son being dead, and bis 1 Jon. 312
Grandchild John being within  Age he intended, and yﬁj ngzl
’ . . S .R. 440,

gave Direltion to make a Leafe of & Farm called 4 Leon. 62,
Routhall 20 Chriftopher, during tle Minority. of his
Grandchild, rendring the anciens Rent, with Powir o
Revccation : and of Lands in Yatsbury 1o the faid Richard,

in the fame Manner, and for the fime Time : and
Chriftopher and Richard 2y zhe Covin and Aid of one
Woodroof & Scrivener, 24 EL drew and ingroffed two fe-
. weral Leafes of the Premiffes feverally to Chriftopher and

Richard, for one and fifty Years, vendring but four Pence

per Aon. and withous any Power of Revocation : And

John Shulter the Grandfather could read and «write very

well, but Ly reafon of his great Age was blind 5 and Wood-

roof declared to bim, that the Effect of the fuid Leafes were

in all Points according to his Direltion : And upon this the

Jaid John Shulter, the Grandfather, fealed and delivered as

‘bis Deeds. :

And it was refolved by the Lord Ellefinere Chancellor,
- and the_two Chief Juffices, that the faid Indentures could
~ not bind the faid Febn Shulter, for this, that he was. blind,
and likg to ope who could not read at aﬁ; and that the Ef-
fect being declared unto him in other Manner than in Truth
the Indentures were 5 it did fully agree with Manfer's Cafe
in the fecond Part of my Reports, jg ' SRR

Mich.
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Mich. 9 Jac. Regis.
'VSz"r" Afx‘timn’y Aﬂ’rle’y’j C’a/}‘.'
 Confpiray.

. Etween Sir Authony Afbley. Knight, Plaintiff, and Sir
See Well: Abr, B Fames Creighton, Knighr: Heraulc} Hunnings, Fohn

25.482. . 77 : - [ U
¥ Danv.2o7,  Caitrell Servant of Hummings, T honeas Hamgpton, Archi-

:og, &Ic£ bald, Sterling, Scrvants to Sir Fames Creighton, Hen. Smith,
FRawk e 12 afrry Rice, and divers others Defendants, the Cafe was
' thus: - ' '

- Sir James Creighton bad bought o pretended Right of

- and in vthe Manor of Lyddy and Milifent, and divers o-

ther. Lands of which Sir Anthony bad long Poffeffior 5 up-

‘on which divers Motions were made concerning Fines ac-

knowledged to be flaid, &c. in the Common Bench, and Sir

James Creighton nor prevqiling in it, and Sir Anthony

(for_divers Mifidemennors only, heard before the Lovds of

' ehe Council, ar the Councii-Table, being diftharged to be one

" of the Clerks of the Council and in great Difgrace, be en-

veved into @ wicked and damnable Confpiracy with ihe

- Pagel 91 T prher * Defendants, to accufe the faid Sir Anthony df fome
batnous and capital Crime, by which be fhould forfeir all

his Land to the Value of two thoufynd Marks per Annum, .

“and bis Goods and Chartels to" o grear Value, which

" 2hey fhould fbare among(t thenz : And in the Fnd, Henry

_ Smith, who bad been Servant of Sir Anthony, was fub-
“orned by the faid Sir James, and others, 1o accufe the
J#id Sir Anthony, of zhe Murder of one William Rice,

. who was the Husband of the faid' Mary Rice, one of the
* Defendants, which Willlam Rice was dead above ecighteen
' Tears before, upon Surmife made by Sir James Creighton,

" that after the Arrainder of Sir Anthony Afhley, Smith
 Jrould’ have & Portion of five bundred Pounds in Money 5
Vand thar Sir James foould procure of his Uncle, the
Caprain of the Guard, & Ploce of the Guard im Op-
dinary, and procure the King to gramt Proteion to
vve faid Swith againft bis Creditors, and & general
o b ' Pardon
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Pardon of all Offences, but be would not make any Aecyfiy
zion of the [aid Sir Anthony wntil be had Affurance of it
" and upon this, Articles by Writing indented, were drawon
and ingroffed by one Thomas Wood,a Scrivener, who duwels
in dn obfture Place about the Tower, made berween Sir
James Creighton of the oze Part, and the f5id John Can-
trell, Servant to Hunnings, Zy the Confent of Smith, and
20 bis Uje, on the other Parts by which Sir James coves
wanted, thar vhe faid John Cantrell and bis Heirs, after
the Conviltion and Attainder of Sir Anthony Afhley,
Jball bave the fixth Part of his Manors, Lands, Tene-
‘ments and Hereditaments, Goods and Chartels in fix Parts
to be divided, in Confideration thar Cantrell covenanted, &,
thar be fbould procure Witnefles to convit the Plaimtiff of
Murder, or other capital Crinme, and to deliver to Sir
James Creig)ghton a true Particular of all the Lands,
Goods and Chaztels of Sir Anthony, which Articles were
Jealed and delivercd by Sir James Creighton, 16 February
Anno 7. Jac, Aud ar the fsme Time he was bound to
Cantrell iz an Obligation of eight Thonfaud Pound for Per- -
Jormance of the fwid Articles, and after, within two Days
after the fuid Articles were [(ealed and delivered, Henry
Smith counterfeited bimfelf to be fick, and then he revealed
the fuaid Muyrder in difcharge, as he prevended, of his Con-
Jeience, and accufed bimflf of posfoning of the faid William
Rice, by the Comsmandment of the jaid Sir Anth. Afhly,
Jo thar be bimflf wwas the Priucipal; and upon this Sir
James Creighton procured the faid Mary Rice, late the
Wife of the Jaid William Rice, o prefer a Petition to the
King, izgarting_tbe_ﬂcmjémn aforefaid : the King yefer-
ved the Petition to the Chief Fuftice of the King's Bench,
20 examine the Caufe and the Witnefles on both [ides, the
awhich be did, and certified the King thar ke had found &
Falfe Confpiracy, to indiét Sir Anthony wirhout any juft-
Ground 5 and certified alfo the Fffett of the faid Ariicles,
upon which -the King, after Couference with his Privy
Councily, and by their Advice thought the Matter neccfary
20 be beard and [entenced in the Star-Chamber, the which
Matter upou ordinary Proceedings was beard by [ix Days
i the very fame Term : Apd ir was objelted Ly the Counfel
of the Defendants, thas the Bill upon the [uid Confpiragy
did mor lic, and that it foould be dangerous to, mainiate
%5 for if & Jbould be lovful for- every one who is accu-
fed, or was in Fear, to be acoyfed of any capiral
Crime, to 6xbibit bis Bill in this Court againft the
Accufer and all the Witne(fes, and by many captious

and intricate Tuterregatovies Jeverally 1o examine fﬁf’;’a
e ] : ' : 0
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. find Contrariety in them in Circumftances i this will
deter Men_to profecute againft grear Offenders, and thencé
great Offences will pafs unpunifbed, which will be dange-
vous to the Weal Publick, and by the Law Confpiracy [ies
when a Man is indited, and Legitimo modo acquietus ;
but bere be was never indiffed, and * for thas ir may be,
that Sir Anthony is guilty of the fuid Crime, and then are
all Mourbs flopped to fuy the contrary. e
But to that it was anfwered and refolved by the Lord
Chancellor, the two Chief Juftices, and all the Court, that
in this  Cafe the Bill was maintainable, although that the
Party accufed was not .indiced and acquitted before, as it

-was refolved in this Court, Hill. 8 Fac. in Poulter’s Cafe,

and for the Reafons and Cautions there expreffed ; alfo in
this Cale at the Bar, be Sir Antbony Guilty or Not guilty
of the faid Murder, yet the Defendants are punifhable for
the great and hainous Mifdemeanor and Confpiracy, fGil.
for promifing of the faid Bribes and Rewards to fuborn the
faid Henry Smith toaccufe the Plaintiff of the faid Murder
eighteen Years paffed, and the Articles in Writing to fhare
and divide the Eftate of Sir .4uthony after the Attainder ;
for this corrupt Confpiracy, and great and ~perilous Pradtice
and Mifdemeanor ; the Defendants fhall be punifhed, let

. Sir Anthony be Guilty or Not of the faid Crime. And it

is 2 great Indignity offered to the King for any Subje&, to
prefume to covenant or affume,that the King fhall grant Pro-

tection or Pardon, or that the Efftate of any Man fhall be
-fhared and divided before his Attainder. . '

So_that although that the Court will not enter into -
the Examination of the Crime, yet it appears by the

. Teftimony of a great Number of Witnefles, that the

Le grand Pox.

Sufr'don.
Co. Liw 6. b,

faid Williwz Rice did not die of any poifoning, but
of another horrible Difeafe, that he hag got By his
wicked and diffolute Life, which with Reverence can-
not. be fpoken. : o

And in this Cafe it was refolved, that if Felony be done,
and one hath Sufpicion upon probable Matter that anothes
is guilty of it, becaufe that he had Part of the Goods rob- '
bed, and is indigent, or of evil Fame ; ‘or if the Party be
indi@ed, or if Murdar be committéd, and one is feen near
the Place, or coming with a Sword or other Weapon em-
brued with Blood, or that he was in Company of Felons,
or bath carried the Goods floln to obfcure Places, or fuch
like Things, thefe are good Caufes of Sufpicion, and by -
Reafon of this he may arreft the Party fo fu peéted, to the
End that he may fubje& him to Juftice, = .- \

But in this Cafe three Things are to be obferved. 'T'h
’ ' ! I' at
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1. Thata Felony be done. : - ..
2. That he who doth arreff, hath Sufpicion upon gggwpl:. g.rlz;_
probable Caufe, which may bz’ pleaded, and is traver- Selk.q1, 42,5,

fable. - . . , ¢. 45. Sel. 7.
3. That he himfelf, who hath the Sufpicion, arret the :f;d;a,s.se&.
Party. - ) , ' -

For he cannot command another to do it, for Sufpicion is
2 Thing individual and perfonal, and cannot extend to an-
other Perfon than to him who hath it.

Alfo it was refolved, that if Felony be done, and the
common Fame and Voice is that one hath committed it,this
is good Caufe for him who knows of it to arreft the Party,
to the Intent that he may be brought to Juftice, but none
can arreft the Party fufpefted by the Command of him who
hath the Sufpicion, andwith this agrees the Book in = H.
v. 15, 16. 15 H.9. 5. 20 H 7. 12. 21 H, 4. 28. 7 Ed. 4.
20. 8 Ed.g.29.11 Ed. 4. 4. 6.171 B4. 4. 5,6.20 Fd. 4. 6. b.
7 H. 4. 25. 27 H.8, 23, 26 H. 8. 9. 7 .EL Dy. 226. .

 O*Hill. 9 Jac. Regit. oy
) - Writ dtfi Heéretico comburendo. o

N this very Term, the Attorney and Solicitor confulted p .00 40 17
. . . RIS et d e He-
with me, if at this Day upon Conviétion of an Here- rerico combu-

tick before the Ordinary, this Writ De Herctico comburends. vendojlieth not
lieth 5 and it feems to me clearly that it doth not, for the 3t tis Day,
Reafons and Authorities that I have reported, T7:12. 9 Fac. 5 Co. 23, 8.
fol. 73. And after they confulted with Flemsing Ch. Juftice, St 2Hicis.-
Tanfreld Chief Baron, Williams and Crook; and they upon ;’éd; Ant.28, -
the Report of Dr. Cyfizs, mentioned in my faid Report, 1éaa§k,c,,g,7
and upon certain Precedents which paffed in the Time of Se&. 10,11,
Q. Elizabeth, upon fofmer Precedents,altho’ the Statuteof . .
2 H. 4. was enforced, and without Confideration (as I have )
heard) of the Authorities cited by me in my faid Report,

 they certify the King, that a Writ De Heretco comburendo

lieth upon a Conviétion before the Ordinary, but that the -

- moft convenient and fure way was to conviét the Heretick

‘before the High Commiffioners. Bur this Writ De Here- -

- “tico comburendo with all Procef theredn is now entirely

“abrogared by Stat. 29 Cat\ 2. c. 9.

9’4[;77,,. }
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Pdfcb. 10 Jac ,

- The Lord Vauxs Cafes

Premunire, IN this Term, the Lord Puaur was indifted of & Prex
SR & munire in the King’s Bench upon the new Statute, for
ch.1g. & ch.y9. refufing the Oath of Alleglance, and upon this he was
arraigned, and prayed that he” might be tried per

Pares. ‘ - o
- But it was refolved, that he fhall not in this Cafe be
tried by his Peers for the Statute of Alagna Charts,
2laftss.  cap. 29. Nec fuper eum ibineus, nec fuper eum mittemus,
miff per legale judicium Parium flortine, is only to be un- -
derflood of Treafon, Milprifion of Treafon, Petit Trea-
{on, and Pelony, and of Acceflories to them, &c. But
Premunire is but a Contempt, and Pardon of all Con-
tempts pardons it; and for this Caufe it fhall not be

per Pares. : .

And upon this the Lord Paux did confefs the Indic-
ment. Vide Lamb. Fuft. del pace 520. Dallifor’s Report ac .
cordingly ; that of Riots, Routs, unlawful Affemblies, &,
a Peer of the Realm thall not be tried ey Pares, Vide

Stamford, &ec. o B ~ S

s}

2ger 1w 10 Jac.
| .C'owztéﬂf of Shrews‘b;ury’;‘. Cafe;

Contempt. .IN this Term, before a fele® Gouncil at Tork H oufk,
Of Contempts, L /. the Lord Chancellor, the Archbifhop, the Duke ¢f
P ;:ﬁl:ér. Lenoxw, the Earl of Norzhampton, Lord privy Seal, the
choz2fe@t2,3,4 Farl of Suffulk, Lord Chamberlain, the Earl of Worcefler,
chas. e&.02, the Earl of Pembroke, Vilcount Erskin, Vifcount -Roth-
LD ford, the Lord Zowch, the Lord Kuolls, the Lord Fooron

i :.Hawh.'chro. o : ) ' ) the
T felt i, 17,19,
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the Chancellor of the Exchequer, the Chancellor of thé
- Dutchy, Fleming Chief Juftice of the King’s Bench, Phi-
fips Mafter of the Rolls, Coke Chief Juftice of the Coms
mon Pleas, and Z2#fie/ld Chief Baron. _ )
The Countels of Shrewsbury (the Wile of Gillert;
Earl of  Shirewsbury) then Prifoner in the Tower, was
brought before the faid Lords, and by the Attorney and
Solicitor of the King, was charged with a high and great
Contempt of dangerous Confequence; for they declared
that the Lady Arbella being of the Blood Royal, had mar-
ried : Seymer, {econd Son of the Earl of Herr-
Jord, without Privy or Affent of the King, for which
Contempt the faid "Seymer was committed to the Tower,
and hacf efcaped and fled beyond the Seas; the Lady
Arbella beinlg under Reftraint efcaped alfo, and em-
barqued her felf upon the Sea, and was taken before fhe
%m: over; of which Flight of the faid Lady A4rbelia, the
aid Countefs being her Aunt, very well knew and abetted; ‘
as is_dire€@tly proved by Crompron, and not devied by Il’“f“?ﬁ“’ﬁ.‘m
the Lady Arbeliz: And'admit it, that the Lady rbel- [nocentis
lz had no evil Intent againft the King (who had always
a great and fpecial Care of her, and was very bountiful un-
to her, until her Marriage with the faid Seymer, which :
was the Pomum wetirum) yet when fhe fled, and when Q.ifillegal?
fhe fhould be environed with evil Spirits, Cum perverfis
Derversi poffit, and when fhe fhall be in another” Sphere, Quid poffit,don
fhe will not move within the fame Orb. : elt, .
And the Lords of the privy Council knowing the 4r- Quid profunt
cana Imperii, did fhew divers perilous Confequences, and “<8!?
“the rather for this, that the lZid Countefs is an obfti-
nate Popifh Recufant, and as was faid, perverted alfo ‘the
Lady Arella, |
Now the Charge was in two Polnts, K
1. That the é.id Countefs of Shrewsbury, by Corn-
mandment of the King, being called to the Council-table, "
before the Lords of the Council at Whitehall, and there
being required by the Lords to declare her Knowledge.
touchin the] faid fI?oint}:, andf_ to df{j’cp}rizer what _/chf knews
. concerning them, tor the Safety of the King, an Ulet Univocs. sl
of the Rgealm, fhe anfwered, ythat fhe wou‘lgd not %tke voca, e 2k
any particular Anfwers and being again asked by the
King’s Command by the Council at Zamberh, and be- Particolare ad
' ing charged -again to anfwer to the faid Points; fhe refu- geaerale.
fed for two Caufes. S

1. For'that fhe had made a rafh Vow that !he would
not declare any Thing in particular touching fhc
‘ . L faid
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faid Points ; and for that (as fhe faid) it was bettor
" 10 obey God than Man. G
Pogelos]-  *2. She flood upon hér Privilege of Nobility, fil. to
" anfwer only when fhe was called judicially before
her Peers, for that fuch Privilege was allowed (as
- dbe faid) to William Earl of Pembroke, and to the

Lord Lumley. , . . : -

. 2. The fecond Point of her Charge was, that when
fuch Anfwer which fhe had made was put in Writing, and
read to her, yet fhe refufed to fubfcribe to it; which
Denial to difcover and difcharge her Confcience in &
Cafe which toucheth the Safety of the King, and Quiet
of the Realm, was urged by the King’s Council to be
a greac and high Contempt, and that Nobility hath not
any fuch Privilege as is alledged, nor any fuch Allowance
as was {uppofed ; and that rafh and illegal Vows make
not an Excufe, and that this Precedent being now up-
en the Stage, was of very dangerous Confequence: And
the faid Countefs hearing *the Charge, yet perfifted in
her obftinate Refufal, for the fame Reafons and Caufes
uion which fhe had infited before: And the Lord
Chancellér began, and the Archbifhop, and all the other
Lords began with the firft, and adjudged it a great and
high Contempt, and the Lord Chancellor faid, that that
was aﬁainﬂt the Law of Eugland, with which all the Lotds
agreed.
\gAnd that no fuch Allowance was given to the faid "
Earl of Pembroke, or to the Lord Lumley in Refpeét
‘of their Privilege of Nobility, but that they were Poces
populiy & ideo won audiende : And the Lord Archbifhop
principally proved, that as well the Contempt, as the faid
rafh Vow was againft the Law of God, which he and -
the Earl of Northampton principally proved by divers Texts
and Examples in holy Scripture. o
 And the Effett of all that which the three Juftices
faid, was, that after the Sentences of all the learned,
%;:udent, and honourable Perfonages and Counfellors of
ftate, they might well be filent; but in Regard that /&
lentium in Senary ¢ft virium, they would fpeak fomething
briefly, viz. = ' -
That three Things in this Cafe are to be well con-
fidered. , :
1. Whether the Refufals aforefaid of the faid Countefs
were Offences in Law againft the King, his Crown and
. Dignitys ' S T .
2. What Manner of Proceeding this is, and whethcr it
was juftifiable by Precedent or Realon,
, : 5. What
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3. What is the Demerit of the Offences, and how
punifhable, : oo
~ Asto the firft it was refolved by the Juftices and Ma-~ Nermo tenetu,
fter of the Rolls, that the Denying to be examined was & -
a high and a great Contempt in Law, againft the King,
his Crown and Dignity; and that if it fhould be per.
mitted, it would be an Occafion of many high and dan-
gerous Defigns againft the King and the Realm, which
~cannot be difcovered : And upon Hope of Impunity it
will be an Encouragement to Offenders, as Flemning Ju-
flice faid, to enterprize dangerous Attempts,

_ And’the Mafter of the Rolls faid, that it was not any
‘Privilege of Nobility, to refufe to be examined in this
Cafe, no more than to any Subject s

Alfo, if one that is Noble, and a Peér of the Realm, %ﬁ{re the Ex
" .'be fued in the Star-chamber, or in Chancery, the ought Omcg_‘; ?"’h
to anfwer upon their Qaths, and may be examined in the ™ %%/
Star-chamber upon Interrogatories upon their Oaths: .

And if one who is Noble be produced as 2 Witnefs be-
tween Party and Party, he ought to be {worn, or- other-
wife his Teftimony is of no Value; and fo is the com-
men Bxperience in the faid Courts: And the .Chief Ju-
ftice faid, that forafmuch as where Order is ne lected,
Confufion will follow, he would recite fome of the ho- °
nourable Privileges which the Law of England (more
than any other Law) attribute to the Nobility * of Eng- Page[96]
Jand in -legal Proceedings; and they will not be im-
gperti;cnt, ut give a great Light to the Cafe now in
"Hand. : ,

1. If a Baron, Vifcount, Earl, or other Lord of Par- Parliament
Iiament and Peer of the Realm be Plaintiff in any A&tion, Cafes 2,3,8e.
and the Defendant will ;lead that the Plaintiff is not a 28alk.soy,510,
Baron, Vifcount, Earl, &¢. as he is named in the Writ,
this fhall not be tried at the Common Law by Jury, who
may be corrupted, nor by Witnefles, as in the Star-cham-
ber, or Chancery, who may be fuborned; but it fhall be
tried by the Record in éhancery, which imports by it
felf folid Truth; fo great Regard hath the Law to ‘the
Trial of their Honour and Dignity, &c. . .

2. Their Perfons have many honourable Privileges
in Law. 2

1. A the Suit of & Subjelt their Bodies Pall rot be
a]rreﬁed, neither Capias nor Exigent lieth againft
them. ‘ '

2. For the Honmour and Reveremce which the Law
&ives to Nobility, their Bodies are not Jukbjelt 0.
Zorsure in Caufa criminis lelz Majeflatis,

' . La ‘ 3. They
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3. Tb:yﬂab*e aot 10 be fworn in Afifes, Furies, or other
Inguefls. - - SR
& If any Servams of the King, named in the Cheque:
Roll, compafs or intend ro kill any Lord of Pap-
liament, or other Lord of the King’s Council, ihis
is Felouy. SR B ;
- 5. In the Commmon Pleas, g Lord of Parliament fhall
- bove Knights veturned onm bis Fury, ‘
6. He fball have Day of Grace. ' ‘
- 7- A Lord of Parliamens fball not be tried in Cafe of
Treafon, Felony, or Mifprifion of them, - but by
thofe who are Noble and Pecrs of the Realm.
8. In Trial of a Peer, the Lords of Parlisument Joaill
- not fwear, but they give their Fudgment Super fi-
dem & ligeantiam Domino Regi debitam, fo rhas
sheir Faz’z%: and Allegiance ftands in Equipage with -
an Oarh in the Cafe of & common Perfor” in Trial -of
Life: Aud rhe Writs of Parlisment direlted to the
Lords of Pariiament, are fub fide & ligeantin, &e.
And the Reaforn and Coufe that the King gives them
many other Privileges, 15 for this, becanfe all Hp.
nour and Nobility is devived from the King as the
srue Fountain : And the King honours wirh Nobi-
liry, for rwo Camyes. ° o

1. Ad confulendum, and for thar Reaforn be gives
thems a Robe. ‘ ‘ .

2. Ad defendendum Regem & Regnum, aud for that
Canfe be gives them 4 Sword. : " o

And forafmuch as they derive their Dignities, accom-
sanied with all thofe honourable Privile es, from the
Ling, to deny to anfwer, being required thereto by the
King, fo fuch Points as concern the Safety of the King
and Quiet of the Realm, is a high Contempt and Dilg—

. pbedience, accompanied with great Ingratitude.

1 * This Denial 1s contra ligeantiam fuam debitam againft
the Faith apd Allegiance of a- Perfon Noble, due to the
King, and which the Law greatly efteems.

And that this Denying is againft her Faith and Al
legiance apgears by the ancient Oath of Allegiance, which
is imprinted .in the Heart of every Subje&, fcil. Ero ve-
yus & fidelis, & veritatem praftabo Domino Regi de vi-
za & memlbio, & de terrens bonore, ad viv 4 umes mo-
rienduin contra ommes gemtes, €. Et f7 cogiofean:  aut
dudiam. de aligito damno gur malo gu0d Dopeino Regi e-
venire porerit, qued won rewelglo, €c. And this Oath of

_ ER e Alle-

P.ge L9y



Part XIL  Coumtefi of Shrewsbury’s Cafe.
Allegiance is common to all Subjels, as well thofe of
~ the Nobility as Commonalty: But the Law hath greater
Account of the Faith and Allegiance of a Nobleman,
than of one of the Commons, for this, that the Breach
_ of their Allegiance is more dangerous to the King and
Eftate, for Corruptio vptimorum ¢ft peffima; and for this
Reafon, the Coudtefs by her Allegiance was bound,
without being demanded, to reveal to the King what fhe
knows concerning the Premiffes, upon which great Mif
chief may happen to the King and the Realm. But be-
ing commanded by the King to declare her Know-
lfg.dge, the Denying of it doth greatly aggravate the Of-
ence. -
Qui contemnit preceptum, contemnit precipientcii.
- Command and Obedience are the Ligament of Go-
vernment, and - Ligeantia ¢ft Legis Effentia; for without
Allegiance and Obedience, the Eaw cannot proceed.

As to the fecond Point, wiz. concerning the Manner of
this Proceeding, : i ‘

1. Privative,.it is not to fine apd imprifon, or inflidt V'E%?}I‘h?,}‘é“g
corporal Punifhment upon the Countefs ; for Fine and :t e 13 Elie."
Imprifonment ‘ought to be affefled in fome Court judi- 424
cially. ‘ ' :

z.yl’oﬁtive, the Yine is ad mwoncndum, or at the
molt ad minandum; it is ad inflruendun wnon od de-
Srruendum. R ‘ ‘

This fele@ed Council is to exprefs what Punifhment this
Offence juftly deferved, if it 'be . judicially proceeded
within the Star-chamber 3 for which Reafon this Manner
of Proceeding is out of the Mercy and Grace of the King
-againft this honourable Lady, that fhe feeing her Offence
may fubmit her felf to the King without any Punifhment
in any Court judicially, ~ ‘

" If Sentence fhall be given in the Star-chamber ac-
cording to Juftice, you the Lords fhall be Agents in it:
But in this Manner’ according to the Mercy of * the
King, the King -is only Agent; the Law hath put
Rules and Limits to the Juftice of the King, ~but not
unto his Mercy, that is tranfcendent and *without any

. Limits of the Law; Er ideo proceffus ifte eft regalis
plane & rege dignus. : LN o

Alfo inafmuch as the Allegiance and Obedience of the
-Subject, is the beft Flower in his Imperial Garland, to
the Intent, that it may neither be blafted, nor impaired
by this dangerous Example, to the Prejudice of his. Royal,
Prerogative and Pofterity, this Proceeding hath been thought
I ' . Log ‘ necel-



_ Robert Scarlet’s Cafe. Part XII.
negeffary : And this is fortified by the Precedent of the Earl
of Effex againt whom fuch Proceedings were in. this
very Place, 4n, 42 & 43 Eliz, Reg.
~ And ss to the laft Point-it was refolved by all guaf? 2-
#a voce, that if a Sentence fhould be given in the Star-
chamber judicially, fhe fhould be fined twenty thoufand
Pounds, and imprifoned during the King’s Pleafure. Zide
antea 69, &c, ' o E

Hoc in terrorem, fed quere quid indevenit?

Paels) - *Trin. 10 Jac. Regis.
Robert Scarlet's ‘.C’afé., |

Grand ury;‘ VOTIE, that at Seffions of Péace, held lately at #ood-

See 2 Hawk. bridge in the County of Suffolk, the Sheriff re-

~ g’fﬁ;fgf’f! turned a Grand Inqueft, of which one Robert Scarlet, in
7' the County of Suﬁ%lk, had requefted to be one, but the
Sheriff knowing the . Malice of the Man, refufed to re-
~ turn him ; byt notwithftanding by Confederacy with the
Clerk who read the Panel, he was fworn of the ,Grand
~Inqueft, and was not returned by the Sheriff; and be-
ing amongft them of the Grand Inqueft, and as one of
them, of %ﬁs Malice, and upon his own Knowledge, as he
pretended (to whom the reft gave Credit) indicted feven-
teen honeft Men, upon divers pepal Laws; and fome of
the Juftices looking over the %ills found by the Grand
In&ueﬁ, and perceiving fo many honet Men to be ins
dicted, as they did think, malicioufly, demanded of them
of the Inqueft, what Evidence they had to find the faid
Bills, and they anfwered, by the Teftimony and’ Cogni+
zance of one of themfelves, fCil. of Robers Scariet: And
upon Examination it did appear, that the faid Robers
Scarler was-not returned, byt that he, by Confederacy be-
twixt him and the - Clerk, procured himfelf to be fworn
of the faid Grand Inqueft, with Intent to indiét his
Neighbours malicioufly, for which Offencé .he was in-
~ difted ar Summer Aflifes, An. 10 Fuc. held at Bury,
GoInfts.3295 upon the Statute 11 H. 4. c4p. 9. by which it is pro-
Haie’sP.Gaos, Yided, that no Indiiment fhall be found by gpy*Pﬁ:;
‘ : / pamec



- Part XI,  Robert Scaﬂet’: Cafe.

: 12 :
named to the Juftices, without due Return of the She-
riff, but by Inqueft of lawful Liege-people of the King,
in fuch Manner -as was ufed in the Time of his noble
Progenitors, returned by the Sheriff, &c. without any
Denomination, &¢. And if any Indi€tment be made
hereafter in_any Point contrary, that the Indi@ment fhall
be void, and for ever held Nul. ‘
_ And upon this AQ of 11 H. 4. the faid Robers Scarier
~ was indi¢ted, and 'he pleaded Not guilty. And all the e-
fpecial Matter aforefaid was proved in Evidence ; and up-
on this he was found guilty by a fubfantial Jury: And
in this Cafe Confideration was had of divers Points.
1. Whether the Juftices of Affife have Power to pu-
nifh this Offence, or no; and it was held affirmatively,
il. by Force of their Commiffion of Oyer and Terminer,
for that the faid Commiffion gives them Power a4 in-
quirendum inter alia de ommibus falfitatibus, negligen-
tiis, &c. & aliis malefattis, offenfis & injuriis quibnf
cunque, and of them to hear and determine; and this is
underftood as well of Offences agzinft an A& of Parlia-
ment, as againft the Common TLaw; and forl that that
it_is commonly ufed, that Indi€tments of Non-refidency
of Parfons, Vicars, ¢Sc. upon the Statute of 21 H. 8.
are taken before the Juflices of Afife, by Force of this
Word in the faid Commiffion of Oyer and Zerminer, viz.
Negligentiis, &9c. {o that if the A& be indefinite or gene-
ral, and -doth ‘not give JurifdiGtion to any certain Courts
in fpecial, (for then the A& is to be purfued) the general
Words of the Commiflion of Oyer and Zerminer extends
~to it: And it was well obferved, thatin the Commiffion
- of the Peace, the faid general Words, foil. De omnijbus
& [fiugulis aliis malefattis & offenfis have a Qualifica-
tion, fCil. de quibus Fufticiarii de pace legitime ingui-
rere poffint aut debent, which Limitation proves the’
large Extent * of the Words, when they ftand without Page [ 99
any Qualification. o ‘ ; v *
Vide 7 Eliz. Dyer, Commiffioners of Oyer and Zer-
suiner may enquire of Offences againft penal Statutes, un-
lefs that the Statute appoints them to be détermined in
any Court of Record; and the Opinion there, that in any .
Courts of Record of the King, are reftrained to the four
ordinary Courts of Record at Weftminfter, is not held fer
Law; and continual Experience hath been always againft
it, as the Statute 5 F4. 6. 14. of Foreftallers, Ingroffers,
‘Regrators, gives the Penalty to be recovered in any
Court of Record : And Juftices of Aflife in Refpet of
. their Commiffion of Oyer and Zerminer have always -
' R S o enquired



Robert Scarlet’s Cufe, Parr XIL
enquired of them, the Statute 33 H. 8. o. of unlawful
Gimes, and the Statute of Woods, 35 H. 8. cap. 1. and

- many other Statutes; and fo the Qugre is well refolved

in y Eliz, For the Qpinion of Eallin Saunders and Whid-

Aon, there, is held at this Day for good Law.
2. The fecond Confideration was had upon the Statute

of 11 H. 4. cap. 9. and it was held, that the faid Ro-

Videantea 23,
99, 91, ¢

bert Scarler was an Offender within the Statute, for it is

to be underftood, that the faid Statute is partly affir-

mative of the Common Law, and partly a new Law.

~ In Affirmance of the Common Law, in Part privative,

No Indiltment fball be found. by any- Perfon named | 10

the Fuftices ; and in Part pofitive, Bur by Inqueft of
lawful People of the King, returned by the Sheriff

And that this was in Affirmance of the Common Law,

the Statute proves it, in the Manner as was ufed in the

Time of his noble Progenitors: And in the Preamble it

is faid, againft the Courfe of Common Law ufed and ac-

cuftomed before this Time: And that the faid Robers
Starler was an Offender againt the faid A®, for this,

that he knowing that he ivas not returned of the Grand |
Inqueft, procured himfelf by falfe Confpiracy o0 be Sworn,

+@s is aforefaid : And although that a Perfon folely was in

fuch undue and unlawful Manner fworn of the Grand
Inqueft, yet this was within the A&; and b{ Confequence
an’ Offence againft the Common Law, for that Malice and
Falfenefs alone may be of great Mifchief, as appears in
this Cafe. : , ' ,
"-3. The third Confideration was had of 3 H.8. 10. which
alters the faid A& of the 11 H, 4. in Part, as to Denomi-
nation; for by the A& of the 3 H. 8. the Juftices of the
Goal-delivery or Juftices of Peace, of whom one to be
of the Quorum, in open Court may glter the Panel
returned by the Sheriff to enquire of the King" only,
by Addition or Extraftion of any Jurors fo returneds;
and they have Power to command the Sheriff to put o-
ther in the Panel, according to their Difcretion: And
the Sheriff _ou?ht to return the Panel fo reformed upon
the Pepalty of the faid A&, fo that none can be of any
Grand Inqueft'but by the Return of the Sheriff; and for
this, the A€t of 3 H.'8. cap. 10, hath not altered the Law,
asto the Offence of Rokerr Scarler, !

- 4. The faid' A& 11 H. 4; hath made a new f[,aw, | _/ézl

. ‘That any Indi€tment found' ag:{inﬁ the A& fhall be voidy

which” Branch doth not meke’ void any Indi@ment or
Prefentment, that in the Nature of an Indiétment found

 #ny Point contrary to the f4id A, is made void by the

fid



PartXIL  Baker and Halls Cafe.
faid A&, fo that this may draw in Queftion all the In-
diftments found at the fame Seffions: And for this,
- Judgment was given that he “fliould be fined and im.
x;ifoned;' - 3

| * .7‘7'1.7\1. I O Jac_ : ?age [100]

| nger ond Hall's Cafe,
INJOTE, that upon Confideration of the Statute of 3 ,

L, 5. 14, it was reolved by Cofe Chief JuBice of Worsaamber.

W
the Common Pleas, Yelverton, Willignes, Snig, and others; a‘ig]:{gfint}f;ﬁm
That whereas, it is provided, that what Perfon {oever, VAL
who takes a Woman fo againft her Will, &, although xaglr::vi%h
“that the Body of the A& extend to Taking only, "yet per tor. 41
in Refpect of this Word (fo) ‘it hath Relation to the HaWk.ch,,y;
Prcambfe (to Tuch Perfon as is defcribed in the Preamble, ??f(i“g";ﬁf-
Jeil. Hpving Subflance) it was agreed by all, that if the Farr.10z,1 5,
Wife hath nothing, nor is Heir apparent, it.is out of the St2te Trials,
Statute, for the Statute would not have been fo carigys "OF *
.in defcribing the Perfon, and all in vain, ‘

2. This Word (/) relates to the Quality and Event
of the Taking mentioned in the Preamble, fGil 70 e
wmaryvied, or defiled, for if the be not married or defiled,
it is not fuch a Taking (/2), iZ ¢, fo married, or fo de.
filed 5 and it is not reafonable that (/&) fhall have Relation
to the Taking, which Is more remote, and not to the.
Marriage or the Defiling, which is nearer, Quod fuir con-
ceffure, Sc. and Clergy is taken away by the Statute of
38 Eliz. cap. 9. for Principals or Procurers before, vide
Stamford, fol. 37.b. accordingly: And fo was the Law ta-
ken inthe 3 € 4 Ph. & Mar. as Juflice Dalliforn report-
ed. Vide Lamb. 25>, Juftice of Peace. - o

Note, the Receivers of the Woman are Principals, but anees o1,
not the Receivers of them who took the Woman, for - ‘
thefe are but Acceflories. Vide Lamb, ibid, LRI

?ri@ilegé



-# 5 Co.66.

- & Selk. 78,

<34 Inf. 323, -
2 '3;4“

Pase XL

Privilege of Priefts.
NOTE,. that I faw a Repogt in the Time of Q._Mary‘,

~ upon the Stat. 50 Fd. 3.64p. 5.8 1 R. 2. ¢. 15. con-
cerning the * Arrefting of them in holy Church, that the

{aid Statutes are but an Affirmance of the Common Law,

and in Maintainance of the } Liberties of holy Church, as
appears by the Preamble of the fame Statutes, and there

-held, that Ewndo, redeundo, . morando, for to celebrate

Divine Service, the Prieft ought not to be arrefted, nor
any who aid him in it; as the Cafe was of one who ad-
miniftred to the Prieft to fing Mafs; and. that the Party

ieved may have an ‘Ation upon the Statnte, 5o Ed, 3.

r when any Thing is prohibited by an A&, altho’ that
the A& doth not give'an A&ion, yet Aion lieth upon
it5 as.upon the Stat. of Marlb. which prohibits to fake

“in the'high Way; or Arsicul; uper Chartas ¢. 3. which pro-
;hsmm,?ﬁ% Court of Ma_fhaaéw ta hold ‘Pléa, 8. altho’

Page {1013

that thele A&s do not give A&ion, yet an’ A&ion lieth,
1 4. 6. 30, &c. and the Statute 2 K 5. which  commands
3 Libel-to be delivered, 4 E4. 4. 3. "Zide Regiftrune in
Bre. 6. fuper Star. '

Fowrs.

NOTB, if 2 Man be cohvf_éea, or hath Judgment of

"V Death for a Felony he fhall never anfwer by the
Common Law to any Felony done before the Attainder,
fo long as the Attainder remains in Perce. Vide 8 Eliz.c.4.
18 Bliz.7.- And at this Day, if a Man be adjudged to be
hanged, and hath his Pardon, he fhall never anfwer to -
any Felony before, for he cannot have two Judgments to
be hanged. - Aliter, If the firk Attainder be reverfed by
Error: So if a Man be outlawed, and by that Attaint of:
Felony * he cannot be arraigned of any Felony before, for
he cannot be twice atraint. Vide 16 H, 4. Coron, 22y. Cafe.
del appeal. e, ' ’ ' SR

Eftray.



! Eﬁmy,

A Men feifed of 2 Manor 'to which he hath Stray ap-
: ,(%mndant by Prefcription, & by his Baily he feifeth
an Ox asa Stray within the Manor, ‘and makes Proclama:
tions according to Law ; and within the Year and Day
lets the Manor with all Royalties, Liberties, and after the
Year and Day pafled : And Dyer Serjeant did move the
Court, who fhould have the Eftray ; and Brown Juftice
was of Opinion, that the Leflor fhould have it, foraf-
much as he had the Poffeffion; and when the Year and
Day are pafled the Propriety fhall have Relation to the
Time of the. firft Seifure.: But ~all. the Juftices were a-
gainft him, and that ‘the Leffee fhall have it, forafmuch

See Lex Ma-
nerior. 78, 79,

c. '
2 Cro. 513,

as the Propriety of the Stray is not altered nor changed -

before the Year and Day: And the Lord of the Manor,

until the Year and Day arc paft, hath but the Cuftody, -

o that the Owner may rehave it always within the Year
and Day, 'if .he will pay for the Meat of it: Nor can the
" Ox be laboured, - or ufed by the Lord before .the Yea
and Day, and therefore he fhall be paid for the Meat,
unlefs it be fuch a Beaft as of Neceflity ought to be ufed,
as a Milch-Cow, &¢. And it was held, that if one take a
Stray, and within 2 Year and a Day it firays out of the

Manor, the Lord may retake it by Seizure, ¢,

Si;fgbfzy;
 Dr. Hutchinfon's Cafe.

N the Cafe of Dr. Huzchinfon, Parfon of Kenu, in the
County of Devon, it was. refolved per toram Curianz,

- that if any fhall receive or take Money, Fee, R(;:ward, or
pther Profit, for any Prefentation to a Benefice with Cure,
although in Truth ﬁe which is prefented be not knowing
of it, yet the Prefentation, Admiffion, and Indution,
~are void per expre(fa verba flaruti of 31 H. 8. cap. 6. and
 the King fhall have the Prefentation bac vice, for the Sta-
tute intends to ipfli& Punifbment upon the Patron, as ug-‘

3

Stat. 31 Eliz.
Vide antea 740
Watfon’s Cler-
gyman chap. 5.
per tor, &

P. 48, 95, 97,
146, &c.



Hugh Manney’s Cafe. Part XIIL
on the Author of this Corruption, by the Lofs of his Pre-
{entation, and upon the Incumbent, who came in by fuch
a cotrupt Patron, by the Lofs of his Incumbency, although
that he never knew of it; but if the Prefentee be not
cognizant of the Corruption, then he fhall not be within
the Claufe of Difability in the fame Statute: And fo it

. was reflolved by all the Jutices in Fleezftrees, - Mich. 8
Fac. fol. 7. vide verba fiaturi, which are very well penned
againft the Avarice of corrupt Patrons.’

",Hu’gh‘ Manney’;Ca (3

s?crigfy.l TN an Information in the Exéﬁéquver'againﬁ“ Hugh Man-
choag perror. - wey Efq; the Father, and Hugh Monney the Son, for
o Intrufion 4nd Cutting of a great Number of Trees in the

County “of Merionerh, the Defendants plead not- guilty «
And Rowland ap Eliza Efquire; was produced as a Wit-
nefs for the King, and depofed upon his Osth to the Ju-
rors, that Hugh ‘the Father and the Son joined in Sale
of the faid Trees, and commanded the Vendees to cut
them down, upon which' the Jurors found for the King
with great Dzmages; and .Judgment upon this was given,
and Execution had of a great Part. Lo

" "And Hugh Manney the "Father "exhibited a Bill in the
Star-chamber at the Common Law, againft Rowland ap
Elizg, and. did affign the Perjury in this, that the faid
Hugh the Father did never join in Sale, nor.* command
the Vendees to cut the Trees 5 and the faid Rowland ap
Fliza was by all the Lords in the Star-chamber conviét of
corrupt and wilful ' Perjury : ‘And it was refolved “by all

"Page [102]

1 Hawk.p.172.

173, &c. that it was by the Comnion Law pusifhable before any
2 Hawkp.3gs, Statute: And although that the Witnefs depofe for the
433 King, yet he fhall the rather be punifhéd than for ano-

ther, for the King is the Head and Fountain of Juftice
~and Rights and he who:perjures himfelf for the King,
doth more offend than if it was in the Cafe of a Sub«
33&- ' : ‘ ‘

Haxr’s



PixT XIL

Haxes Cafe. ‘
* In Curia Wardorum.

B Y Inquifition in the County “of Middlefex An 6. Fac. Diem claufic
by Virtue of a Diem clanfis extremum, after the Death SX5gnom.
of Humphrey Wilward, it was found that the faid Hum- 5o 50 " *
Phrey died {eifed of a Mefluage and 26 Acres of Land in :
Steprey 5 and that Fobn Wilward was his Heir, and of the
Afge’ of 14 Years and ¢ Days ; and that the Land was held
of the King .in Capire, by Knights Service. Fobn Wilward
died within Age, and by Inquifition in Mid. 8. Funii .
Fac. by Virtue of a’ Writ ofg Devenerunt, after the Death
of the faid Fobn Wilward, it was found that the faid Fobs
died feifed in Ward . to the King, and that the faid Mef-
fua}ges and Lands at the Time of the Death of the faid
Fobn, were holden of the Dean of Pauls, as of his Manor’
of Shadwell. .
All the mean Rates incurred in the Life of Fobz Wil-
award, are paid to the King, '

The Queftions are,

1. Whetker by the Death of the fuid John, and finding
of the mean Tenure in the Devenerunt, the firft
Office grauted to Points be determined 2 :

2. Whether the Tenure found by the Office may e

traverfed? , B

And as to thefe Queftions, it was refolved by the two.
Ch. Juftices and Chief Baron,that where the faid Fobn died,
the Oftice found by Force of the faid Writ of Diemz clayfie
extremum, after the Death of Humphrey Wilward, where-
by the King was entitled to the Guardianfhip of the faid
Fobn, hath taken its Effe@ and is executed, and does re-

'main as Evidence for the King after the Death of the faid
Fobn, but neverthelefs is not traverfatle, for it is traverfa-
ble during the Time it remains in Force only, and the Ju-
rors upon the Devenerunt after the Death of the faid Fobr,
are at Liberty to find the Certainty of the Tenure, and
they are not concluded by the firt Inquifition, for they are

fworn ad veritarem dicendum, and with this agrecs, 1 I§4.d
' ‘ 68. An



"Award of Capias utlegatum, ¢yc. ParrXII,
68, And all this appears by the Diverfity between the
Writ of Diem claufit extremum, and the Writ of Devene-
-7unt : Anditis to be obferved, that there is no Difference
between the Writ of Diem claufit extremuns, and the Writ
Page [103] of Devenerunt, but inone Points to Wit, the * Dienz clau-
Jit extremum is general, viz. Quantum terrarum & tene-
mentorum ideme Y. tenuit de nobis in capite, &c. die quo |
obiir, & quantum de aliis generally 5. and the Devenerunt
recites guod J. filius €& Heres H. quz de nobis tenuit in ca-
pite, muper dum. fuit infra etatem, & in cuftodia noftra
Juit, Diem clanfit extremunt; ut accipimus : tibi precipi-

_ Note.

- mus, quod per Sacramtentiim 1z, inquiras, que terre &
- tenementa per mortene preditti H. & ratione minoris &ra-
tis preeditti J. ad manus noftras Devenérunt, &c. So that
- this Writ is ot general, but does reftrain only the Lands
and Tenements, Quod Devenerunt, &¢. and all the other
Points of the faid Writ do° relate to the Lands and Tene-
ments, Que Devenerunt, &c. by which it appears, that
the firlt Inquifition is not fo conclufive, but that by the ex-
prefs Rules of the Writ, the Jutors are at large to find the
Truth of the Tépure, notwithftanding the firft Office.
And fo it was refolved and decreed accordingly, zono
Facobi, in the Court of Wards in the Cafe of Dune

- Lewes. . . L S

"Aeward of Ca‘pias utlegatum by Fuftices of the
| » Peace. | .

Capias utlagar’ IN the fame Term, the Opinion of all the Court of Com,
See2 Hawk. Pleas was, that if one be outlawed before the Juftices of
g‘g'&’-zi 116, Affife or Juftices of Peace,upon an Indié@ment of Felony, that
e P they may award a Capias urlegarum 5and fo was the Opinion
of Periane Ch. Baron, and all the Court of the Exchequer as
to the Juftices of Peace, for they that have Power to award
Procefs of Outlawry, have alfo’ Power to award a Capiss
ntlegarum, as incident to théir Authority and Jurifdition:
fee the Statute of the 34 H. 8. ¢ap. 14. for Certificate of
a fhort Tranfeript of every .Attainder, Convi&ion or Out-

lawry of Felony, by the Clerks of the Affifes, Clerks of .-

the-Peace, &. into’the King’s Bench, on Penalty of 405.
- &ec. And note well, that fuch Tranfcript is by the faid A&
made to be of as éreat Force as the Record it felf: See
- Lambers in his Juflice of Peace, fol. 563. contra, but f;d
' o 1 Ed.
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v E4. 6. cap. 1. Juftices of Pedce in Cafe of Profanation of

the Sacrament fhall award a Capias wurlegatum throughout
all England. : ‘ - :

HEeRrsEYs Cafe.
§ tar-Chamber.

SfObn Herfey, Gent. exhibited his Bill in the Star-Chamy. Dama eson s
ber, againft Aurho. Barker, Knight, Thomas Birker, Sandalons Bk

Counfellor of Law, Robert Wright, Dottor of Divinity,
Ravenferoft, Clerk, and Fobn Haynes 5 and_did thereby
charge the Defendants with the Forging of the Will of
one Margery Pain, and the Caufe came to Hearing, 44
vequifitionem Defendentium, and upon hearing of the
Plaintiff’s Counfel, - there appeared no Purpofe or Prefump
tion againft the Defendants, or any of them, but that the
. Teftament was duly proved in the Ecclefiattical Court, and
upon an Appeal was alfo affirmed before Commiffioners De-
legates, and had alfo been decreed in the Chancery 3 {0 that
it appeared to the Court, that the faid Bill was preferred
of meer Malice and Spite, to flander the Defendants with-
out any Colour, and becaufe the Defendants had no Reme-
dy at the Common Law for the faid Slander, and if fuch
Slander fhould pafs unpunifh’d, *it may encourage malicious
Men to make this Court as a Pafquil, to fix therein a Li-
belof Record to charge thofe that are innocent with hain-

ons Crimes, to remain to all Per etuity. : -
- In this Caufe it was refolved by the Court, that by the
Courfe of the Court, and according to former Precedents,
the Court may give Damages to the Defendants, and fo
was it done,. ¥iz. two hundred Pounds to the Door of
Divinity, two hundred Marks to the Knight, forty Pounds

to the Clerk, a hundred and twenty Pounds to the Woman,

ant. 35,

Page [104) |

and it was faid, that Creare ex nibilo, quando eft bonum,

eft divinum fed creare aliquid ex nibilo, quando eft ma

bum, eft diabolicum 5 & plus Maledicite nocens, quane Be-
sedicite docent,

Hil



Hab, Corpus:.
Ant.19,27,45.

, 69,82,
_?269 :

. 129,
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Hill. 2. Jac.
Thomlinfon's Cafe.

Z!fdfﬂifﬂl?)} 120 Cours of Record.

THéodore' Thomlinfon had brought an A&ion of Account
' for Goods againft one PPhilips in the Common Pleas,
and thereupon Philips fued Thomlinfon in the Court of the
Admiralty, fuppofing the Goods.to have been received in
foreign Parts beyond the Seas : and the faid 7 homlinfon be-
ing committed for refufing to anfwer upon his Oath to fome
Interrogatories there propofed to him, brought his Hebeas
Corpus, which was returned thus, Ego Williamm Pope
Marefeallus fupreme Curie Admiralitatis Anglie Dom.,
Fuftic. Serenif]. Regine noftre in brevi buic Schedule an-
zex. [pecificat. Certific. quod infra vocat. Theodore T homlin-
forz ante advent. iftius brevis capr. fuit & cuftodic mee
commil]. ex eo guod. ditus T heodorus T homiinfor vinculo fa=
cramenti coram Fudice Admiralitatis Anglie aftrittus ad
refpondend. quibuyfiam Articulis contra eunm in ditta Cyr.
dat. §c. fub pena quingue librarum, &c. comtumaciter

 examen fuum fubire recufavit, Idcires, &c. And it was re-

{folved by the Court of Common Pleas. ‘

1. That the Court of Admiralty hath no Cognizance ot"
Things done beyond Sea, and this appears plainly by the .
Statute of 13 Rich. 2. ¢ap. 5. the Words of which Statute
are, that the Admirals and their Deputies fhall not meddle
from henceforth of any Thing done within the Realm, but
only of a Thing done upon the Sea. ¥ide 19 H. 6. f. 7. For
Things tranfitory done beyond the Seas,either are triable in
the King’s Courts, or the Party grieved may have his Re-
medy before the Juftices where the Fa& was done beyond
Seas. . : : :

2. That the Proceedings in the Court of the Admiralty
are according to the Cour%e of the Civil Law, and there-
fore the Court is not of Record, and by Confequence can-
not affels any Fine in fuch Cafe, as Judges of a Court of
Record may do, : » o

3 ‘ 3. That
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3. That the Return above-mentioned was infufficient,
as being too general, becaufe it is not {pecified for whas
Caufe or Matter 7 bomlinfon was examined, fo as it might
appear that the Interrogatories were of fuch Things, as were
within their Jurifdiétion, and that the Party ought by Law
+to anfiver upon his Oath, for otherwife he might very well
refufe, .

This Cafe was intended to bave Leen inferred by my Now,
Lord Coke into bis feventlh Report, but nor then
publifbed, becanfe the King commanded that it
Jbould mit be Printed, bus the Fudges refolved
ut {upra;

* Right to Seats in the Church. Page [105]

CorvEN's Cafe.

" Orvern did Libel againft Pym, an Attorney in this Seass 1
Court, for a Seat in 2 Church in the County of Dewor ¢ Churches.
And Py by Setjeant Hurron, moved the Court to have a ¢ Vatfn's
Prohibition tipon this Reafon, that himfelf is feifed of 4 382 r?,y3gg"’
Houfe in the faid Parifh, and that he, and all thofe whofe and 643, 614
Eftate he hath in the Houfe, have had 4 Seatin an Ifle of 52*;“’;;5 Cod.
the Church ¢+ And it was refolved by the Court, that ifa "%
Lord of the Manor, or“other Petfon; who Hath a Houfe
and Land in the Parifh, Time out of Mind, and had a Seat
in an Ifle of the fame Church, fo that the Ifle is fole and
proper to his Family, and they have maintained it at their
own Charges, that if the Bifhop would difpoflefs him, he
fhall have a Prohibition, for it fhall be intended that the
Party’s Anceftors, or thofe whofe Eftate he hath, have
-crefted and built the Ifle with the Affent of the Parfon,
Patron and Ordinary, to ‘the Intent to have it only to hijms
felf.  But for a Seat in the Body of the Church; if a g\uq—
ftion arifeth concerning it, it is to be decided by the Ordi-
mnary, becanfe the Frechold is to the Parfon; and the Placg
is dedicated and confecrated to the Service of ‘God, and ig
¢ommon to all the Inhabitants ; and therefore it belongs to,
the Bifhop to order it in fuch manner as the Service of
God may be beft celebrated; and that/there be no Conten-

tion in the Church, And it is to be prefumed, that the
: M T Oxdmary,
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Ordinary, who hath the Cure of Souls, will take Order ia
fich Cales, according to Right and Conveniency ; that is
to fay, to take Care that the Gentlemen may have Places
fir for them, and the poor People fit Places for them alfo 3

-and the Ordering thereof is 2 Matter meerly Spiritual; and

with this agrees 8 H. 7. 12. and the Chief Juflice cited the -
Cale of Dame Wiche in 9 H. 4. 14. and faid, the Cafe there
was, that the Lady brought aBill in the K’s Bench againft

 a Parfon, Quare unam Tunicam vocatam » Coat-armor &

Pennons with the Arms of the fiid Sir Hugh Wicke her
Husband, and a Sword in a Chapel where he was buried.
And the Parfon claimed them as Oblations, and there-
fore that they did belong to him: And there it is holden,
that if one, Ule to fit in the Chancel, and hath there a Place,

- his Carpet, Livery and Cufhion, the Parfon cannot claim

" Page [106]

Nora..

Hofey and
Lcighm’u.

them as Oblations, neither ought he to have the faid
Things, for that they were hanged there in Honour of the
decealed; and therefore, by the fame Reafon, although a
Graveftone, Coat of Armor, Tomb, &c. are annexed to the
Freehold of the Parfon, yet inregard the Church is free to
ail the Inbabitants for burying, the Parfon cannot take
them. ' -

And the Chief Juftice faid, that the Lady might have a
good Altion during her Life, in the Cafe aforefaid, becaufe
fhe her felf caufed the faid Things to be fet up there, and
after her Death, the Heir to the deceafed fhall alfo have his

“A&ion, becaufe that (as the Book fays) they were hanged

there for the Honour of his Anceftor, and thercfore they
are in the Nature of Hirelomes,which by the Common Law .
belong to the Heir, as being the Principal of the Family :
The like Law of a Graveftone, Tomb, and the like. '
And this agrees with the Laws of other Nations, Far-

tho.. Caffanens, fol. 13. Concl. 29. Altion dat. fi aliquis ar-
ma, in aliquo loco pofita, delear (fve abrafit, §5c. & in 21
Ed. 5. 48. in the Bifhop of Carlziﬂe’s Cale, it appeared,.

* that the Ornaments of the Chapel of a preceding Bifhop,

do belong to the fucceding Bifhop, and arc meerly in Suc-
ceffion, altho’ that other Chattels, in Cafe of a fole Corpo-
ration, do belong to the Executors of the deceafed Party,
and {hall not go in Succeflion : fo inthe other Cafe, Things
ercéted inthie Church for the Honour of the dead Perfon;fhall
go to his Heir, as Hirelomes, as in manner of an Inheritance,

Note, That in Eafter-Ternt, 10 Facobi, It wasrefolved

in the Court of Star-Chamber, in the Cafe between Huffey
and Katharine Leyton, and others; that if a Man have a.
Houle in any Parifh, and Time out of Mind, he and all thofe’
whofe Eftate. he hath, have ufed to have a certain Pew in

the
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the Church, that if the Ordinary will difplace him, he fhati, -
have a Prohibition, for if he hath it by Erefcription,- he has
as fgood‘Right in the Seat, as he hath in his Houfe; but
obferve that he muft claim it as belonging to his Houfe;

and not in other Manner ; for properly it belongs to the

Inhabitants in the Manor-Houfe, if any Monor be; and

not to the Manor which includes other Tenants, Far-.
mers; and Inhabitants: But true it is, that the Ordina=

ty fhall difpofe of common and vulgar Seats in the Church;,
where there is no fuch Prefeription, as is aforefaids i

Euarl of Shrewsbuty’s Cafe:

BY Force of certain Letters (bearing Date 28 Murtiz 1612) Deland.
of the Lords of the Privy Council, dire&ed to Sir Huws- g‘ng:”,“;“g;x .
Phrey Winch, Six Fames Ley, Six Anthony Saintleger, and poﬁ'ﬂ'o’g‘ ,’f’
Sir Fames Hullefon 5 they did certify to their Lordfhips 7 Co. 33, 3%
the Claim of Gilbert, Earl of Shrewsbury; to the Dignities
of the Earldoth of Waterford, and Barony of Dungarvan
in Ireland, in fuch manner as followeth 5 )
King Henry the Sixth, by his Letters Patent, in the
twentieth Year of his Reign, did grant to his thrice belo-
ved Cofin Fobn Earl of Shrewsbury, in Confideration
of his approved and loyal Services, in the City and
County of Waterford, pro eo quogue eundem. confangui-
neum noftrum predifta terra nofira Hiberniz in par-
tibus illis conmtra inimicorum & Rebellinm  noftro-
yum  infujtus potentius defendat, ipfums in  Comiteir:
Waterford, una cum ftilo 8 titwlo ac nomine & ho-
nore eidem debitis ordinamus & creamus babendumt
to the faid Earl and his Heirs Males of his Bbdg’;
and further by the faid Letters Patents, did grant the
Caftles, Lordfhips; Honours, Lands; and -Manors of
Dungervan to the faid Earl and the Heirs Males of
his Body, to hold the Premiffes of the King and his,
Heirs, by Homage and Fealty, and by the Service of
being his Majelty’s Semgfthall in the Realm of Ire:
lond . Afterwards in the = Parliament called Des abfen-
zees, holden at Dublin_in Ireland, the tenth of May,
the Twenty-eighth of Heanry the Eighth, by Reafon of_‘ i
the long Abfence of GeorgeMEarl of Shrewsbury o;%
M 2 ,
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of the faid Realm; it was enafted, that the King his

‘Heirs and Affigns, fhall have and enjoy the Right of

Page [107]

his' Crown of England, all. Honours, Manors, Caftles,
Lordthips, Franchifes; Hundreds, Liberties, Couni-Pala-
tines, Jurifdi&tions, Annuities, Fees of Knights, Lands,
Tenements, §5¢. and all and fingular Poffeflions, - Heredita-
ments, and all other Profits, as well Spiritual as Tem- -
poral whatfoever, which the faid Georgs Earl of Shrewf
bury and Waterford, or any other Perfon or Perfons had -
to his Ulfe, &, King Henry the Eighth, by his Let-
ters Patent, the Twenty-ninth Year of hisi Reign, re-
citing' the faid Statute De _dLfeutees, ¥ Nos premiffa
confiderantes, & wnolentes ftarum, bonorein, €& dignitatens

- predifti Comitis diminuere, fed -amplins augere, de certa

Sftientia & mero motn, &c. did grant to the faid Earl
and his Heirs, the Abby of Ruford, with the Lands
thereto belonging in the County of Noztingham, and
the Lordfhip of Rotheranz in the County of 207k, the Ab-
bies of Chefteryield, Shirbrook, and Glofladel in the
County of Derby, with divers other Lands and Tene-
ments of great. Value, to be holden in Capire: And the

Queftions were ; , . ‘
1. Whether by the long Ablence of the FEarl of

Shirewwsbury out of Ireland, by Reafon whereof the
King and his Subjefls wanted their Defence and Affi-
ftance there, the Title of the Honour be loit or forfeited,
the {aid Earl being a Peer of both Realms, and refiding here

" in Englend.

2. Whether by the faid A& De’ Abfenrees, Ap. 28. H. 8.

 the Tide of the Dignity of the Earl of Warerford, be:

taken from the faid Earl, as well as the Manors, Lands,
V'enements, ard other Hereditaments in the faid A fpe-
cified : I e

And afterwards by others Letters Patent of the Lords
of the Council, dated the Twenty-feventh of Seprember
1612, the two Chief Juftices and the Chief Baron were
required to confider of the Cafe which was inclofed with-
fi‘B their Letters, and were to certify their Opinions of the
Lame. !

Which Cafe was argued by Council learned in the Law,
in behalf of the faid Earl, before the faid Chief Juflices
and Chief Barons, upon which they having taken great
Confideration and Advifement, after they had read the

‘Preamble, and all the faid A& of the 28 K. 8. it was una-

nimoufly refolved by them all, as followeth s

- Asto the firft it was refolved, that forafmuch as it does

not appear what Defence was requifite, and that the
: ‘ ' Con-
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Confideration Executory was not fournd by Office to be
broken as to that Point, the faid Earl of &hrewsbury
notwithftanding does remain Earl of Waterford. S
As to thg Second, it was refolved, that the faid A& of
the Twenty-cighth of H. 8. De Abfentees, doth not only
take away the Poffeflions whicl were given to him at the
‘Time of his Creation, but alfo the Dignity it felf, for altho’
one may have a Dignity without any Pofleffions ad fift-
- mendum nomen & onus, yet it is very inconvenient that aDig-
" nity fhould be cloathed with Poverty : And in Cafes of
Writs, and fuch other legal Proceedings, he is accounted
in Law a INobleman, and {o ought 10 be called, in re-
fpet of his Dignity 5 but yet if he want Pofieflions to
maintain his Eftate, he cannot prefs the King in Juitice
to grant him a Writ to call him to the Parliament 5 and fo
was it refolved in the Cafe of the Lord 0gle, in the Lord Ogic’s
Reign of Fdward the Sixth, as the Baron of Burleigh, Cale.
Lord Treafurer of Eugland, at the Parliament A7 35
ZEliz. did report : And therefore the A& of the 28 H, 8.
(as all other A&ts oyght to be) fhall be expounded-to rake
away all Inconvenience, and therefore by the general Words
of the A&; wiz. Of Honours and Hereditawnens, the Dig- Honovr taken
mity it felf, with the Londs given for Maintenance of 1t, 550 1 Po-
are given to the King, and the Dignity is extintl m the - ¥
Crown : And the Caule of Degradation of George Newill
Duke of Bedford, is worthy the Obfervation, which was
done by Force of an A& of Parliament, 16 Fune 17 Ld. 4.
" which A& reciting the Making of the fuid George Duke,
doth exprefs the Caufe of his Degradation in thefc Words =
And forfomuch as it is ofenly known, that the faid George
bath not, or by Faberitance may have any livelybcod to fup-.
gort the faid Nawme, Fftate, and Dignityy or any Nawe of
Eftate 5 and often times it is {o {cen, that when any Lord
is called to high Eftate, and hath not convenicnt Liveli-
hood to fupport the fame Digpity, it induccth grear Pover-
ty and Indigence, and caufeth * oftentimes great Extortion, Pgge [107]
Imbracery and Maintenance to be had, to the great Trou-
ble of ali fuch Countries where fuch Eftate {hall hap-
pen to be : Wherefore the King by Advice of his Lords
Spiritual and Temporal, and by the Commons in this
prefent Parliament sffembled, and by the Aurhority of the,
fame, ordaineth, eftablifheth and ~enaleth, thar from
henceforth the fame Creation and making of the fuid Duke,
and all the Names of Dignity given to the faid George, or
to Fobn Nevill, his Father, be from henceforth void and
of none Effe@, &¢. In which A&, thefe Things are to be
obferved.

M ” I TZ’(I’
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Earl of Shrewsbury’s Cafe. Part XII,
1. Thyt althd the Duke bad not any Poffaffions to fup-
pore bis Dignivy, yer bis Dignity cannot be taken from hine

 Ant.70,81,96. without an ACE of Parliament.

Poft. 12, .

2. The Tnconveniences do appear, where g grear State
and Dignity is;-and no livelibhood to maintain it.
3. It is good veafon to take away fuch Dignity by ALt of

Parliament, and therefore the fmd AT of the 28 H. 8. fball

“be expounded according tothe general Words of the Wrir,
10 take away fuch Inconvenience : And although the fuid
ZEuarl of Shrewsbury e not only of grear Honour and Vir-
sue, but alfo of grear ?gfﬁms iz England, yet it awas not
he Intention of the At to continue bimt Earl in Ireland,
avhen as bis PofJeffions inlreland were taken away from bim,
but that the King at bis Pleafure might confer as awell the
Dignity as the Poffeffions to any other, for the Defence of
the fuid Realin.  And the fwid Letters Pateist de Anno
29 H. 8. bave no Words to veftore the Dignity, whick the
At of Parliament hath taken away; but it was not the.
Intens of the King Diminuere ftatum, honorem, & dignita-
tem ipfius Comitls, buz augere his Poffeffions for Mainte-
uance of bis Dignity, for fo meuch appéars by this Word
Augere 5 for be doth by the faid Letters Patents, with ex-
ceeding grear Bounty, increafe the Revenues of the fuid
Earl in England, which the King did think was an- In-
ereafe of large Poffeffions in England, inflead of ail that

- awhich was taken” away from bim by the AGF of the 28

H, 8.

- And whereas it was objefted, That the general Words
Honovirs and Heveditamenss are explained and qualified by
the faid Words Relative fubfequent, Which the faid George,
or ary to bis ufe hath, and therefore it fhall not be intend-
ed of any Honour or Hereditament, but of fuch whereof o-
thers are feifed to his Ufe, and no Min can be feifed of the.
Digrity, and therefore that the faid A& doth not extend to
it: but that it is to be underftood Reddendo finguln fingulis,
and thele Words which the fuid George Earl bath, are {uf-
ficient to pafs the Dignity, and with this agrees the Opini- .

~‘on of all the Judges of Eizglondin Nevil's Cale upon the like

Words in the Statute of the 28 H, 8. in the 7th Part of my
Reports, fol. 33 & 34, -

* Hill.



‘PART XII.

*Hlll. 2 JaC, . ‘ i”é!g& {109]
- Furifdittion of the Court of Common Pless. “

J XN the laft Term, by Commandment of the King, the Prohibicicns.
Juftices of the King’s Bench, and the Barons of the Ex. 3 to:&.&c,

chequer, were affembled befere the Lord Chancellor EJ- :Imt‘fn;o.

mer at York-houfe, to deliver their Opinions, whether Vid. Far.8. 31,

there was any ‘Authority in our Books; that the Juftices of [ g iﬁé 113,

the Common Bench may upon Information to the Court 37,145 '

(which commonly " is called Suggeftion) grant Prohibiri-

ons, or whether of Neceffity every Plea ought to be pend-

ing in the Court for fuch Caufe, and the King would

know their Opinions in this Cafe : And the Judges took

time to deliver their Opinions until this Term. And then

Fleming Chief Juftice, Tanficld Chief Baron, Snigg, /-

tham, Crook, Bromley and, Doderidge, (Yelverton and Il

liams Juftices being dead fince the laft Term) did deliver -

their Opinions to the faid Lord Chancellor. That the Pre-

cedents of each Court are fufficient Warrants for their Pro-

ceedings in the fame Court 5 and therefore as well in the

King’s Bench and in the Exchequer, as in the Common

Bench, the Judicial Precedents in them are good Warrants

of their Proceedings, and therefore for a long Time, and in

many Succeflions of Reverend Judges, Prohibitions upon

Information, without any other Plea pending have been

granted, Iffues tried, Verdits and Judgments given upon

Demurrer ; all which, being in Force, they were unani-

moufly agreed to give no (3pinidn -againft the Jurifdittion

of the Court of the Common Bench in this Cafe, and none

of the Judges of the Common Bench were called, or prefent

atany Conference concerning this Marter, and-yet Laguetts

confractus eff, & nos liberati fumus. Fr magna eft veri- v

tas €5 pravalet: See my particular Treatife of the Jurifdi- ;To, 99, 100,

Eion of the Common Bench in this Point, by which the :

Jurifdiction of that Court evidently appears. ‘

| M 4 - Hill,
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Hé//. 10 Jac.

Parliament i Ireland,

T HE TLords of the Cquncil did write to the two
freland. = Chief Juftices and Chief Barons in thefe Words,
v rg;m'&(i?f“" After ouir bearty Commendarions to your Lordpips : Where-
Z‘ax’i’xé;. ‘ as bis Majefty for divers aweighty Confiderations hatk refol-
4loft.ss3  wed 10 bold @ Parlizmens within the Realn of Ireland :
o And that 1y auw A made in the temth Vear of H. 7,
called Poynings A¢t;, It is provided, Thar all Juch Bills

as fball be cffered to the Parlimment tbere, fhall be firft tran-

Seribed bitler under the Grear Seal of thar Kingdoin, and

Faving received Allowance and_ Approbation bere, fball be

- Fus under the Grear Seal of this Kingdom, and Jo returned

tlither 10 be preferred to the Parliament,forafinuch as there
. are accorgingly transferved hitker from thence * diversBills;
Page [ IO] as well publick as Private, fome of which Bills were Jorft a-
: greed on bere, fome cthersapere framed and conceivesd there,
angoeming now bither zay happily receive Amendment ang

Alteration'’s Ve bave thought meet Jor Aveidance of a-

uv Rueftion, or Diconvenicuce that spay arife of the

Dlasener and Form of Proceedings in amending or altor-

1728 of thofe Bills, hereby to Pray and veguire you, calling

ze you kis Majefty's Arorney and Solicitor, to look inte

Poyning’s A&, zud to confidey of fuck Courfe as fbail be

Jit to Le Feld cencerning the fume, &5, Day’ ultimo Ju-

nit 1612, Upen which in this Term the faid Chief

- Juttices, Chicf  Biron, _Attorney, and Solicitor General

were affembled  two  feveral Days ar Serjeants Iing

and they had not'only confidered of the 10 A. 7. ¢. 4. called

- Poyning’s AT but alfo of an A& made in the Realin
of ITreland, 3 &5 4 Phil. & Mar, cap. . intituled, A
A declaring how Poyning's 4 Sball be expoiinded and

tekeiz : For by the faid A% of the 10 H. 9. it is pio:

vided, That o Parliament be hereafter holden in the
juid Land of frelend, but at fuch Seafons as the
King's Licutenant and Council there firft do certify the
Kihg under the Great Seat of that Land, the Caufes and
Lonfydetations, and ali fuch Alls as to them feemeth fhould

paky
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pals in the faid Parliament: And fuch Caufes, Confideras .

tions, and A&s affirmed by the King and his Council, to
be good and expedient for the Land, and his Li-

cence thereupon, as well in Affirmation of the faid

Caufes and A&s, as to fummon the faid Parliament

under the Great Seal of England had and obtained: That

done;. a Parliament to be had and holden after the Form
and Effeét before reheatfed : And if any Parliament be hol-
_den in that Land hereafter, contrary to the Form and
Provifion aforefaid, itbe deemed void and of none Effe@ in
the Law. Upon which A&, divers Doubts and Ambigui-
ties were conceived, fome whercof were of greater Difficul-
ty than others : And firlt, A Doubt was conceived, whe-
ther the faid A& of the 10 H. 9. does extend to the Suc-
ceffors of H. 7, for that the A& fpeaks only of the King
generally, and not of his Succeflors. 2. If the Queen
- Mary were within the Word King 5 and althougl thefe
were not Matters of great Ambiguity, for that this Word

King, which imports his politick Capacity, which never

dies, and. being fpoke indefinitely, does extend in Law to
all his Succeflors, yet is this {o expounded by the faid A&
of 3 & 4 Phil. €9 Ma. viz. That the faid A& of the 10
H. 5. fhall extend to the King’s and Queen’s Majefty, her
Heirs and Succeffors.  Secondly, Where the A& of Pyyn-
ing's fays, The King's' Licurenant and Counfel there, a
Scruple did arife 5 that if the King appoint one by the
Name of his Deputy, or L. Juftice, or that if he conflitute
two Lords Juftices, Chief Governor or Governcrs, and the
Council, &¢. and therefore it isexplained in the Aé of the-

The Word
King extends
to his Succef«
fors.

The Word
King extendg

to the Ward

Queen.

2 & 3 Phil. €5 Ma. that the faid A& of Poyning's extends
to all of ’em. Thirdly, The greateft and moft difficult Doubts -

was upon thefc Words of the A&t of Paymings : Aud fuch
Canfes, Confiderations, and Ats effirmed by the King and
bis Counfel to be gocd and.expédient for that Land, &e.
‘Whether the King may make any Change or Alteration of

" the Caules, Confiderations or Aéts which fhall be tranfmit-

ted hither from the Licutenant and Council of Ireland, for
that it is not affirmative, but for Correétion and Alterarion of
them 5 and therefore it was neceflary to explain, that the
© A& ofthe 585 4 Phil. & Ma. was in thefe Words.,  Eirher

Jor the paffing of the fud Aits; and in fuch Form, and Te-

“ner as they fhould be fent into'Lngland, or elfe for the Charnge -

or Alteraticn of thewt, o any Part of the fame.  4ly, An-
other Queftion was upen the Words of the firlt Aéh, wiz.
T'hat done; a Parliament to be had and holden, . 1f at the
" fameParlisment other Adts, which have been affirm’d oralter-
ed here; maybe epséted by the Authotity of the Par;u?:cgt
L | o ’ there,

ki
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* there, the which is explained by the faid 1aft A in thefe
Words, wiz. For paffing and agreeing wpon fuch Affs
and no others, us [ball be fo rerurned under ihe great
Seal of England. Fifthly, Great Doubt did arife on thefe
Words, That doune o Parliament to be holden, whether
the Lieutenant and Council of Freland, after the Parlia-
ment begun, and pendente Parliamento, may upon De-
bate and Conference had there, tranfmit any other Con-
fiderations, Caufes, Tenors;” Provifions, and Ordinances, as
fhall feem to them to be good, to be enafted at the

“faid Parliament within the Realm of Ireiznd, the which is

explained by the faid 3 & 4 Ph. & Mar. by exprels
Words, that they may, - ‘ ‘ -

- Note, Readery the Order of Proceedings and Summons
of Parliamens in Ireland; Firf}, the Lieutenant and
Council do certify under the grear Seal of Ireland the
Caufes and Confiderations of all fuch Alts, as feern good
2o thew to be paffed in Parliamen:, Jo that eriginally it
s t0 begin there. 2. They are to be affirined, altered, oy
changed, and revurned under the great Seal. 3. Licence
-gnder the grear Seal to fummon and hold a Parliament.
4. T0 be done pendente Parliamento, a5 iz appears it onghs
20 be. . » : N

i And it was unanimoufly refolved, that the Caufes, Con-
fiderations and A&s tranfmitted hither under the great
‘Seal of Ireland, ought to be kept and preferved here in .
.the Chancery of England, and iball not be remanded.
.2. If they be affirmed, they ought to be tranfcribed un-
der the great Seal and returned into freland, and all
that which paffes the great Seal, ought to be inrolled
here in the Chancery. 3. If the Aéts tranfmitted hither
‘be in any Part altered or changed here, the A& fo
:altered and changed, ought forthwith to be returned un- .
der the great Seal of Euglonds but the Tranfcript under

- .the great Seal of Freland, which remains in the Chancery

here, fhall not be amended, but the Amendment fhali
“be under the great Seal of Eugland as aforefaid, returned
.into Freland, without any Signification or Certification of -
‘their Allowance by thole in Jrelsnd; for ~as the Als
move originally from Ireland, {o the Amendments or Al-

-terations move here in Ewgland ; all the Bills which are
tranfmitted here from Irefgnd, “are with the Petition of
“the .Deputy and Council of the King altogether under

~.the great Seal of Freland, and fo all the Acls-which are

-affirmed or altered, are returned together under the Great
- 8eal of Englend. See 10 H. 6. 8. which begins, AMich. 18

“H. 6. Rot. 46. coranz Rege, how the Parliament in Jreland
) . WAas,
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was holden there before Poynings AF. And fee another
A& made at the Parliament in freland in the fame Year
of 10 H. v.c¢. 22. it is enalted, thatall Statutes late made
within this Realm of Englend concerning or belonging
to the common and publick Weal of the fame, from
henceforth to be deemed good and effetive inthe Law,
and over that be accepted, ufed and executed within this
Land of Ireland in 2ll Points, at all Times requifite, ac-
cording to the Tenor and Effe€t of the fame: And o-
ver that by the Authority aforefaid, that they and every.
of them be authorifed, proved, and confirmed within the
faid Realm of Treland ; and if any Statute or Statutes have
been made within this faid Land theretofore to the con-
trary, that they and every of them by the Authority a-

forefaid, be adnulled and revoked, void and of none Effe®

in the Law. And obferve that this Word (/sze) in this

A&, hath the fame Senfe (a5 Jefore) fo that this A& ex-

tends to all A&s of Parliament made in Eugland before
the A& of ro H. 7. And that is the Realon, that all A&s
of Parliament made in England before this A& concerning
Treland, but only gencral A&ts made fince the faid A& of
10 H. 5. do mnot bind them, becaufe that (as it hath been
faid) they have a Parliament for the Realm of Ireland,
and thofe of Ireland do mnot come to our. Parliament.
Vide R. 3. 12. Hibernig babet Parliamenta, & faciunt le-
ges, & noftra flaruta non ligant eos, quia won wmittunt
Milites ad Parliamentum, [ed perfone eorum funt Subjecii
Regis, ficur Inbabitantes Caling, Goftognie & Guicne.
éu; Queftion is made of this in-fome of our Books. Zide
20 H.6. 8. 32 H.6. 25. 1t H.7.3. 8H. 7.10. 8 Rich, 2.
procefs 204. 10 Ed. 5. 41, 13 Ed. 2. titulo baftard. 11-H.
4. 9. 7 E.4.27. Plowd. Comem. 368. 13 El Dyer 35. 2 E
liz. Dyer 366. Calvin’s Cafe in the feventh Part of my
Reports 226. 14 Ed.3. 184. A Prebend in England is
made Bifhop of Dublin in Ireland, his Prebendary is
void. , . :
" See the Statute of Ireland, upon what Books and Adts
of Parliament: This Queftion is now by common Expe-
rience and Opinion without any Scruple refolved, that the,
A&s of Parliament made in Fwglend fince the A& . of
the 10 H. 7. do not bind them in freland : but all Als
“yiade in England before the 1o H.'y. by the faid A&
'made ‘in Ireland An. 10 H. 9. cap. 22, do bind 'them in
Jreland, S - ,

‘Tlde

Poge [112)

Note,

Note.

Where a Sta-.
tute inEngland
is of Force in
Ireland.
4Int, 3

356, .

50,351,
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Parr XIL

The King's Prerogative in Dignities. Quare.
'NOTE, that Camden King at Arms told me, that fome
held, that if a Baron dies, having Iffue divers Daugh-
ters, the King may confer the Dignity on him who mar-
‘ries any of them, ashath been done in divers Cafes, wiz,
In the Cafe of the Lord Cromswell, who had Iffue divers
Daughters, and the King did confer the Digpity upon
Burchier who married the youngelt Daughter, and  he
was called Lord Cromeavell - And fo in other Cafes:  And
he faid, that the Earl of Glocefter, who had married’ the
Daughter of King Henry the Third, and the Countefs af-
ter married Mounr Hermer, who was her Hysband’s Se-
cretary, for which the King imprifoned him ; and after be-
ing reftored to the King's Favour, during the Minority of
the Son of .the faid Earl of Glocefler, and until the Infant -

“came of full Age, and when the Infant was of full Age he

- See Gibfon’s
Codex 5318320

was called to the Parliament by the Name of the Earl of
Glocefter, and the other by the Name of Monwr Hermer
‘Knight; and he faid, that it appears in the Edi@, or
Statute made in Framce, that if any be made Duke,
Marquefs, Earl or Baron of any privileged Place, as of
Guife, &o. if he die without Heir Male of his Bedy, the
Dignity is not only extinét, but the King fhall have the
Manor_or Territory whereof he took his Name and Dig-
-nity : Sed uos non babemus talem confuetudinen.

Ecclefiaftical Furifdiction.

OTE (by Zinwood) that it appears, that by the Ca-
nons Ecclefiaftick, none may exercife Ecclefiaftical
Jurifdi&tion, unlefs he be within the Orders of the Church,

‘becaufe none may pronounce Excommunication, but a fpi-

- vitual Perfon ; and there it appears, that as well the Re-

gifter as the Judge ought to be fpiritual, but now by the
Statute of the 57 H.8. cap.17. A Doltor of Law or Re-
gifter, although he be a Layman, may execute Ecclefiafti-
cal’ Jurifdiétion, .
: Note



Parr XIL Cuftom of London.

Note alfo, that by the Canons no Ecclefiatticat Judge
ought to cite any Churchwarden to the Court, but fo as
he may return home again to his Houfe the fame Day.

Alfo the Canons do limit how many Courts Ex Offcio
they may have within a Year.

X Mich. 11 Jac. Page [115]

Cuftom of London.

NOTE, that if a Man gives to one of his Children a’ -
certain Sum in his Life, ahd after dies, although this Seﬁ 2 Salk.426;

is not given as a Child’s full Portion, yet it fhall be fuffi- 2 Lev. 10,
cient for him; butif the Father by Writing or by Will does. 2 Show. 249
declare, that it is but Part of a Child’s Portion, then he

fhall have a full Child’s Part, otherwife not. But fome

made a Difference where this Sum, {o given and declared

to be but tor Part, fhall be accounted upon Account Parcel

of the entirc Eftate or not ; that is to ?ay, if the Iffue fo

in Part advanced, fhall have fo much as amounts to a

Child’s Part, and that the Wife and the Exccutor thall gain

thereby, where that this Portion fo given, fhall be of no

Benefit to the Wife or the Executors. ‘ '

As if a Man hath two Children, and gives to one of

them an hundred Pounds in Part of his Advancement, and

then dies worth 9ool. in this Cafe the Wife, the Iffue not
advanced, and the Exccutors fhall have but three equal

Parts of the yoo /. wiz. *three hundred Pounds apiece

and then this hundred Pounds fo given, fhall be in Hotch-

pot between the Children; which (as I think) cannot be 3

for then there fhall not be Equality among the Ifues, as
~the Cuftom doth require, who ought in my Opinion to
~have the Precedency of Favour, if any ke, ~

Devife.
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| Devife.

NOTE, it was holden by theJudges in the King:; Bench,

That if a Man being poffefled ofa Houfe and Term for

* Years, doth devife to pious Ufes for Years, and then does
demife this to his Wife for Life, the Remainder over,
and dies, all his Debts being paid 5 if the Widow enters
generally, and converts the Profits to her own Ufe, and
not to pious Works ; this is a Determination of her Ele-
&ion : And this is the general Cafe, and therefore it is
good that it be fpecially found.

Haynes’s Cufe.

Felo_n:aito feal NOTE, in the Lenten Affife held at Leiceffer, 11 and
dheer 108 12 Fac. the Cafe was, That one William Haynes bad
oE.«. 142 digged up the [everal Graves of three Men and one Wo-
Moor 858, . man in the Night, and had taken fheir winding Sheets
Who hath Pro. fiom their Bodies, and buried them again 3 and it was res
priety inthem. folved by .the Juftices at Serjeants Tun in Fleetftreer, that
the Property of the Sheets remain in the Owners, that is,

in him who had Property therein, when the dead Body

was wrapped therewith, for the dead Body is not capable

of it, as in 11 A. 4. If Apparel be put upon a Boy, this is

a Gift-in the Law, for the Boy hath Capacity to take it

but 2 dead Body ~being but a Lump of Earth, hath no Ca:

pacity 5 alfo itis no Gift to the Perfon, but beflowed on .

the Body, for the Reverence towards it, to exprefs the

Hope of Refurreftion. Alfo 2 Man cannot relinquifh the
Property he hath to his Goods, unlefs they he vefted in .

another; and accordingly at the faid Affifes, he was feve-

rally indifted for taking each of thefe Sheets: And the

- firfk Indi¢tment was of petty Larceny, for which he was

- wbipped : And at the fame Affifes he was alfo indicted for

the felonious Taking the three other Sheets, for which he

‘had his Clergy, and fo efcaped the Sentence of Death;
%vhlich he well deferved, for this ichumane and batbarous
- Eelony.

il
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Earl of Derby's Cafe. In Canc.

N the Chancery, between Sir Fobn Egerton Plaintiff, County Pala-
D it et of Darty, Chimberlata of Chefior anl Goutey Pale
others, Defendants, for the Truft and Intereft of a Farm.y- Chan. Ca-
called Budfbaw in the County of Chefler : It was refolved  #**
by the Lord Chancellor, the Chief Juftice of England;
the Mafter of the Rolls, Doderidge and Winch Juflices. '

1. That the Chamberlain of Cheffer, being fole Judge"
of Equity, cannot dectee any Thing wherein himfelf is
Party, for he cannot be 2 Judge in propriz caufs, but in
fuch Cafe where he is Party, the Suit fhall be heard here
in tth f'C.]r;lanccr}é_, coram ?07721'720 Refge. A ,

2. If the Defendants dwell out of the County Palatine, Cymberb.
he who. hath Caufe to complain in Equity, ma§ alfo com- Comberb oy
plain here in the Chancery, for in Refpeét that Proceedings
in Chancery do bind the Perfon only, if the Perfon be out
of the Juridiftion, the Chamberlain of Cheffer cannot re-
lieve the Party ; and therefore, Ne curiz Domini Regis
deficeret in juftitia exbibenda, the Suit {hall be here in the
Chancery ; for elfe the Subject fhall have good Right, and
yet have no Remedy, which will be inconvenient. ‘

And this does purfue the Reafon of the Common Law,

"as appears 13 Ed. 5. Tit. Furifdittion. 8 Ed. 2. Aff. 382.
5 Fd. 5. 30. 30 H.6.6.7 H. 6. 37. The Cafe of the Lord
of the Marches of Wales, although an A&ion will lie in
Wales, yet becaufe he which hath Caufe of Aétion cannot:
have Juftice there, he fhall fue here in the Kixzig’s. Bench;
for where the particular Courts cannot do. Juftice to the
Parties, they fhall fue in the King’s general Court at .
Weftminfter, 11 H. 4. 27. 8 Ed. 4. 8. in all Cafes where it
appears to the Court, that thofe who have Liberties to -
take Conufance, do fail of Right as in Matter of foreign
Pleq, &5c. the Matrer fhall be” determined in the general
Courts at [Veftminfler

5. It



Forms and Orders of Parlicment. PArT XII,
 Note, 3. It was refolved, that the King cannot grant a Commif-
Cu"‘i“f“t';“ Ex‘m fion to determine any Matter of Equity, but it ought to
B deead 23" be determined in the Court of Chancery, which hath had
by Commiffion Jurifdiction in fuch Cafe Time out of Mind, and had al-.

: " ways fuch Allowance by the Law: But fuch Commiffions
or new Courts of Equity fhall never have.fuch Allow-
ance, but have been refolved to be againft Law, as it was
agreed in Porr’s Cale. -

4. Upon Confideration had of the Certificate of the Lord
Dyer, and other Juflices in the Time of Queen Elizabetl,
concerning the JurifdiGtion of the County Palatine of Che-
fler 5 it was refolved, that for Things tranfitory, although
that in Truth they be within the County Palatine, the
Plaintiff may by Law alledge them to be done in any
Place within England, and the Defendant may not plead
to the Jurifdiction of the Court, that they were done with:
in the County Pzlatine. See Dyer 13 Eliz. fol. 202. 716
Office found by Mandate out of Chancery of Land in Ches
Jbire is void.] .

Page [115] * Forms ond Orders of Parlioment.

Ecr’fi‘;ﬁg;gtf n IN ‘the Houfe of Commons, when the Speaker is cho-
+Inft.6, 7,8, & fen, he in his Place where he firlt thall fit down, fliall dift
L able himlelf, and fhall pray that they would proceed to a
new Election ; but after he is put into the Chair, then he
- fhall pray them, that with their Pavours he may difable
him{elf ro- the King, fo that their Expeétations may not

be deceived. o ,
aInft.7, But Note, that the King the firt Day of Parliament
’ fhall it in the upper Houfe of Parlfament, and there the
King or the Lord Chancellor by his Commandment, fhall
relate and fhew the Caufes of calling the Parliament,
, " the .which are beft founded on the Words of the Writ of
See Bohun’s.  Summons of Parliament (whichis:a good Subje& te freat
]I?Cbifesm Par- on, ¢} and then jn the Conclufion of the Oration, the
1ameRt 353 Commons are commanded to chufe a grave and learned
Man to be their Speaker. Uvon which the Commons
" fhall prefently affemble themiclves in the lower Houle,
and bels to be a Member of their Parliament; and here”

apon he il difable himflf) wr fmpra,

And
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 And two or three Days after, the Commons fhall prefent 4 Iof.
their Speaker in the Upper Houle to the King, wl?gz?cfel?; ¢l 610
fhall difable himfelf apain to the King, and in moft hum. -
ble Manner fhall intreat the Kihg to command ther to
chufe a more fufficient Man: And after he is allowed by

the King, then he fhall make an Oration, and in the Cons-
clufion fhall pray the four ufual Petitions ; the which Orati-

on being anfwered by the Lord Chancellor, and his Petiti-

ens allowed, the Speaker and the Commons fhall depart to'

the Houfe of Commons, where the Speaker in the Chair
fhall requeft the Commons, that inafmuch as they have
chofen him for their Mouth, that they would affift him,

and favourably accept his Proceedings; which do proceed
out of an unfeigned and fin¢ere Heart to do thet Service,

Note, in the Lower Houfe, whena Bill is read, the Vide Rymeri
Speaker does open the Parts of the Bill, fo that each Mem- ’3,&“““‘ de
ber of the Houle may underftand the Intention of each Part ndi Bijlie s
of the Bill 5 and the like is don¢ by the Lord Chancellor in Parliamento,

the Upper Houfe; then wlhien it is read the fecond Time, pones w.
fometimes it i8 ingrofled without any Commitment, ‘but ehon,
then the Speaker makes Queftion of it in this Manner:
'The Queftion is, Whether this Bill fpall be engroffed, or
not.  As many as would have the Bill ingroffed, fhall fay, + .35,
Xea 5 and as many as wonld not, fay, No. /
But in the Upper Houfe of Parliament when fuch Que-
ftion is made about engrofling, if there be no Contradiétion,
the Lords do not deliver their Affent in faying, Conrent, or
their Diffent in {aying, Noz comtent, for husbanding the
Time : but if their be any Contradiétion, it is tried Seriz-
tim, by Content, ornot Content ; but neither in the Upper
or Lower Houfe, the Lord Chancellor or Speaker, fhall
not repeat 2 Bill or an Amendment but once. ‘
When a Bill is committed to the fecond Reading, then
if the Committees amend it in any Point, then they fhall
write down their Amendments in a Paper, and fhall dire&t
to a Line, and between what Words the Amendments fhall
be put in, or what Words fhall be interlined, and then all
fhall be ingroffed in a Bill. o ‘
And if a Bill pafs in the Commons Houfe, and the Lords
amend the Bill when it is fent to the Upper Houfe, they
do as before fhew the Line, and between what Words, and
after the Amendments are ingrofled with parricular * Refe- 6
rences, and the Bill-with the Amendments are fent again age [116]
to the Houfe of Commons where they affirm them ; the’ '
Amendments are read three Fimes, and then they infert
" them into the Body of the Bill, and fo E converfo of a Bill

which pafleth firft in.the Upper Houfe. But note, that in.
SN



New ere&ed -

Oi;ﬁc: void.
2 Inft. 540, .
3 Inft. 185.
y-Inft 31, 40,
£1. 196, 199,
.60«

Walter Chute’s Cafe. f Part 5{11.‘

_onte of thefe Cafes the intire Bill fhall not be read again fn

the Houfe wherein théy firft pals, but the A'mehdqzénts 9n-

1y, for no Bill fhall be read above three Times. ‘
" " 'No Lord ought to fpeak to the Bill two Times in one

.Day. Alfo no Knigh(t, "Citizen or Burgefs ought to {peak
above once to one Bill in one Day, unlefs fometimes by way
‘of Explication. o . o

" No private Bill ought to be read beforethe publick Bills,

- unlefs the one Houfe or the other do require it,’

Note, in the Houfe of Commons, thofe that are for the

new Bill, (if there be a Queftion of Voices) thall go out of

‘the Houfe, and thofe who are againft the Bill, and for the
Common Law orany former Law, fhall fit in the Houfe ;
for they are in Pofleffion of the old Law : And in the Up-
per Houfe two Lotds are, appointed, one of the one Parr,

_the other of the other, to humber the Voices,

In both Houfes, he which firft flands up to fpeak, he
fhall firft fpeak, without any Difference of Perfons. :
When a Bill is ingroffed at the third Reading, it may be

~ amended in the fame Houfe in any Matter of Subftance, 4

fortiori, the Error of the Clerk in the Ingrofling may be

.amended, &,

Pafch. 12 Jac.

Walter Chuteir Cafe.

‘ W Tter Chute, Sewer to the Kfng, did exhibit a Pe-

PV tition to the King, that for the ‘Safety of the
Realm, and the Security of Strangers within the
Realm, that the King would vouchfafe to ere@® a new
Office of Regiftring of all Strangers within the Realm,

_ except Merchant-Strangers, to be kept at London; and

to grant the faid Office to the Petitioner, with a rea-
fonable Fee, or without a Fee; and that all Strangers, ex-
cept Merchant-Strangets, might depart the Realm within a
certain convenient Time, if they do not repair to the faid

Regiftér, and take a Billet under the- Regifter's Hand:
‘Which Petition the Lord§ of the Council did refer to

me,
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me, by their honourable Letters of the 13th of November
1613. that I calling to-me Counfel learned in the Law,
" fhould confider what ‘the Law is in that behalf, and how
it may ftand with Conveniency and Policy of. State, to put.
‘the fame in Exechtion, and by whom it ought to be per-
- formed: Andupon Conference had with the Juftices of the
Common Pleas, and the other Juftices.and Barons of Ser-
jeants Tnn in Fleetflreet 5 it was refolved, that the Ereéti-
on of fuch new Offices, for the Benefit of a private Man
was againft all Law, of what Nature foever : And there~
fore where one Captain Lee did make Suit to the King to
have a new Office to make Inventory of Goods of thofe
who died Teftate or Inteftate 5 it was refolved by the Lord
Chancellor and my felf, that fuch Grant fhall be utterly
void, although no certain Perfon hath it, and that this was
againft Common Law, and the Statute of 21 H. 8. In like
manner another fued * to have the Regiftring of Birth-
‘Days, and the Time of the Death of each Petfon within
the Realm ; and that it might be.on Record and authen-
tical : So Mich. 19 Fac. Tomakea new Office in the Up-
per Bench, for the only Making of all Zatizars at the Suit
of the Lord Daunbigny, and after him of the Lord Fobn

Page [117]

. Hungerford, and others, was refolved to be void. So Liz-

tleton’s Suit, to name an Officer to be a general Regitter,
or rather Tabler or Indexer of all Judgments, for Debts,

and Damages, Recogizances, Bills, Obligations to the -

King, Deeds inrolled, Fines upon Offenders in the Star-
Chamber, and other Courts whatloever : And this was pre-
tended to be for the Benefit of the Purchafer, and the ready
finding of Records; and to fuch Purpofe was made the
Statute of the 27 Fliz. for ivrolling of Statutess but the
Suit was reje@ed by the two Chief Juftices. and others : For
every Court fhall chufe Officers either by Law or Prefcrip-
‘tion : The Law or Cuftom may not be changed without'a
Parliament; and fo it was refolved Hill. 12 Fac. Regis ; and
divers other fuch Inventions were refolved to be againit Law.
and Record. - -

As to the fecond, ip the Cafe of Sir Walter Chute, con-
cerning the Conveniency ot Inconveniency of ir, It was Te-
folved, that it was inconvenient for divers Caufes. 1. For
a private-Man to have private Ends. 2. The Numbring
of Strangers by a private Man would infer a Terror; and the
King and Princes of other Countrics will take Offence
at it, and will do the -like to the King's Subjefts.
2. It is to be confidered, what Breach it will be to former
Treaties. ‘ ' o -
A«

-Nz!"
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+Asto the third, in the Cafe of Sir Waiter Chute, that

may be l.perf'orrned without any Inconvenience; and fo it

was devifed by the Lord Burleigh, and other Lords of the
Council, Anno 39 Eliz. viz. To write Letters to the Ma-
jors, Bailiffs, or other Head Officers of every City, Borough

‘or Town where any Strangers are refident, to certify how

many Strangers, and of what Quality are in their Cities,
&c. the which they are to know in refpeft of their Inhabi-
tants and Contributions to the Poor, and other Charges;
and this may be done without any Writing.

- Which Suit being made to the Lords, was well approved
by them, and the Suit ufterly difallowed the 3 December,
An. 3 H. 8. Commiffion grdnted to divers, to certify the
Number of Strangers, Artificers, with the Number of
their Servants within ZLoxzdon, and the Suburbs thereof,
&c. according to the Statutes. See Candify's Cafe, 29 El.
for making of all Writs of Superfedeas in the King’s

Bench.
13 Eliz. A grant of an Office of T/omas Kuivet, to exa-

- mine all his Majefty’s Auditors and Clerks of the Pige con-

cerning their Offices for Years: It was refolved by the

_ Court to be againft Law ; for it belongs to the Barons who
. are Judges 5 and it is alfo an Innovation in a Court of Ju-

fame by Patent toone particular Man,

ftice. 25 Eliz. A Grant of an Office to Tho. Leichfield to
examine all Deceits, falfe Allowances of the Qyeen’s Offi-
cers for eight Years, refolved to be void.

__The Muking of Subpena’s in Chancery, anciently belong-
ed to the fix Clerks: The late Queen’s Majefty granted the

The Keeping and Filing of Affidavits in Chancery, anci-
ently belonged to the Regifter. The King’s Majefty, that
now is, granted the fame to one particular Man. -

The Erelting and putting down of Inns hath been

“anciently in_the Power of the Juftice of Péace. His

PageTr18]

%{[&ajeﬂy hath given'that Power by Patent to a particylar

an. : : T
* The Taking of the Depofitions, and all other

Proceedings before and by the Commiffion, which
hath ufed to be taken and kept by the Commiffion-
ers themfelves, or fome Clerk of their Appointment ;
his Majefty hath granted the fame by Patent to one
patticular Man. . - ) T

_ The King by his Letters Patent granted to Sizon Dar-
lingron the Office of Alveger, and Iimited what Fees he

- thould take.

The



Parr XII.  Sir Stéphen Proéer’s Cafe.

The fole drawing, writing and ingroffing of all Licesices

and Pardons was granted to Edward Bacon, Gent. with the .
Fee that had formerly been taken, and & Reftraint for all
others, &c. a ’ ‘ S
The Offices of Subpenas was granted to Thomas. George
. and others during Life, with the Fee of 2s. and a Re-
firaint that no others prefume to make thofe Writs.

The Office of making and regiftring all manner of Affu-
rances and Policies, &c. was by Letters Patent granted to
Richard Gandler, Gent. with fuch Fees as the Lord Mayor
and others fhould rate, with Power to rate Fees, and a
Reftraint of all others, &§¢. which was during Pleafure, and -
afterwards to him and others during Lives. , ‘

The Office of Writing Tallies and Counter-Tallies grant-
ed to Sit Vincent Skinner. :

The Office of ingroffing Patents to the Great Seal, and Quare.
an Increafe of Fees granted Jate to Siv Richard Young, and :
Mzr. Pye. ‘ B

- Sir Stephen Protter'’s Café

I N an Information preferred in the Star-Chamber by the Judges divided
Attorney General, againft Stephen Prolier, Berkenhead in.t_ﬁc Star- -
and others, for Scandal and Confpiracy of the Earl of Chimber.
Northampton, and the Lord Wooron. At the Hearing of

this Cafe, were prefent eight Lords, Scil, the Chief Ba-

“ron, the two Chief Juftices, two Bifhops, one Baron, the
Chancellor of the Exchequer, and the Lord Chancellor s

" And the three Chief Juftices, and the Temporal Barons
‘condemned Sir Stepben Profter, and fined and imprifoned

him : But the Lord Chancellor, the two Bifhops, and the
Chancellor of the Exehequer acquitted him. And the
Queftion was, if Sir Stephen Profter fhall be condemned

or gcquitted 5 and it feemed to fome of the Cletks Primia -

facie, that the better fhall be taken. for the King, and -

that he fhall be condemned. But others were of the con-

trary Opinion 5 and hereupon the Matter was referred to

‘the twa Chief Juftices, calling to their Adffiftance tho

King’s learned Council : And firft they refolved, that.this -
Queftion muft be determined by the Précedents of the

Court of Star-chamber’; for that Court is againft the Rule

and Order of all other Courts, for in the King's Bench,
o : N3 .. the



. Sir Steplien Profter’s Cafe. Part XIL.

- the Common Pleas, or the  Exchequer, or in the Exche-

- Page [119]

See-Speed’s
Chroti. 529,
?{06 ) 742.

awley’s Hift,

524, 525,
Polyd. Virgil,

3c2w303, 527,

376, 1706, &c.

Petition’ of
Righr,Cotton,
Tit. Loans,

Whitlecky

M S.Tir:Bene-

yolence.
13 Co, 29.

quer-chamber, where all the Juftices are affembled, if the
Juftices are cqually divided, no - Judgment can be given.
And fo it is in'the Court of Parliament ; and therefore this
Courfe ought to:be warranted by the:Cuffom of the Court :
And as: tothat, two Precedents only were produced, for the
Maintenance of the faid Cuftom, wis. One in the Hillary-
Term, 39 El between Gibfor Plaintiff, and Griffth and
others Defendants; where the Complaint was for a Riot,
and at the Hearing of the Cafe; there were eight prefent;
four gave their Judgments that the Defendants were Guil-
ty-; butthe other four, whereof the Liord Chancellor was
one, pronounced * the Defendants Not guilty, and no Sen-
tence of Condemnation was ever. entred, becaufe'the Lord
Chancellor was one of the four who acquitted them. The

" other was Hill, 45 Eliz, In an Information by the: At-

torney General againft Katharine and others, for For- -
ing of 3 Will, and a Mifdemeanor for procuring - a
%raudulent Deed to defeat the Queen of her Efcheat:
And eight were in Prefence at the Hearing of the
Cuaufe, whereof four found the Defendants Guilty of For-
gery; and did infli¢t the Punithment according to the
Statute of the 5 Elzz, but the others, whereof the Lord
Chancellor was' one, gave Sentence; that the Defendants
were guilty of the Mifdemeanor, and not of the Forgery,
and impofed a Fine of seol only : Which Degree was en-
tred according to the Lord Chancellor's Voice, although
the Sentence on the other Side was more beneficial for the
King; and no cther Precedent could be found in this Cafe;
the which I have reported this Term. o ;

Exatlion of Bewevolence,

N_Q‘t‘eu;'he Exaction under the good Name of Benevo-
=V lence, beganin this Manner, ~~ -
When King Edward the Fourth, had a Sulbfidy granted
o him’ in the 12 Ed. 4. By Pariiamen:, becanfe he could
bave 70" more by Parliament, and withous 4 Porliament
beconld ot have any Sulfidy 20 be “levied of "the Lands

and Goods of the Subjeét, be-suvented this Shift or Devife, in

whichthree Things are 1o beobferved, -

1. The



Part XIL.  Exatfion of Benevolence.
1. The Canfe. .
2. The Tnvention, ' _
3, The Succefs. '
1. The Duke of Burgundy, who had married Margaret,
the Sifter of Edw. 4. folicited King Edward 20 join in War. .
with him againft the French King, ro which the King Hollinthead
eafily confented, becaufe he foughs Revenge againft the L1 Ed-4 6o
French King for Aiding the Earl of Warwick, Queer Mar- tow. 7ol
garet, and Prince Edward, and their Party; and there~
Jore, to make War againft the French King, was the Caufe.
2. The Invention was, The King called before him at
Jeveral T'imes 4 great Number of the Wealthieft of bis Sub-
jelts, to declare to them bis Neceffity, and bis Purpofe to
levy War for the Honour and Safety of the Kingdom, and. .
demanded of each of them a certain Sum of Money, and the
King treated with them, with fich great Grace and Cle-
mency, and with fuch gentle Prayer to affift him in bis
Necefliry, for thé Honour of the Realm, thar they very free-
ly yielded to bis Requeft, for the Honour and Safery of the
Realm : Amongft the reft, there was a Widow of a very
good Eftate, of whom the King meerly asked what fbe would
willingly give bim for the Maintenance of bis Warss By my
faith, quoh fbe, for your lovely Countenance fake, you fball
bave 20 Pound, which was more. than the King expelteds
the King thanked ber, and vouchfifed to kifs ber,upon which
Jbe prefently fwore, be fhould have twenty Pound more.
3. The Succefs and Event was, That whereas the King
called this a Benevolence to pleafe the People, yet many
of the People did much grudge at it, and called it a Male-'
volence. ', ’ ' % T
" Primo Ed. 5. in the Oration of the Duke of Rucking-
bame in Guild-Hall in London, he inveighed, amongft other
Things, againft this Taxation under the Name of Bene-
volence. 1 Rich, 3. cap. 2. the Subjeéls of the Realm fhall
not be charged with fuch Charge or Impofition called Be~
nevolence, which tendeth to the Subverfion of the Law,
and Deftruétion of Commonalty, as appears in the Pream-
ble (where any fuch Charge). And that fuch Exaétion be-
fore taken, under the Name of Benevolence, fhall not be )
drawn into Example * to make fuch or the like .Charge, Page [1:0}
but fhall be damned and adnulled for ever: But it appears
by the Preamble, that this Benevolence was aéainﬂ the
Will and Liberty of the Subjelt, but a free-will Offering is
pot refirained. : ' ,
- Auno'6 H. 5. The King declared in Parliament, that he
had juft Caufe of War again{t the French King, which for

the Caufes there fhewn was approved; and for that he de-
_ N g fired



Exatlion of Bemevalence,  Part XTI,

fired a Benevolence towards the Maintenance of it; and
every one promifed his helping Hand, the which the King
greatly commended; and to the Intent that the poorer
Sort might be fpared, he demanded it by Way of a Bene-
wvolence, according to the Example of Edw. 4. and publifth- |
ed, that he would by their open Hands meafure their be-
nevolent Hearts; and he who gives but 2 little, according
to his Gift. ; : i :

By this Means he colleéted great Sums of Money, with
fome Grudge for the Extremity fhewn by the Commiffio- -
ners, 11 H. 7. cap. 2o..An A& was made for Levying of .
that Benevolence, according to their Affent, but only of fuch
as aflfented. . R ' B
" Anmo 20 H. 3. A Commiffion to levy what was granted
)‘ by 11 H 1. o
Stow. 830. "Note, That 15 H. 8. a Commiffion under the Great Seal,

" called a Commiffion of Anticipation, to colleét the Subfidy
- before the Day. ‘ ' ‘
" Anno 16 H.8. For War with France, 4 Benevolence le-
: viedntgy Commiffion with great Curfes and Imprecations
againft the Council, and with Succefs, for it was to levy a
: %xth Part of the Value in Money or Plate againt the good . -
Will of the Subjeét. a o o
Anno 26 H. 8. Another Benevolence levied by Commif- .
fion for Maintenance of War againft France, with ill Suc-
cefsy for it was exafted of the Subje&t againft his good
Q;ill. " But if the Subjefs of their free Will, without any .
Compulfion, will iive to the King for publick Ufes any.
Sums of Money, this is not prohibited by any Statute.
And the Statute 11 H. 7. cap. 18. proves this, where the
Parliament*¢ompels them who have freely granted any
Thing to th& King for publick Ufe, to pay it
Gamdep’s " Feb. Anno go Eliz. It.was refolved %y all the Juftices
Anpals, 2 Byrt and Barons, that a free Grant to the Queen without Coer-
Lol cion is lawful, and accordingly they granted it to the Queen,
RQui0d nora bene, gquia, €. T ‘ B

-

Note alfo, A Benevolence was taken va Jac. 1. and another
19 Jac. 1. aud borh of thein afier Diffotutions of the
Parliamept. See. for this Whitlock’s MS. 77z. Bene-
volence. = ST '



Part XII,

Pafch. 12 Jacobi Regir.
Ireland, Free Borough. o

T,H E Cafe of Dungannon in Ireland; The Cafe of the
new Corporation of Dungannon in Ireland, was in Ef-

fe&, Scil. That the King conftituted the Town of Diun-
gannon to be a free Borough, E: ulterius volumus, declara-
mus, & flaruimys, quod inhabitantes ville predite fint
LU COYPUS COTPoratum per nomen Prepofiti. 12, Burgen-
Sium & Communitatis Dungannon, & %er idem nomen
Placitare épaj]z’m‘ : Etquod ipfl preditti Prepofiti ¢ Bur-
genfes & Succe(fores fui babeant potcfiatem eligendi dugs
Burgenfes, &c. ad Parliamentum, e, And the . Doubt
was, whether this Grant of Ele&ion of Burgeffes of Parlfa-
ment was good, for becaufe it was granted but to Parce] of
the Body, fil. To the Provoft and Burgefles, and not to.
the Provoft, Burgeffes and Commonalty. | And the Chief
“Baron thought, that forafmuch as this was not but a No-
mination or Eleétion, it was fufficient to make the Provoft
and Burgefles only to have it: And he took a Diverfity be-
twixt Nomination and other Inheritance: But this was de-

nied * by all the Juftices and Barons; for this Power to e- ‘Pége’[xzu

le&t Burgefles, is an Inheritance of which the Provaft and

.Burgefles are not capable, for that it ought t0 be vefled in

the entire Corporation, (27l Provoft, Burgefles gpnd Com-

monalty: And it feemed to Hubbard, Chief Jufbice of the

Common Pleas, that the King may grant to the Inhabi-
tants of Iflington to be a free Borough; and thag the Bur-

.gefles of the fame Town may ele& two Burgefles to Parlia-

ment: And that it fhall be good, although that the Bur-

gefles be not incorporated ; for there are many Burgefles

who eleét Burgefles to the Parliament, which ‘are not in-’
corporate : But it was refolved by all, that fuch a Grant

made by the King fhould be woid; for the Inhabitants

have not Capacity to take an Inheritance, as in x 5 Ed. 4.t0

have Common : ‘And Littleron faith in his Chapter of Bur-

gage, that the Boroughs which fend Burgefles to Parlia-

meat, were the moft antient and principal Cities, €. So

that it fhat be intended, that at the firft they were incor-
porate. Alfo, Plus valer fepenumero vugarss confuetndo,

guam Regalis qpﬂceﬁo, n T T B

) i} B ut



o Felons Goods: Parr XII,
But it was relolved by Hubbard, Tanfeld, Alsham,
Wisneh, Nagols and Haughton, Duod volumus, was a good
Word of Grant, as Pigor was of Opinion, 21 Edw. 4. And
this fhall be an implied Grant to all the Corporation, that
the Provoft and Burgefles fhall ele@, €. And regularly, -
. when the Grant is indefinite, Scil. Rirf}, Concedimus an in-
certain Thing, Et witerius quod prepofitys, & Burgenfes,
&5 Succe(fores fui elegerint; this fhall be within the firft
Concedimus to all the Body, which that Party- fhall chufe :
But the Chief Juftice of England, and Doderidge thought
the conttary, for'in this Cafe there was but an Ordinance to
erett the'Corporation’s and no Grant altogether to any Per-
fon, fo that this Clagufe, F gnod, 9¢.’ is idle and vain.
And Note, All the new Corporations were of the fama
¥orm, and in'rione of them is any Claufe to ele& new Bur-
seffes, {o"that when thofe of the modern Burgefles dle, this
%ower to elect Burgefles is gone. '

- Mich. 12 Jacobi R’egi‘r.'

_Fel;)m Goodys.

Felons Goods; A Queftion was nioved ‘to the Chief Baron, and the Jue
whenforfeiced. L X" fices of Serjeants Inn in Chancery-Lane; That if g

See 2 Hawk.
¢. 30, fe&t. 29.

Felon be convit either by Verdi& or Confeffion, If imme-

¢ 49- fet. 10, diately by his Conviction, his Goods and Chattels be for-
3,12, 13, &c. feited! -And’it was faid, that if the Felon after his Con-

viction pray his Clergy, that then clearly he fhall forfeit his

Goods and Chattels, for Duodamueods this is a Flight, be-

* caufe he'refufeth to be adjudged by the Common Law, and

flies" to the Privilege of the Holy Church. But it was re-
folved” by the Chief Baron and ‘the Juftices, that imme-
diately . by his Gonvi@tion his Goods and Chattels are for-
feited ; and the Praying of his Clergy is not any Forfeiture
forthen'in Café ‘where he cannot have his Clergy, he for-
feits nothirig until his Attainder, which none will affirm.
And with thisagrees Stamford, 19a. a. where he fays, that
- the' Goods of a Felon are forfeited, which he hath the Day
of the Verdi&t givens and this is proved alfo by the Statute’
of 't R. 3. where it is admitted, that the Goods of a Felon
- €Ofvittare forfeited and may be feifed, And of the fame
Opinion was the'Chief Juftice; and the Juttices of Serjeants
Yon in Flect-fireer, Vide Trin, 41 Eliz, 332, T .
- ) C Mick,



Parr XIL

* Mich. 12 Jacobi Regis,  rgeross
" Annc Hungate's Cafe. in Cam. Stell,

IN this very Term a great Cafe was heard and determined Fine, by an
in the Star-Chamber, between Sir Hen. Day, who died, Infant, good: -

pendent the Bill, and Auue his Wife, and Nickolas Beding- f"&ofm' Shis
Jjield Efq; and Eliz. his Wife, Plaintiffs: And 4une Hungate ,_Co,';,,;gw.
Widow, Sir Rolert Wind, Henry Bramthwaite Elq; 7 ho- 5 Co. s pait
mas Townfend EBlqs Thowas: Blomfield Gent. and George 386“’ 45
Min Gent. Defendants, and the Cale in Effe@ was; That 11 Co 65, 77,
Henry Hoogan Efquire, being [(eifed-of the Manmor of Ha- 2'Salk. §67,
monds, #4724 of divers Lands of Eaft Bradenham, &c. in the

County of Norfolk in Fee, by Deed made a Feoffinent of

them to the Ut of the faid Anne who took Hungate to Huf-

Land, and fbe bad Iffue by him a Son and a Daughter, and

be died: And Anae obrained o Gramt of the Wardpip of
“the Son, and after when rhe Son was of the Age of one and

twenty Xears, faving fiz Weeks; By Dedimus poteftatem,

diretied to Sir Robert Wind, Henry Branthwait zben Feo~

dary, and Thomas Townfend, they took Cognizance of &

Fine of the fuid Som, being then of the Age aforefuid, and

Jick: And the Bill charged them all with Prattife in pro-

curing the fuid Son to ackmowledge the Fines; they all:

knowing thar the faid Som was within Age, -and in Ward-

of the King in Cuftody of the fuid Anne: Bur there was

not any Praltife or Circumvention ufed by any of the De-
Jendants 1o procure the faid Son to acknowledge the: fame,

‘bus the Son of his own good Will levied it. And by Tnden-

taye the Ufe was limited to_bis Mother, the faid Anne and

ker Heirs, with Power of Revocation by the Son upon Ten-

der of ten Shillings, &c., and this was in Confideration, thar

the Mother bad paid the Debts of bis Fither to a very great

Value, and bad obrained the Wardfbip of bim, and that ber

Fointure fhould be confirmeds And thar bis Mother, if

fbe pleafed, might give it to his Brother which Joe had by

Hungate, who was of HalfBlood; and it appeared thar

the Mother kuew the Son 1o be within Age, but the Com

miffioners, for any Thing that was proved, were ignorane

of 1t, nor did they fend for the Book of the Church, in

awbich bis Age appeared, being,in the fume Parifp. |

And



~be
- ‘by the two Chief Juflices, and the Chief Baron, that there

Anne Hungate'’s Cafe i22 Cam. Stell. Part XIL
And the Counfel for the Plaintiff prayed, that the De-
fendants fhould be punifhed for their Mifdemeanor; and
that the faid Women being Plaintiffs, iwho were Coufins,
€Jc, Heirs to the faid Son, of the entire Blood, who fhould
éiﬁnhen‘ted by the faid Fine. To which it was refolved

was not any Crime punifhable by the Law in this Cafe:
¥or the Judges of Law, and of this Court, may punifh fuch

"~ Offences and Crimes as are determinable in this Court :

Page [123]

But the Judges cannot create Offences, nor do as Hannibal

'did, to make his Way over the /g5, when he could find

none, for Fudicandume enim legibus 3 & ubi non eft lex,
nec eft tranfgreffio : And for this, when the Infant levied
the Fine, if it be not reverfed during his Minority, the
¥ine is unavoidable in Law, and the Heirs of the Infant
have not any Remedy by the Law to reverfe it ; the Caufe
js for this, that the Age of the Infant is not to be tried
but by Infpeftion of his Petfon: Noz zeftium teftimonio,
son furatorune veredilto, fed fudicis infpellione folummo- .
do: But the Judges as by adjunculs, may inform them-
felves by Witneffes, * Church-Books, €¢. And the Reafon
of it is, that the Fine fhoyld otherwife as well lofe its Ef-
fe&s as its Name, for Dicisyr finis ab effeltn, quin finem
litibus imponit : And if Infancy fhould be tried otherwife
than by Infpection, no Man.fhould be fure of his Inheri-
tance ; for after the Death of the Cognifor, Averment may
b€ made many Years after, That the Cognizor was within
-Age at the Time of the Fine; and fo many Records a-
voided by naked Averment, which fhould be againft Law,
and the Caufe of great Vexation and Suit, and Fizz. N. B.
Jol. 2x. If an Infant levy Fine, he fhall have a Writ of Er-
ror during his Nonage, and affign it for Error ; and this is
Error of the Court in Law, and fhall be tried by the Judges
of Law. ; ‘ :

- And for this it was refolved by the fald Juftices, That
forafmuchl as no Corruption and Circumvention was proved
in the Commiffioners, or in any of the Parties, of which
they may be indiéted at the Suit of the King, or punifhed
in this Court, but the Fine fhall fland. - .

.-And it was not apparent to the Commiffioners, that he was
within Age, forafmuch as he wanted but fix Weeks of his
full Age, but if the Commiffioners had Knowledge that ke
was within Age,then this had been a Mifdemeanor in/them :
For it was faid, that Fines and Recoveries are like to the
Pole Artick and Antartick, for upon thofe Affurances of .
lives depend: for which by naked Averment they cannot
be fhaken or impeached, for which divers notable Precedents
have ‘been concerning the Matter in Queftion in this Court.



Part XIL Mansfield’s Cafes -

And for this in this Court, Mich. 24 & 25 Eliz. ¢, 14.
between William Cavendifb and Anne his Wife, one of the
Co-heirs of Henry Knightley, againt Rober: Worfley, and

. Katbarine Lanter Co-heir, and T7afford, and other De-

* fendants. And the Cafe was; Zhar Robert Worlley and

. Katharine bis Wife being within Age acknowledged a Note
of @ Fine before Trafford, and another of the Defendanss,
%y Dedimus Poteftatem: And the Decree faid,  that the
Commiffioners did perfeétly know that the faid Katharine
was within Age; and for this Caule every one of them
was fined, but the Fine ftands.

Mich. 38 & 39 Eliz. In this Court one Alexander Gil-
derbrand being feifed of certain Lands in Windham, in
Com. Norf. in Fee, onc Hubbard procured one Roger, who
was in his Cuftody in his Houfe, to take upon him the
Name of Alexander Gilderbrand who was then beyond the
Seas, to acknowledge 4 Fine to the faid Hubbard of the faid
Lands, and they were fined in this Court; and it was Part
of the Sentence, that if he did not re-aflure the Land to
the faid Alexander, he fhould forfeit a greater Fine to the
Queen: But there was no Sentence to draw the Fine off
from the File, nor Damages awarded to the faid- Alexan-
der, who was the Party grieved.

Mich. 12 Jacobi Regis.

MaxsrieLds Cafe.
ANno 23 Eliz. In the Court of Wards, the Cafe was this; Fine, by'an
"That Henry Rufbley feifed in Fee of certain Lands in ideot.
North Mins in the County of Herzford, by his Will in Wri-.
. ting demifed the faid Lands to Henry Bufbley his Son in
* Tail, the Remainder to one William Bufbley. '
" % And for this, that his Son was within Age, he demifed Page [124]
the Education of him to Zhomas Harrifon, whom he made’ Sec for this
" his Executor: And afterwards it hapned, that Henry the 2o 58
Son became a monftrous and deformed Cripple, and proved v
an Idiot a nativitate; The which Idiot by the Praétice of 10 Co.42.
- one Nicols and others, was ravifhed and taken out of the .
+Cuftody of his Guardian, and was carried upon Men’s
Shoulders to a Place unknown, and there kept in Secrer,
until he had acknowledged a Fine of his Lands to one Bo-
 thouse, before Jufkice Sourhovt, Anno 9.. Reg. Eliz, _etlnuii by
: : ' nd:n-



- Warcombe and Carrel’s Cafe. ~ ParT XII
Andenture betwixt them, the Ufe of the faid Fine was de-
s¢lared tothe Ufe of the Coguifee and his Heirs, which -
#home, Anno 12 Eliz. conveyed the faid Land to one Hes-
vy Mangfield: And Anno 22 Eliz. the {aid Henry Bupley
".the Son, by Inquifition was found an IZioz a-nativitare 5 and
~upon this in 47n0 33. the Court of Wards took Order for
the Pofleffion of ‘the faid Lands. ¥ide Czlver's Cafe.in my

- Reports. ' ' ‘

.AI.)n& it was moyved as a Doubt in the faid Court of Wards,
:whether the faid Fine thould be to the Ufe of the faid Ideot
and his Heirs; for notwithftanding that the Fine which is
‘of Record binds the Ideot for the Caufes aforefaid, yet the
Indentures are not fufficient to.dire the Ufes: Burt it was
-zrefolved, that forafmuch as he was enabled by the Fine as
to the Principal, he fhall not be difabled to limit the Ufes,

- which are but as acceflory.

And the fame is the Law of an Infant and Feme Covert,
And the faid Mansfeld brought an A&ion of Trefpafs in.
‘the Common Pleas againft one Z%osz, the Farmer of the -
faid Lands ; and the Iffue was to be tried at the Bar: And

the faid deformed Ideot was fent out of the Court of Wards,
to be fhewn to the Judges of the Common Pleas, and to
the Jurors there tried and fworn: And being brought upon
2 Man’s Shoulders, the Judges hearing that the Title of
- Mansfield was under the faid Fine levied by that Ideat;
the Lord Dyer, and the Court by Confent of Parties,
caufed a Juror to be withdrawn ; and the Lord 2Dyer faid,
that the Judge who took the Pine, was never worthy to
take another; but notwithftanding this, and although the
monftrous Deformity and Ideocy-of Bufbley was apparent
and vifible, yet the Fine {tood good. .

Mich. 12 Jacobi Regis.
" Warcombe azd Carrel’s Cajé. o

Fine by an In- 20 0 &. 6 Eliz. in the Star-Chamber,” where were. prefent
: :Z‘:;V.F‘%“i’ge(fg: Sir Nicholas Bacon Knight, Keeper of the Great
praand ancea  Seal, the Marquefs of Nortbangton, the Earl of Weftnor-
22. land, the Earl of Suffex, the Earl of Leicefter, Lord Clyn-
‘torr, High Admiral,” Lord Strange, and Hunfden, Progers
Knight, Controller of the Houthold, Sir Francis Knols, Se--
cretary, Six Walliam Peeters, Sir Fobn Mafon, Six Richard
Szckvil,- Under-Treafurer of the Exchequer, Sir Roben
4 , Catlin,



Parr XII. Warcombe and Carrel’s Cafe.
Caslin, Mafter of the Rolls, Sir Fames Dyer, Juftice del
Banc. 'The Cafe was, That Edward Carrell, a2 Appren-
tice of the Laws, for o great Sum of Money bought the
Wardpip of Johan, Daughrer and Heir of Waincomb, of
the County of Hereford, and married ber to Edtward Car- -
rell, bis youngeft Son: And after * Hill. Aund 5 Eliz. the Page [125]
faid Fobn fell fick, and being of the Age of nineteen Years,
and not having any Iffue, the faid Fdward her Husband
erfwaded her to acknowledge a Fine of *hér Inheritance,
y which fhould be conveyed an Eftate to the Husband
and Wife in Tail, the Remainder to the right Heirs of the
Wife: And Cognizance was taken by Dedimus poseflatene
dire®ted to Sir Zho. Sanders and one Chefuell of Grays-Inn
before Eafter, divers Judges being here who might have
examined her: And on Friday in Esfter-week fhe died, but-
the Fine and largent du Roigne, was entered as of the laft
Term, Scil. The Term of St. Hilary four Days before the
‘Death of the Wife. o i I
And the original Writ. of Covenant bore Tefle 15 Fan. See 3@9?7.78-
-returnable craftine Pur. and the Dedimus poteflatem 8 die -fﬁ‘?‘ zham -
Fan. And Fames Warcomb, Coufin and Heir of the faid =+
Soban, complained by Bill againft Edward Carvel for ob-
taining of the {aid Fine by indire Practice; and thereupon
the Sentence of the honourable Court enfued thus :
T his Day a Right Honovrable Prefeuce being affembled
in this Court, the Marter depending i1 the [ame, between
James Warcomb Efguire, Complainant, and Edward Car- -
rell of London, Gent. Defendant, as well for and concern-
ing the Validity of the Fine levied by the fuid Edward Car-
rell, and Johan bis late Wife, of certain Manors, &e. of rhe
Inberitance of the faid Johan, awhich Johan, as the Plains
tiff doth alledge, was nor' of full Age ar the Time of the
Fine levied 5 as alfo for certain finifler and undue Means

- committed and done by the fuid Edward Carrell, in the fi-

ing and getring out of the fwid Fine, as is fuppofed and al-
ledged by the faid Complainant, was by great and long De-
liberation heard and examined, with all the Allegitions and
Snyings, that could be alledged and fuid on borh Parts.

Upon hearing of which Matter the faid Fine was by the
.whole Opinion of the Court adjudged good, available, and
effe€tual in the Law. o
. And alfo no Fault adjudged to be in the faid Edward
- Carrell, in the Suing and getting out of the {aid Fine, bur
that the fame was duly and orderly fued out, according to
the due Form and Otider of the Laws of this Realm. And
all this is within the Rule, Falla tenent mulra, gque fieri.
Probibentur : And the Heir hath Damuum abfyue injuria,
.tor the Law doth not give him any Remedy to ,‘rcw:r]% :::1

' ‘ o As



, Qppeal of Robbery.  Pagr XIL
And as Edward Carrell was not punifhed, although that he
knew that his Wife was within Age; fo the faid Hungase
fhall not be punifhed, although that fhe knew that her Son
was within Age; and that the rather, by Reafon of the ah-
tient Verfe, ST :

Leges communes fi nefeit faming, miles,
Clericus, & Cultor, Fudex (ibi parcet & ultor,.

And by Sentence all were difmiffed, e

Appeal -of Robberys
H.P. C. 184, AMongﬂ: the Records in the Treafury, Fr intei placiia
1’3‘_{;“%"@' coram Domino Rege de tevinino Santti Mich. Anno
. . Appea
¥ T MR 42 E4.3. Rot. 2. . o
"1 Danv.490.  Corwubia Helena, filia Hugonis Aliot, brought an Appeal
%cg‘“’k'g":?' of Robbery againft Laurence Boskofleake, Richard Coboria,
b SC o. Gilman, and Foban his Wife, and divers others ; the.
" Defendants plead Not guilty, &c. and were found Not guil-
"ty of the Felony aforefaid, Nec anquam fe fubtraxerusnr,
ideo predittus Lanrentius &€ omnes alii, 8¢,  eunt inde
quieti: Et predita Elena pro falfo appello fuo committitur
prifone in Cuftodia Marefialli Ric. de Inworth, Marefiali,
Page [126] &¢c. Et fuper * bhoc praditus Laurentius & alii petuns
: Juxta formam flaruri quod Furatores hoc inquirams' que
" damna pred. Lanrentius & alii fuflinuerunt occafione fin!/z'
appelli predilti: Fr [i pred. Helena fit fufficiens ad demia
Jolvenda ; Ex fuper hoc quafitum eft a prefatis Furatoribus
- que damna predittus Lauventius & aliz fuftinuerunt ffn-
gulatim occafione preditia. Luidicunt quod predittus Lau-
ventius fuftinuit damna ad valentiam 10!, Et Ricardus Co-
"horta ad valentiam 10l, & ‘Fobannes Gilman 51 & Fo-
hanna uor 4ilti fobannis Gilman s l. & fic [(ingulatim
de careris: Quafitum eft i preditta Hslena [it fufficiens
_ad aliqua damna folvenda. Qui dicunt, quod non.  Qué-
Situm, quis vel qui abbettavir vel ablestaverunt prefatam
Helenam ad appellationem predittam profequendam. LQui
dicunt, quod ‘fobannes Riddcl fenior, Fobannes Riddel fu-
nior, Tho. Drury & Alicia Alles abbertaverunt prefatam
Helenam, ideo itfi diftringnantur fecundum formam fatuti
. ad refpondendum, €&c. Out of which Record thefe Things -
are to be obferved. I
See 2 Hawk. 1. Although it is ena&led by the Stat. of Weffm. 2. cap.21.
ch.7. €& 9. 'Thar in this Cafe” Fufticiarii, &c. puniant appellatorem

‘23 fell.gq, DAL 1 ; : punian
f}}, N and a8 Ber prifonam unis Anni, e, and according to the Court
and 43, y 4 : com.



PaArTXIL  Appeal of Robbery. o
committed to Prifon; &z, fo that they were fiot batfables
yet quia eadem Helena pregnans fuir & in periculo mor-
7is, {he was let out upon Mainprife to have her Body;
15 Mich. ad fatisfaciendum predito Laurentio <5 aliis
de damnis Jingulatim adjudicatis occafione Predifta: And
the Reafon of ¢his is, for this, that the Common Law
requires in every Cafe Conveniency 5 and it is inconvenient.
that a Woman with Child fhould remain in Common
Gaol fub fulva & artts cuffodia, where Women cannot re-
fort to her upon Times as Neceffity fhall require forths
with for Conveniency ; and principally where it is for a-
voiding the Danger of Death, the Court hath Power to
E‘ut her Mainprife until fhe be delivered, for it ought to

¢ a Truth concerning the Judges of the Common Law;
which -the moral Poet hath fpoken, :

Reddere perfone feit comveniensia cuique,

And with it agrees that Advice which Brafori gives to
 the Judges, lib. 2. cap. ». : , -

- Confiderons Fudices efficatiter quid oportuerit fecunduns
neceffiratem, quid esipedierit fecundum utilitarem; quid li=
Zavum fuit fecundum permiffionem; €& quid deceat fecuns
dum honeftatem. . B ‘
" 2, That the Defend. recovertheir Damages eicher wholly
~againt the Principal, or wholly againft the Abettors, and
not Part againft the one, and Part againft the other ; and
that the Record is Ruafitum cft, i predicta Helena ef
Sufficiens ad aliguia dumna. folvends : And with this 'tis u-
greed in8 Bd gu3e -~ . EEN
3. Although that the Statute faith, Reflitnans appells-
tores damna appellatis, yet the Damages - fhall be [ugn~
latim aflefled 5 for. that the Words are further, Secundume
diftretionem Fufticiariorum, babivo refpelin ad prifonam .
vel arreftationem, e So that forafmuch as the Caufes
of Damages are feveral, as the Defamation, &c. of the:
one may be greater than of the other, and the Damages
of the one may be greater than of the other..

. 4. That although that the Appellor be not fufficient for -
to pay, yer his Body fhall be ‘teken ad - (utisfaciénduns,
Ruia qui non haber in ere; luet in Gorpore. -

_5. That although 'that -Jurors in “the Appeal have
found the Defendants Abettors, yet infomuch as they
"are Strangers to the Original, they fhall riot be concladed,
for they fhall be diftrained ad refpondendum: And to

that they may plead Not guilty, or other Pléa ; quis res
- Fide

infer alios o€l alreri nocere mon debent,
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2 Hawk.c. 2
feit, 20,

.~ Durefs per Geoler.  Part XIL
¥ide the Book of Entries, Title, Appeal, divifione da-

#ages © & 2. And this doth appear alfo bw the faid Sta-

tute, which fays, that £ Aberror ¥ convittus fit de bujufimodi

abeetar per wealivian pumintur per prifonare & tenetur

ad, veflisutionens dasnnorum faciendam. .

Durefs p’er Gaoler.

" PLaczm corowe Rege apui Fhor. in Craftino Seni:

Frin. An.7 E4. 3. 14. Divifione Indi@ment (are very
worthy of Oblervation) ; the Effe@  of one IndiGment
was, Quod whi quidewe Robertus de Bayons de Tunelby
caprus fuic &5 1 prifona Caftri London® detentus pro
quodnwe debito flaturi wmercatorii  in Cuftodia Thome

- Botelier Conflabularii Caftri de London wbi ipfe T homas

&z Boselier pofuit ipfum Robertuwm in profundo” Goal, in-
teir Lewones &5 iz prifona. comrs formam fatuti, &e.
viz. de « Bd. 3. & ¢ codem profunds detinnit quoufyue
idene Roberrns fecit fiuewe ctuin eo de 40 5. quos i folvit
&G boc per exaltionesn. , .

Treme prefentant, That one Wellingoner was arrefted

o

for Trelpafs ac the Suit of Fames Cantelupe, and detained -

in the {aid Gaol, the {aid Thowas for forty Shillings a4

larguan ire perwmifit: Idem Wallingoner ive mom porwit

guonfyne  fueur fecis cum Roberto de Barton Cleries

e giwidio Marce quod ei folvit- & ulterins pro fer-

- chafed of

<

¥is. : .
Trewe ﬁ;}éﬂmﬂt, That one Fobu Ayluer of Dighy pur-
#omas Lord of Bardolfe, one Mefluage, &c.
Aot womir Magifier Clericus Ffehetoris colore officii Jui,
& abfyue dliqua canfy diffam terram feiffvir in manys
Demini Regis,& noluit iffum Fobaunem permittere tevvanm
Juame prediZam habere quonfyue idem Fobannes finem Je-
cuffer cum prediclo Mugiftro Rolerto pro 40 5. quos cepit
Per extortionem & nune manum fuam aiovit. N
Trems prefentant, quod ubi Thomas Balivus Wapentachie
de Flaxwell & Laughton, tenet Wapentachiam Suanz fuper
Proclamationziin, & e proclamatio debet Jeri folenniter in
ville de Losford & Kirdy, Juper quam preclamationens

bowsines Wapeitachia poffems” gervenire ili: Preedifius

T comas non fecit proclamationes Jias, per quod . humines

- Patriz amercioni funt graviter, ¢ bujufinodi asmerciamen-

14 4c s levata fusgint, & loc per extortionem: To

which



Part XIL - Falfe Afdavits
which he appeared and pleaded Not guilty, and wis found
guilty, and fined and imprifoned.
- Iiem prefentant, quod Thomas de Maudon Balivus
Wapentachie de Boby & Grafion, tenere debuiffet » Wan
Pentachia in diverfis locis ad acflamentum patrie prout
de jure deberer. Idem Thomas tenebat ambo Wapentachia
‘in uno loco, ad maximum damnum populi Wapentackie
2redilt, & homines eorundem Wapentachiorum nimnis ef-
ceffive fuerint amerciati. o o
Tiem T homas Carletor Under-fheriff of the County of Falfe Return,
Lincoln, was indicted for this, that one Barthol, de Lot- Qu.1 Dant.
grave purchafed a Writ againft Nicolas de Nottingham, and 179 189
delivered the faid Writ to the faid Sheriff, who returned -
- & Zarde upon_the faid Writ, although the faid Writ was
fufficiently in Time delivered: Er fic fecit iterum, &c.
Jieme Hugo de Bawter Larro nororius indiflatus de fes
lonia nom  fuit  replegiabilis & quod wale fame ex-
177717908 - T

, ‘Fﬂ{/'e Affdavits. | ,' Page (28] |

.IN an A&tion fur le Caf, it was refolved per totate cu- Cafe of 2 falls
riam, that it a Sumner return one certified upon his Returo bya
Oath in Court Chriftian, where in Truth he was not, Sumner.
and he is pronounced comtumax, and after he is excom-
miinicated, he fhall have an Aion fur /e Cafe, for here
- is injuria & damnurs. And in fuch Cafe the Plaintiff
fhall have Judgment to recover, for although that the
Proceeding and Oath touching this Matter are Ecclefia-
ftical, yet the Damage is temporal, for he is difabled to
fue in any Court. '
And it was refolved, that Perjury, by which Damages
do accrue, may be punifhed as a Mifdemeanor at the Suit
of the King. ' ;
And alfo the Party may have his A&tion upon the Cafe
to recover Damages, for it fhould be a very great Defect
in the Law, and Incouragement to Parties, if Men may
commit Perjury with Impunity: And for that Reafon, if
Jurors ufe Perjury themfelves, an Attaint lieth at the:
Common Law, for {o it appears by Glanvil, lib. 2. cap. 29.
15 H.8. Tit. Atzaint 76. 6 H. 3.1b. 33 8 75, and in the
Time. of E4. 1. Attaint jo. for the firlt A&, which gave
- the Attaint ; the Statute of Wc’(j)ﬁ 1. cap. 38, Fide F. N. 8.
2 - . 104,
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- Falfe Afidavits. Part XIL
'135; Vides. v H. 6. 25. otie who Was to be a Pledge af-
firmed upon his Oath, that he could difpend forty Shil-
lings per anutim, and upon Re-examination he confefled
it faile, for which he was committed to the Fleet un-
til he made a Fine, which proves, that the falfe Oath
‘was the Wrong and Injury, and punifhable by the Law,
& ex confequenti, when Damage follows to the Party, he'
fhall have Remedy by Aétion upon the Cafe.
- In like Manner it was agreed, that if one ‘make a falfe
Affidavic by which the Party is arrefted and molefied by -

"Procefs of Contempt, he may have an Aétion fir le Caf,

and recover Damages. And although that when ‘the
‘Matter is mere Ecclefiaftical, the Court- Chriftian may
punith pro falufe anime, yet they cannot award any Da-
mages_to’ the Party, for if one ‘within™ holy Order be
“beaten, they may proceed againft the Delinquent pro fu- -
dute aniime, bur the Prieft ought to -recover his Dama-
ges by Aétion of Battery; fo notwith{tanding that they
may punifh the faid Sumner in the Cafe at - the Bar, for
Perjuryand falfe Certificate, yet the Party grieved fhall
recover  his Damages at thé Common Law, and altho’
the " Matter be merely Ecclefiaftical, yet if the Party
-grieved hath Damages either by any wrongful Proceedings
of the Judge, or Misfeafance, or Non-feafance, or Falfity
of any Miniiler, or by unjuft Profecution of the Party, the
Party gricved may have an A&ion fir le Czafz, and reco-
ver his Damages. » 7 : '
Doltor and Student 118, 119. Ation fur le Cafe, lieth
againdt the Ordinary, for a wrongful Excommunication

_ touching anyThing out of his Jurifdiétion, fo thercare many -

cther good Cafes : And the Cafc in Firs, 47 H 6. 8. If

~an Archdeacon refufe to indu@ the Clerk, &c. he fhall

bave an Aétion upon the Cafe, ‘which was affirmed for |

‘ gobd Law by 4ll the Court, with which agrees 26 H. 8. 3.

4. and true it is, that it is held in 38 K, 6. 14. Thatin’
“fuch Cafe he fhall have Remedy againtt the Archdeacon
to punith him ; but faving the "Opinion there, they can-
not award him Damages in fuch Cafe, but he thall recover
them at Common Law : So F. N 2. 9. Ifa Man pro-
‘ceed againft a Prohibiticn, theParty may have anAion up- -

. on the Cafe againft him for profecuting’in Court Chriftian,

Vide Zrin. 20 Ed. 3 Rot. 46. in the Treafury, Richard
Trefil’s Cafe, there he recovered Damages "againft the Bi-
fhop of Norwich, by him cxcommaunicated after Prohibitix
on s Epifiopus’ adiudicatur effe illicitum expugnatorem Au-
ithoritaris Regie, & querens recuperavit decem mille libras,
Simile Pafixs. I, 3. Rot, 8, Philip * de Hardefbal’s Cafe, '
A . Hill,



Part XII, Habeas Corpus.

Hill. 32 Ed. 3. Rot. 78, Sir Tho, Seaton, Knight, recover-
ed againft Zucy who was the Wife- of Rob. Cockfide, for fu-
ing to Rome pro tranfGreffione falta per ipfuve Thoman,

pro captione bonorum 8 catallornm fhorum & pro debitis, .

&5 inde pronuntiari fecit fententiam excommunicationis, £9r.
-he recovered by Verdiét Damages to three thoufand Pounds,
&c. Trin. 37. Ed. 1. Cofts were recovered againft the
Archbithop of Canterbury, forty Pounds zro damnis, per

guod ipfum excommuricavit pro executione brevis Regis pro

- manu fortia amovendo. Ideo Epiftopus capt. Mich. 29 Ed.

3 Rot. 19. fimiliter : And divers other Records you may fee

in my Book of Precedents.

Pafch. 14 Jac.
Hawkeridge's ‘Caﬁ.’.

Habeas Corpus. -

AN' Habeas Corpus to the Marfhal of the A.dmimlt'y'
granted in Hillzry-Term laft patt, for Howkeridge, Pri-
- {oner in the Cuftody of the faid Marfhal, who did return,
Luedam caufn fpolii, &c. conrra Howkeridge pendes in-
de’ pro judicio & (fententia parara [it, ¢ Qui quidem
WVill. Hawkeridge fic commifJus vemanet donec ants 4illa
Canfu per prefatum Daniel Dun certificara fuerir, & koo
eft canfn.” And alfo upon another Habeas Corpus, he made
fuch a Return, and otherwife parata fit, &c. which'the

Agt.69,104,%¢.
Admiralty.
See 13 Co, 51,
52, &,

Court took to be very infufficient, and gave divers Days to .

amend the Return, and to fhew the Caufe of Delay, and
for why Sentence was not given, foralmuch as fenrentia fuiz
parata, or otherwife.a Man may be in perpetual Prifon :

And the Marfhal would not amend his Return, 'upon'

which the Party being in Prifon fixteen or eighteen Weeks,
always the Return was ¢fl parata, t‘,’o fo the Caufe was
long parata ad judicium, [ed nunquam judicata: And after
in another Writ returpable Craflino Afcenfionis, was an-
other Return of Pdratz, &c. without fhewing Caufe of

Delay : Alfo it feems the Rerurn was infufficient for an-

other Caufe, wiz. Quadnp canfn [polii- civilis & _mariti-
ma que corgm, ¢, which is too geperal for two
Caufes. :

(G ' 1. For



13 Ct;. €31, $2.

Habeas Corpus. ParT XII

1. For that (fpalii) is uncertain, and ought to be {pecifi-

ed in fome more Certainty of what Things, or of, or in

what Things in particular, and does not fhew any Value of
the Goods. o )
2. That Maritima ef} fuper littus, ot in porru maris, for

‘thofe appertain or are next to the Sea, and yet the Admiral

hath not Jurifdiftion Super littus maris or in pertu, for that
they are ITnfra corpus Comitatus, as appears in many Books
and Records, And fo it was adjudged in Lacy’s Cale, that

- §nufra the high Water-Mark, and low Water-Mark, when

the Seais at an Ebb, it is within the Body of the County,
Dy. 15 El the Abbot of Ramfey’s Cafe, yet this is Mari-

~timpa, 15 ElL Dy, fol. 326. Pafech. 17 El in Scdccario ac

eontra Diggs; for which Caufe he ought to have faid Super

- altum mare, infra jurifditionem Admiralli 5 for the Stat,

?x;ge [130]

~the King cannot alter the Jud
~that he fhall be beheadéd,Jufoémte;:;
ought to be conform’d to the Judgment

of 13 R. 2, cap. 5. z H. 4. cap. 11. 19 H. 6. 9, confine

him only fuper alrume mare: And the Return which con-
cerns the Imprifonment of the Body ought to be cer-
tan. - -
- But for the firft, all the Court refolved, that it was in-
fufficient : Alfo there was fhewn no Time of the Spoil ;
and for this, in the fame Term, for the Infufficiency of the
Return which the Court could not obtain to be ‘amended,
the faid Hawkeridge was bailed in open Court until the
next * Term : Alfo the Words are Quedam canfis fpolii g¢
civilis ac maritima. Vide 28 H. 8, cap. 15. that upon an
infufficient Return the Party ought to be bailed or difchar.
ged as all our. Books and infinite Precedents are. Pids 6
H. 6. 44. otherwife ifthe Return fhall be infufficient when
It is falfe. And note the Proceeding was Civiliter, for tq
have Reftitution, $ #ou Criminaliter, L

Fudgmens and Execution in Treafon azzal
o Felony. ’

\ Ote, fxat it was faid by fbm:z that wk :
, te, L wh
N Is given, that one fhall be hau;ged untﬂe}?ejl;lg%i?a?:
nt, apnd command
the Execution
: and with this

“_“’rds 35 H.q. fol. 58. & Stawford Uib, 1. fol, 13. vide

2y A
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27 Aff pl. 41. Vide F. N. B. 143, where it feems that
he may be beheaded, 22 A ZL 49. One was behead-
. ed for killing of Adamn Waltam, the King’s Meflenger,
which is there taken for Petit Treafon. But whem
one is attaint of Treafon, his Judgment is to be hang-
ed by. the Neck, and cut down alive, and his Entrails
and privy Members cut off-from his Body, and burnt
in his Sight, his’Head to be cut'off, his Body to be’
divided into four Parts, and diftofed of at the King's
Will, fo that in fuch Cafe the King may pardon all
. the Execution, but Decapitation, for this is Parcel of
the Judgment 5 and the King may parden all or any Part
at his Pleafure ; and it was refolved that the Duke of
Somerfet, forafmuch as his Judgment was to be hanged
by the Neck could not be beheaded, for that would
alter the Judgment. And fo it was refolved in the
Cafe of the Lord Sturton in the Time of Queen Mary,
and of the Lord Dacres in the Time of H. 8. both which

were hanged for Felany. o

It was refolved alfo, that King H. 8. could not by the
Law behead his Wives for Trcaf%n, for Fudicandum eft le-
gibus, non exemplis. -

And note, That when a Nobleman is attaint of Tres-
fon, and hath this Judgment as is aforefaid; the Courfeis,
that the King makes his Letters Patent direfted to
the Lord Chancellor of England, reciting the Atrainder s
-yet we minding to difpence with that manner of Ei}scuti-
on of Judgment, in refpet that the faid 4. 5. is a Noble-
man, do_ therefore by thefe Prefents remit and refeafe the
f2id A4 B. of and from fuch Execution of Judgment,
and inflead thereof, our Pleafure is, to have .the Head of
the faid 4. B. cut off, &c. as in fuch Cafes hath been
ufed, touching and concerning Noblemen: And by the
fame do require the Lord Chanccllor to make two Writs
under the Great Scal, one to the Licutenant to deliverthe
{aid Prifoner, and the other to the Sheriff of London, to
receive and execute the faid Prifoner, &¢. And the Cale
of the Lord Szuchez was fironger,. for that he was not No-
ble within England, &, :

2.
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Trin. 9 Jaéf‘ Regif.,

Oath befbré Fulfices.

- Juftices Power TN this'very Term, I moved the Juftices in Serjeants-Tun
on the Statate & in Fleer-freer, upon the Statute Auno 9 Fac..cap. 6.
g}f‘;;éocéfi) which gave Power to twd Juftices of Peace, to require any
2 dawk. ovo. Perfon or Perfons, ¢5¢c. - and in fome Cafes one Juftice of
feft2 34 - Peace only, If the Juftices of Peace may make a {pecial
ehori, feck, 2,3, Warrant to Conftables, €5c. to have the Bodies of Parties,
' who are to take the Oath according to the Statute before
them.  And it was refolved by all zza wece, that they may,
-and that for two Reafons: v o ,
. When the Statute gave Power to Juftices of Peace te
, require any Petfon or Perfons, €¢. to take the Oath, the
Page [131] Law implicite gave them Power * to make a Warrant to
have the Eedy %efore them, for Ruando lex aliguid alicu:
eoncedit, concedirur & id fine guo res 1pfn effe non poteft, -
2. It is againft the Offices 01:7 the Juftices, and of the Au-
thority given them by the Statute, that they fhall go and
cek the Parties: And principally in a Cafe of fo great Con:
fequence. Then I moved, if in fuch Cafe the Conftables
may break the Houfes of the Parties named in their War-
rants: And‘it feemed to.us all that they cannot, for that
they are not any Ofenders until they refufe to take the.
Oath before them who have ‘Authority to tender it to them
or commit fome Contemnpt to the King; and infomuch as
they are not " yet Offenders, nor are indi&ed or charged by
any Matter ‘of Record, their Houfes cannot be broken by
Warrant made by .Conﬂru&ion'upoﬁ the Statute, by which
Authority is givén; &¢. to tequire them to take the Oath,
wide Statute 5 Fac. and fee init, that-Baron and Baroneffes,
as to the Tender of the: Oath need not to be indiéted, &9c.
for thefe Words, Of or above the (nid Age or Degree, are to
be intended of the fajd Age, and above the faid Degree,
or otherwife the fir@l Claufe concerning ‘Barons' fhould be
idles vide thofe who have Power to tender the Oath to
them gf the Nobility, have Power to commit them upon
Refufal to the common Gaol; by the general Acty and if
any Perfon or Perfons being of the Age of eighteen Years,.
T or



Part XIL ~ Oath before Fuftices:
or above, fhall refufe to take the faid Oath duly tendered
¢5¢. which Claufe extends to all before. : '
Note, If the Petfon be fu%itive in another County, he
evades theé Statute for the prefent ; but he may be indifted
for Recufancy, and the Indiétment may be removed into
the King’s Bench, and they may make Procefs againft them
in any County of England : Alfo if they are in their Houfes .
~ the Door being fhut, &c. then they may be indicted either
before the Juffices of Affife, or before the Juftices of Peacs
"4t the Quarter-Seffions, and then after a Venire fusias,
g5c. by Eorce of a Capias, their Houfes may be broken by
the Sheriff, vide Statute 10 Eliz. cap. 2. (to which the
Statute of 23 Eliz. refers, &¢.) fuch Procefs is given'in
Cafe of not Repairing to Church, asin Indictment of Tref
pafs which is Ven. fac, cap. &e. C S

2

* Meworandum, Hill, Term. 9 Fac. "All the Juftices of Star. roBl.ca.
‘England by Commandment of the King, fignificd by the 23 Ek ce...
‘Lord Chancellor, were affembled to have Confideration of ‘
thefe two Statutes. And in the Beginning of this Term,
the faid Points were recited and debated 5 and after good
Confideration feverally, and Conference had altogether, It
was refolved by all, That if one be indicted for Recufancy, Recufancy.
the Court may proceed by Procefls upon the Statute of 23 aga‘"k* c27-

~ Fliz. or by Proclamation according to the Statute of 28 E- Anteat, 2.
liz. And that the Procefs upon the Indictment, for Recu- '
fancy, is Ven. fac. Capias, Er. which is the Procefs.in In-
diétmeng ‘of Trefpafs; and upon the Capias, the Sheriff,

.upon Requeft firft made to open the Door, may do it," ac-
cording to:the Refolution in Sgysman’s Cafe, and when the
Sheriff has brought him' into Court,-he may upon Refy-

fal of Taking'  his Oath be geprally indi&ted as before
Juitices of Affife, or in open Seffion of the Peace upon Re-
fufal before them: But the Juftices upon the fecond Day of
Conference, did not {peak to the other Poiat. And after
this Refolution was reported to the Lords of the Privy
Council at Whitehall, in the Prefenice of all the Juftices of
- England, the feventh Day of Feb.in Termin. fanfti Hill. .

" ‘g Regis, and the Lord Chancellor defired that we fhould

put.our Refolutions in Writing; to which I anfwered, that

the ‘Judges never ufed to put their Refolutions in Wri-

ting, but that if the ‘Attorney or Solicitor. come to us (as

the antient Ufe hath been to our Predeceffors) we will da-

liver our - Opinions to them again Ore tenus, but not in

Wriging. . ' s

* At the third Day of the Conference’in this very Term, Pgge [132]

jt feemed upon the Statute 3 Fac. if Jultices of Pea;g x;_p{ox; o

\ B (o4 u a
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Refufal before them, commit any Perfon to Gaol without

“Bail or Mainprife, and-mention in their Warrant the Ten-

der and Refufal, then the Juftices of Affifes, or Juftices of

R - Peace ought to tender the Oath again, and to have a {pe-
Stat. 3 Jac.1.  ¢ial Indi€tment 5 for the Words of the A& 3 Fac. are, And
“4 - if the faid Perfon or Perfons, or any other whatfoever,
&e. fo that this Word (other) excludes the Perfons,  who

were committed for Refufal. But it feems if the Aizzi-

wrus of the Juftices of Peace, . do not comprehend any

Tender and Refufal of the Oath, then they may be gene-

rally indi¢ted, as upen Refufal in open Court, for the Court

cannot take Notice of the former Tender and Refufal in-

fuch Cafe: And it was refolved, that the major Number

of the Juftices of Peace who commit the Parties, have E-

lettion to commit either to the next Affifes, or the next

11 Co. 63.b.  Seffions 5 for the Words of the Statute being in the Dif
jun&tive, fome may be more apt to be committed until the

next Affifes, and fome until the next Seffions: And it is

to be obferved, that two Juftices, of which the one is to

be of the Quorum, by the Statute y Fac. may commit any

Perfon above the Age of eighteen, and under the Degree

of Nobility, although that he be not indifted, nor convi&,

&c. But a Juftice of Peace cannot commit any unlefs they

C be profecuted, indiGted, or convifted, &c. according to the
.Stat, 7Jac. 1. Starute 7 Fac. And it was refolved by all, That if the In-
€2.a0d 6. giGment be commenced 'upon the Statute 3 Fzc. upon Re-
fufal in open Court, the Indiément may be fhort and ge-
neral, of what the Parties are indifted, &, And not fo, if -

the Inditment be upon the Commitment made by two Ju-

ftices of Peace ;. this is good of any Perfon whatfoever, but

in fuch Cafe, if the Mistimus be efpecial, comprehending

the Tender of the Oath and Refufal, there ought to be a

fpecial Indiétment and Refufal in open Court. - Alfo if the

Juftice of Peace make a fpecial Mistimus, then the Indi@-

ment ought to be fpecial, f€il. To recite that the Party was

- indi€ted or prefented, &9c. in certain, according to the Sta-

tute 7 7zc. And that he refufed before one Juflice of Peace,

or otherwife in open Court; but if the Mizrimus.be gene-

ral, as is aforefaid, then the Indi®ment before Juftices of

Aflife at the Affifes, or Juftices of Peace at the Seffions of

Peace, may be general upon the Statute 3 Fac.

Mich,
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Mich. 10 Jacobi Regis.
/ éaheEaﬂ Qf Ncrthampton’f Cﬂfé.”

TH E. Attorney General informed againft 7ho. Goode- Scand” Magnar®
rick, Gent. Sir Richard Cox, Kt. Hen. Vernon, Gen, Se¢ 1 Cro. 96,
' Henry Minors, Serjeant of the Waggons, Zo. Zake, Gen. ’ﬁﬁ&"';f&
and - Fames Ingram, Merchant, Ore fenus in the Star-cham- Hecley 5.
ber, the laft Day of the Star-chamber, and charged Goode- I Leon. 336
rick that he had {poken and publifhed of the Earl of Nor- g 26
thampton, one of the-Grandees and Peers of the Realm, 1 Rol, Abr. 34
one of the King’s Privy Council, Lord Privy Seal, and Ld. Hob.35. =
Guardian of the Cinque-Ports, divers falfe and horrible
Scandals, fZil. That more Jefuits, Papifts, &c. have come
into England, fince the Earl of Northampron was Guardian
of the Cinque-Ports than before.
2.That the faid Earl had writ 2 Book openly againft Gar-
net, €5c. but ¥ fecretly he had writ a Letter to Bellarmine, Page (1331
. intimating that he writ the faid Book 44 placandum Re- ge L1332
gem, [tve ad faciendum populum, and requefled that his .
-Book might not be anfwered ; and that the Archbifhop of
Canterbury had certified it to the King, and that the ?aid
Gooderick did - relate it to one Dewsbury, a Batchelor in
Divinity, who had acquainted the faid Earl with it. Geode-
_rick being examined, confefled the Words fpoken ; but to-
extenuate his Offence faid, that he was not the firft Foun-"
der: And he vouched the faid Sir Richard Cox, who con-
fefled that he related to Gooderick the Matter concerning
the Book of the Earl, and his Letter to Zellarmine, but
not the Words concerning the Cinque-Ports; and that the
Archbithop of Cariterbury had informed the King of it, to -
“the Intent that the Earl of Northampron fhould not be’
Lord Treafurer 5 and to extenuate his Offence, he vouch-
ed the faid Pernon, who upon Examination confefled that
- which Richard Cox had publifhed, but that he was not the
firft Author, but he cited the faid Zake, who did likewife
confels what Pernon had faid, but that he heard it from
_ Serjeant Nicols, who being examined confeflfed it ; and
with all, that one Sgesker related it to him, and that he
had heard it from one Fames Ingrum, and Fomes h{mm
e : : eing
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being examined, confefled the Words concerning the faid
Book of the Earl, and of the Letter to Bellarmine ; and
that in the Month of Offvber, he heard the faid Words of-
two Englifs Fugitives at Ligorne, and never did publith
them until the Death of the Earl of Szlishury, Treafurer,
who died in Mzy laft: And all the faid Defendants con-
fefled at the Bar, all that with which they were charged,
and at the Hearing of this Cafe were eleven Judges of

. Law, Fleming Juftice being ablent propter «gritudi-
nem., . . ~ . :

" "And fo it was refolved, that the Publithing of falfe Ru-

. mors, either concerning the King, or of the High Gran-
dees of the Realm, wasin fome Cafes punifhable by the
"Common Law : But of this were divers Opinions. et 3¢
was refolved in general. :

1. Touching the Matter and Quality of the Wogrds.

2. Touching the Perfons of whom they are fpoke.

3. The Manner of Contrivance, or  Publithing of
them. 4

4 Touching the Punifhment, for which Caufe divers
A&ls have made Declaration, and have put Things in
Certainty. :

And firft of all, as to the Words or Rumours them-
" {elves. ' L

‘1. They ought to be falfe and horrible. S

2. Of which Diftord or Slander may arife betwixt the
King and bis People, or the Grandees cf the Realm, Weft. 2.
cap. 24. or berween the Lovds and Commons, 2 R.2. c. 53.
by which grear Peril and Mifchief may come to all the Realm,
ibidem. : " -

The Subverfion and Deftrultion of the Réazlm, ibidem.
- And for this the faid At of 2 R. a. againft Ruwmonrs, fale:
and horyible” Me(fuages. : , .

2. As to Perfons, they are declared to be Prelates,
Dukes, Earls, Barons, and other Nobles and Grandees
‘of the Realm, and alfo of the Chancellor, Treafurer,.
Clerk of the Privy Seal, Steward of the Houfhold of -
our Sovereign Lord the King, Juftice of the one Bench
and of the other, or of any the great Officers of the,
Realm, 2z 2 R. 2. cap. s. and the King is contained
within the A& of Wef. 1. cap. 345. as appears in Dyer 5.
Mar. 155. o ‘

.3 As



Part XIL.  The Earl of Northampton's Caﬁ’.'
- 3, As to the third Point it was refolved, That if one
hear fuch falfe and * horrible Rumours, either of the
King, or of any of the faid Grandees, it is not lawful for
him to relate .to others, that he hath heard # S. to fay

Page [134)

fuch falfe and horrible Words ; for if it fhould be lawful, by -

this Means they may be publifhed generally, &c. And this
doth appear by the faid Statute, vsz. That the Party fhall
be imprifoned until he find out the Party who fpoke them,
“which proves that it was an Offence, or otherwifg: he fhould

not be punifhed for it by Fine (for this is implied) and Im-

‘prifonment.

4. It was alfo refolved, That the Offenders at the Bar, if ’

againft them the Proceedings had been by Indi€tment upon
thefe Statutes, no Judgment could be had againft them that
they fhould be imprifoncd until they found their Author :
¥or, for Exnmple, Gooderick did not relate to Dewsbury
that he heard from Sir Richard Cox, but he related the
fame Words as of himfelf: ‘And for this no Judgment can
be given againft him, that he fhall be imprifoned until he
find his Author ; for this, that he ought to be indicted for
the Words which he himfelf did fpeak, and then, De noz ap-
parentibus & non exiftentibus eadem eft ratio. When the

“Indiftment is general without any Relation to a certain
Author, the Judgment, which always ought to be given
of Matter apparent within the Record, cannot be that
he fhall be imprifoned, until he hath found his Au-
thor. , )

And it was refolved, That if 4. fay to B. did you nos
bear that G. isguilty of Treafon, €Sc. this is Tantamount
fo o feandalous Publication: And in a private Aétion for
Slander of a common Perfon, if 7% & publifh- that he
hath heard % N. fay, that % G. was-a Traitor or
Thief; in an Ation of the Cafe, if the Truth be fuch,
he may juftify. : N :

But if 7. §. publifh that he hath heard generally without
a certain Author, that 7 G. was a Traitor or Thief, there
an Acon fur le Cafelieth againft 7. 8. for this, that he
hath not given to the Party grieved any Caufe of Aton'a-
gainft any, but again{t himfelf who publifhed the Words,

- although that in Truth he might hear them, for otherwife

this might tend to a great Slander of an Innccent ; for if -

one who hath Lefum Phantafiom, or who is a Drunkard,

or of no Eftimation, fpeak feandalous Words, if it fhould be -

lawful for a Man of Credit to report them generally, that
he hath heard fcandalous Words, without mentioning ©
his Anthor, that would give greater Colour and Probability

that the Words were true in refpelt of the Credit of the

Reporter,
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Reporter, than if the Author himfelf fhould be mentioned,
for the Reputation and good Name of -every Man, is dear
- and precious to him : And a Record was vouched in Mich.
33 & 34 Ed. and in the 30 4f. pl ro. and in the Exche-
quer Mich. 18 Ed. 1. Rot. 4. ~
" Note, That all the Commiffions of Oyer and Zerminer -
give Authority to enquire De illicitis verborum propala-
tionibus. Vide le Stat. 5 R. a.cap. 6, € 17 R. 2. cap. 8.
concerning Rumours, and in 3 F4. 2. in the Exchequer,
Henry Bray fpoke of Fobu Foxley Baron of the Exche-
quer: It was refolved, that the Judgment in an Indiiment
- upon the faid Statutes, when the Words are fpoken general-
ly, without Relation to a certain Author, is, that the
(gﬁ'cnder fhall be fined and imprifoned, for this is implied
-and included in the faid Statutes, as an Incident to the Of
fence, altho’ that it is not exprefled. Alfo the Party grie-
ved may have an A&tion de [candalo Magnarum, and reco-
ver his Damages. Allo the Party grieved, and the King’s
Attorney, if the Offenders deny it, may exhibit a Billin
the Star-chamber againft the Offender, in which the King
thall have a Fine; and thc.",Party’{hali‘bc imprifoned, and
the Coyrt of Star-chamber may infli¢t corporal Punifhment,
as t:d ftand upon the'Pillory, and to have Papers about his
, ; Head. .
Pyge [135] *Andif the Offenders confefs it, then to proceed Ore tenus
upon their own Confeffion ; and for the Publication of the
faid Words, all the Defendants were punifhed by all the
Prefence, una voce nullo contradicente by Fines and Impri-
fonments ; and Gooderick and Ingrum were fined the
moft, for that Gooderick had no Authority for the
Words concerning the Cinque-Ports, nor "could' Tugrum
find any Author for to vouch, that he heard by Perfons un- -
* known at Ligorne in Foreign Parts ; and therefore it was
“taken as a Fiftion of his own, ‘ '

3 o Trin. -
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Zrin. 10 Jacobi.
 In Curia Wardorum.
Esrwx”t:'x’: Cufe.

IN G_Philip and Queen Mery by their Letters Pa- King’s Grane
tent De gratia [peciali & ex ceita fLientia & wmerp how expound-
wmotu, €c. granted to Aringal Wade in Fee, the Farm [, .. &
ot Grange cilled Milton Grange in_Com. Bedford, Pac- zcof;f;o ;‘;
cel of the Poffcflions of the late diffolved Monaflery 5 Co.73- ’
of Woodborn, Tenendim predittam firmam five Gram- 4 3% 5%
ginm de mobis & fuccefforibus noftris, ur de Manerio To 8&.‘2;';09
softro de Eaft Greenwick in Com. Kantie in capire Sic. T
per fervitium vicefime partis unius Feodi militis pro
omnibus redditibus, fervitiis, exaltionibus, & demandis
quibuftungue, which’ Grange by mean Conveyance,
came to Chriftopher Eaftwick, after whofe Death the
Tenure was found werbatim, according to the Words
of the Patent. And the ereﬂion was, if the Tenure:
was by a Mean, as of the faid Honour, or in Capire:
*And their principal Reafon was, that the Letters Patent of * Twas argn-
the King fhall be conftrued according to the King’s ed to be 2 Te-

: . . " X . . oure in Ca-
Intention expreflfed in his Charter. And in this Cale pitc. ‘

of Neceffity fome Words ought to be rejected, fiill,
thefe Words (iz capite) and then the Senle will be,
Tenendum de nobis, &c. ur de Manerio mofiro de Eaft
- Greenwick in Com. Kantie per fervitium vicfine
partis unins feodi militis, &e. or thefe Words, Dz Ma-
nerio noftro de Faft Greenwick in Com. Kantie; and
then the Senfe will be, Temendum de wnobis, &c. in
capite per wicefimamn partem unius Feodi militis, &
for both together cannot ftand 5 and then the better -
fhall be taken for the King, as in 5 Marie, Dy. 162.
Tenure of the King, per fervirium militare, is to be
intended Tenure in Capite. So Tenure de guo “vel
quibus & per que [ervitia ignorant, is Tenure in Ca-
#ire, for the beit fhall be taken for the King. 15 Vide

H g
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H 9.7 14 E4. 4, 5.8 3 H 7. 12. 9 H 7. 9. 6, per
Huffey, 15 H. 7. 4 per Fineax. 19 H. 8. Title Offce,
‘Brook 8. Aftion. Another Reafon was added, That
if - thefe Words, 7z Capite, fhall be rejelted, then the
Words enfuing, fCil. per fervitium vicefime partis unius
Feodi milizis, €5c. fhall be rejefted here; and then the
Tenure will, be. by one ehtire Fee of a Knight, for
Words i the Middle of a Scntence may be extralt-
ed; and as well the Confequent as the Precedent
ftand. : S 1
But it was anfwered and refolved, that the faid
Grange was held of the King as of the Honowur,
and not iz Capite, and the Reafon was for this, that
‘Tenure of the King iz Cspite is as much as to fay,
Tenure in Grofs, or of the Perfon of the King: And
for this, that the chief and principal Part of the Bo-
dy of the Tenure of the Perfon of the King is faid
: in Capite. And it appears by ancient Records, that
Page [136]in ancient Time all Tenures in Grofs, or ¥ of the Per-
, fon of a Subje® were called Tenures in Capite: as in
Clanfe 9 H. 3. member 28. Robertus filius Madock te
nuit tervam de Thema Corber in Capite: And in the
fame Manner you thall find by many other Records,
Lands to be held of Subjelts iz Capite, which we
call Tenure of the Perfon, or in Grofs, but. of late
Time Dicitur de Rege [olummodo, terras teneri in
Capite. 'Then it is as much as to fay, Tenendum de
nobis, &c. ut de Manerio uoftro de Eaft Greenwich in
Grefs, ut de perfona moftra, which is againft the Na-
‘ture of a Tenure in Grofs, or of the Perfon, when the
Land is exprefly limited to be holden of a Manor,
see Cotton’s  €9¢. And for this, if the faid Words fhould be tranf
Records, 107, pofed, (¢il, Tenendumn de ncbis in Capite wt de Mane-
%.;F'}‘[’g‘;‘:“o"f‘ ®yio wnoftro de Eaft Greenwich, §c. this will not alter
tfacPCamc of the Cafe; fo when in the Beginning or End, the
Dover. = Land is exprefly limited to be held #z de Manerio,
' the Tenure of the Perfon is abundant : or it may have
this Senfe, that the King is Capur totius Regni: And
for this, inafmuch as it is limited to hold of the
King, who is' Chief, it may be vulgarly faid, that the
Tenure is in chief, inafmuch as it is of the King as
of a Manor. ! ' "
And as to the fecond Objefion; it was refolved,
That the abundant Words fhall be extended in Con-
firuttion of the Law, and not the Words fubfequent,
which doth limit' the Term in Certainty : And with
this Refolution in the principal Point agrees Mich. xl ‘
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& 18 Eliz. 345. where it was found that Owen sp Dovid
was feifed of certain Land in Fee held of the Queen, as
of the Principality of IVales in Cap. And it was held, Per
confilitim Curie, no Tenure in Capite; and fo (as it was
faid) it was refolved in the Time of H. 8. in Baron Lnke's
Cafe, where Lands were granted by the King to hold gf
him as of the Honour of Huntington, in Capite, that this
was 2 mean Tenure, and not i Capite. -

Nota, That a Tenure of any ancient Honenr, as of
Rawleigh, Hagent, and Peverel, are by Ufage, and Al-
lowance in all Ages, taken to have the Effeét of a Tenuze
i Capite, feil. To have all the Lands in Guard, &e. Fr
nmon valet ratio contra experimentum. Vide the Stat. of
Magna Charta, cap. 31. and the 11 H. y. in Rot. Pariia-
mesnri not printed, and 1 H. 6. Cap. 4. Vide Braston, k.
2. fol. 87. 30 H. 8. Dyer 8. 58. 29 H. 8. Brock, Title Z:-
very 28. 57. 5 Ed. 3.5,
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