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REP O RTS
Slr Edwmd Coke Ke.

Lord Chief Juftice of ENGLAND.
OF

Divers Refolutions and Judgments given with
great Deliberation, by the Reverend Judges and
Sages of the Law, of Cafes and Matters in Law
which were never refolved or adjudged before:

~ And the Reafons and Caufes of the faid Refolu-
tions and Judgments, during the moft happy
Reign of the moft Illuftrious and Renowned
Queen ELIZABETH, the Fountain of all
Justice and the Lxre of the L aw,

With Rererences to all the BOOKS of the
COMMON L AW, as well Antlcnt as Modcrn

Neminem oportet effe legibus fapientiorem.
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TO THE

READER.

X quo quintam

Relationum me-
arum partem in
Jucem ediderim,
quidam Juris noftri Mu-
nicipalis imprimis ftudio-
fus a me petiit, ut {cru-
pulum ipfi in hoc exime-
rem, quod in Prefatione
in fecundam R.elationum
mearum partem afferu-
erim, ¢ Si, antique cele~
<« berrime hujus Inful®
¢ leges cateris omnibus
¢ (humanas dico) non,

U

-« precelluiflent, fieri non

¢ poterag, quin ex tot
& vidtoribus, PDominif
¢ que, cum penes fingu-
¢ Jos effet, five Romani,

& fiye Anglofaxones, five

INCE the Pub-

Vifbing of the fifth
Part of my Re-

. ports, a good Stu=
dent of the Common Laws

defired to be f(atisfied, in
one [pecial Point, in my

Epifile to the [econd Part pre

of my Reports, where I
affirmed, < That if the an-
< tient Laws of this noble
< Ifland, bad 1ot cxcelled
<« gl others ([peaking of
< human) it tould wot be
« put fome of the feveral
¢ Congucrors and Gover-
 gors thereofy that is to

< (ay, the Romans, Sax~

¢ ‘ons, Danes, or Nor-
 mans, and efpecially

« the Romans, who %as
Az they

f.2.Co.Rep.
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To “the READ E R

“ they juply may) do
“ boat of their Civil
“ Laws, would (as every
 of them might) bave
“ altered or changed the
And ( [aith
he) fome of another Pro-
fefiorn are not perfuaded,
that the Common Laws of
England are of [0 great
Antiquity, as there fu~
periatively is [poken. True
it isy that the [aid Pe-
riod was my own Opini-
ony but not out of my cwn
Head: For it is the Fudg-
went of that moff reverend
and bonourable Fudge, Sir

John Fortefcue Knuight,-

Chief Fuftice of Eng-
land 2 the Reign of
King Henry the Sixth;
who (befides  his  pro-

found = Knowledge in’ the

Law, being alfo an excel-
lent  Antiguary ip  bis
Book intituled, De Politica
adminiftratione & Legi-
bus Civilibus florentiffimi
Regni Angliz Commen-
fa’r‘ﬁzs, cap. 1. [aith thus.
“ The Realm of England
was  firfi inbabited of
¢ the Britons,' next after
¢ them the Romans bad
 the Rule of the Laud,
€ and then again the Bri-
‘tons poffefled it ; after
whom . the Saxons in-
vaded ity who chang<

«©

o
&
€€

% did for Britain, cellit

ing the Name: thereof;

¢ Dani, five Normanni,
¢ & potifimum R omani,
¢ qui (quod jure poffint)
¢ de {fuo Jure Civili glo-
¢ riantur, has immutaf-
¢ {ent, vel antiquaffent.”
Prazterea (addidit) non-
nullos alterius effe profef-
fionis, qui non inducun=
tur ut facile credant Mu-
nicipalia Anglie Jura tam
profunde effe antiquitatis,
quam ibidem rei augendz-
gratia dicatur. Verum
fane hoc eft, comprehen-
fionem illam meam fuiffe
opinionem, non tamen ex
meo' fenfu depromptam,
fed ex judicio Spe&atiffi-
mi & Honoratiffimi Ju-
dicis Fobannis Fortefcue,
Ordinis Equeftris, ~ qui
regnante Henrico fexto e
fupremo Anglie tribunali
jus dixit, & preter eximi-
am juris prudentiam in
antiquitatis notitia excel-
huit, in libello cui titulum
fecit, De Politics admini-
frratione & Legibus Civia
bibus  florentiffimi = Regui
Anglie Commentarius, cap.
17. hec habet. Confuetuds=
nes Anglie antiquiffime
funts & per quingue nati-
ones viciffim ufitate € ace
cepte. Regnum Anglie prie
mo per Britannos inbabi+
tatum efty deinde per Ro<
manos regulatums iterumaone
per Britannosy, ac deinde
per Saxones poffeffum,. qui
S tomen



To the READ E R!

confenfi & fubferipfi, €.

" Aljud etiam diploma ex

facris {criniis, ante Nor-
mannorum ¢etiam- adven-
tum, de verbo ad ver-
bum proponam, quo qué-
ftioni fecunde directe fa-
tisfiat.  Ego Ethelredus
totins Albionis Dei provi-
dentia  Imperator’ cuidam
dilectiffimo mibi minifiro,
cui parentele nobilitas Ul-
fric indidit women, pro
fidiffimos quo mibi affabi-
liter obfecundatus eft obfe-
quio, quAnRAam ruris pare
ticulam, viz. duas Man-
fas & dimidium in loco
abi folicole ZEt Dunmal-
- ton appellant, in perpetu-
am  concedo - heereditatem,
guatenus ille bene perfrua-
tur ac profpere poffideat,
guamdin bujus ®&vi incola-
tum witali  flamine rota-
bilique meatn  percurrere
cernitury & poft iftins la-
bilis wite exceffum, cui-
cungue  fibi libuerst fuc-
ceffori relinquat. Sit an-
tem praediftum Rus qua-
dam communi terra fitum,
Liberumt ab omni mundiali
obftaculoy cum omnibus que
ad ipfum. Jocum pertinere
dignofcuptury tam in mag-
His quam in modicis rebus,
campis,  pafcuisy  pragis,
‘

€€ and

¢ Mercians bave confented
ubferibed. "I -
“ thelfwith Queer pave
< confented and - fubferin
¢ bed,&c.?

1 have bere fet down an-
other Charter of Reoord
made alfo long before the
Co;zquq/z}, de verbo in ver-
bum, for a direct Anfwer
20 the fecond. < I Ethel-
“ red 4y God’s Providence
¢ Emperor of all Albion,
 do gramt to my well-be-
“ loved Servitor, whofe
* Nobility of Parentage
““ bath given Ulfric for
¢ Name, for the faithful
 Service  wherewith pe
< bath courteoufly ferved
“ mey a certain Parcel of
¢ Land, that is to (295 two
“ Manfes and an halfy in
 a Place where the Inba-
€ bitants call Bt Dune
¢ malton, iz perpetual In-
¢ beritance, that be may
 well enjoy and ro/pe~
< roufly poffefs the [ame, as
 long as be is feen to yun
© the Race of this Life
 with vital Breath, and
“ may leave the [ame to

€ wwbat Succe(for be Dpleafe,

“ after bis Departure from
€ this tranfitory Life.” Let
“ the [(aid Land [citunted
 in a certain Common, be
§¢ free from allworldly Im~
“ pediment,with all which
£ areknownto belong to the
¢ [aid Place,  as wek

in



To the R EADER.

aomer ejus ex Britannia in
Angliam  mutaverunt s ex
tunc per. Daros idem reg-
wum  parumper dominatuim
efi, & iterum per Saxones,
fed finaliter per Notwman-
705y QUOYLTL PrOPAgo reg-
num iud obtinet i pre-
fenti. Et in onmnibus na-
tionum barum, € regum
ecorum temporibus, reguum
illd eifdem, quibus jawm
regitursconfuetndinibus con-
tinue regulatum eft. Que fi
optime 1on extitiffent, ali-
gui Regum illorumy jufti-
tia, ratique, wvel affectione
concitati, eas mutaffent,
aut omnino deleviffent, €
maxime Romani, qui Le-
gibus [uis quafi totum orbis
relignum judicabant. i
militer € alii Regum proe-
ditborum, qui folum gladio
regnum Anglie  poffide-
vunty quo € potentia fimi-
4, ipfi Leges ejus exinas

wiffe woluerumt. Neque vero

tantorum temporum cursicu-
Uis Leges Civiles, in quan=
tum Romanorum, invete~
vate [unt, meque Veneto-
rum Leges, quee fuper ali-
as antiquitate divnigantur,
quorum tum infulas in ini-
tio  Britonum, inbabitata
non fuity ficut nec Roma
condita, nee wllorum mun=
ai  regnorum  Deicolarum
Jeges tamto evo inolite
fumt : Quare, non bonas,
dmmo - now . optimas  effe

“ England: After them,
 for a certain Time, the
¢ Danes bad the Dominis
“ on of the Realm, and
 then Saxons again, byt
“ laft of ali the Normans
“ fubdued it, whofe Dea
& [(cent comtinmeth intheGo~
“ vernment of the King«
 dom atthis prefent. And
¢ in all the Times of thefe
¢ feveral Nations, and of
S their Kings,this Realm
“ was ftill ruled withthe
< felf-fame Cuftoms, that it
¢ is mow governed withaly
< Which if they bad not
 been right good, [ome of
 thefc Kings, moved ers
< ther with Juftice, or with
« Reaforry or Affection,
¢ wonld have changedthem,
“or elfe altogether abolifbed
¢ them, and efpecially the
¢ Romans, who did judge
€ all the Reft of the Worid
“ bytheirown Laws. Like~
5 wife wonld other of the
€ aforefaid Kings  bave
% dome, which by the
& Sword only poffefling the
“ Realm of England,
 might by the like Power
“C and Authority bave exe
« tinguifbed the Laws
“ thereof. And touching
% the Antiquity of the [amey
€ peither are the Roman
% Cjoil Laws, by [o bong
& Comtinuance of antient
< Times confirmed s not
< et the Laws of the Vea

A 3 ‘netians,



To the READER.

¢ netians, which above all
€ other arc reported to be
< of moft Antiquity, foraf~
< much as their Ifland in
 the Beginning of the
€< Britains was not then
< inbabited,as Rome then
< alfounbuildedsneitherthe
< Laws of any Nation of
& the World whichworfbip~
“ peth Gody, are of [0 old
€€ gnud  antiemt  Jears:
< Whereforethe Comtrary is
€< pot to be [aidmor thought,
<< but that the Englith Cu-
¢ foms are very good, yea
< “of all other the verybefs.”
- And albeity, I bad fo
good a Warrans for the (aid
Affertion ( for every Man
that writes ought to be [o
careful of fetting down
Truth, as if the Credit of
bis whole Werk confified
upon the Certainty of every
particular Periods) yet was
I right glad, to bear of any
Exception, tothe Endthat
fuch as were not perfuaded,
might either be rightly in-
Sfrrutted, and the Truth con-
firmed ; or that I might up-
on true Grounds be convert-
ed, and the Error reform-
ed: I defired to know fome
particulars, as many asthey
would ( for Generalties ne-
“wer bring any Thing to &
Conclufion.)y At length ( for
this was remembred when
I bad almoft forgotten it)
their great Defire was o

ria fere excidiffet)

Anglorum confuetudines, fi-
cut ngn diceres ita nec (uf-
picavi fas eft.

Licet vero hujus affer-
tionis tam locuples fit mi-
hi Author (quilibet enim
Scriptor adeo anxie fit
follicitus, ut ad verita-
tem dicat, perinde ac fi
totius operis fides, uniuf- -
cujufque periodi fide ni-
teretur) exceptionem ta-
men quamcunque fa&am
fuiffe letus audivi, ut
qui non indudti erant ut
crederent, edocerentur,
& veritas confirmaretur ;
vel ut ego ex {folidis
fundamentis in viam re-
vocarer, & Error corri-
geretur. Petii autem ut
particularia aliqua, quot-
‘quot voluerint, propone-
rent (Generalia enim
.conclufionem nunquam
conficiunt.) Tandemvero
(cum hoc mihi ex memo-
voto
(illis



. To the R
illis imprimis erat, ut te-
ftimonia aliqua produce-
rentur, quibus probaretur
Jus Municipale, in his
quatuor feorfim caufis an-
te Normannicam victori-
am, ut hodie fe habet,

viguiffe. 9§ Primum, Re~

ginam, Regis confortem,
ex Jure Municipali per-
fonam efle quz in Jus
vocaret & vocaretur, qu®e
daret & acciperet per fe,
Regis confen{u non adhi-
bito. 9§ Secundo, eum
qui jure optimo terras te-
net, eafdem cum bonis
‘amittere debere, fi effet

Feloniz reus peractus aut

exlex declaratus, & inde
heredes hereditate exclu-
dendos. 9§ Tertio, Muli-
erem proditionis minoris
convi¢tam, ad palum liga-
tam cremandam effe.
9 Quarto, an prifce An-
glie Leges Appellationes
ad fedem Romanam in
caufis Ecclefiafticis admit-
terent. ,

[tiones propofitas efle vi-

derim, refponfa directa

& demonftrativa fe mihi
obtulerunt. Ad primum
ecce tibi Diploma anti-
quum ante Normanno-
rum ingreffum in hec
verba. Regnante in perpe-
tuwm Domino noftiro Fef

Chrifio. Ego AEthelfwith

Regina, Dea largiente,

A 4

Ubi primum hafce qua-

EADER:
fee fome Proofs, that the

Common Law in thefc four
particular Cafes was before -
the Conquefty as now it is:
h) Fivf, that the Queen, bes Co.Lic. 131.4.
ing Wife to a King regnant, S5id. Tic of
was a Perfon Sole by the i Nonabili
Common Law to fie and g2 b )
be fued, to give and take, ; Cor :;f ar
&c. folelywithout the King. SO Liv3. 2 .
S Secondly, that a Man seld. Epiﬁ;m:i
feifed of Lands in Fees '™
Simpley. fball  forfeit bis
Lands and Goods by At
tainder of Felony, or by Out« -
lawryy and that thereby
bis Heirs fbould be difin~
berited. § Thirdly, that
a Woman being attainted
of Petit Treafon fbouid be
burnt. § Fourtbly, whe=
ther the antient Laws of
England did permit any
Appeal to Rome in Caufes
Spirituab or Ecclefiafticab

This £thell-
1 bad no fooner feen thefe This £ikell o

Q{tqﬁiom, but ‘z-”ﬁ“”ﬂy Iy Burghred K,
found diredt and demonftran o the Marches,
tive Anfwers vo the [ame. e, that King
For the firfty behold an ams Buwghred was
. L _alive ar this
cient Charter made blong be= Time, for he
fore the Conguefty which fol« s 2 Witoeld
R . his G s
Joweth i thefe  Words. hnd the Law
& Our Lond Jefis” hrif Smissi
“ yejgning for ever. I Ew Seid. Epinomis
¢ thelfwith Queen of the '
¢ Mercians byGod sGranty
- with



Torthe R EADE R.:

“ewxith the Gonfent of my
. BEaldermer, withgive by

<. Grant to Cathwolph my
<. moft faithful Servitors a .

%< gertain Piece-.of Land,
€€ being part of, my peculiar

€. Power (thatisto fay) a

<< Piece of Land:of fifteen

« Man(essn a Placewhich

<& i§ called Laking,. for bis:

¢ Obediencey and-payable.

€« Money in this Manner,

< that is to [ay, @ Thou-

< (aud five Hundred Shill-
< ings of Silver and Gold,
<< or fifteen Hundred Sicles,

& that be may bave, poffefss

. and enjoyat hipPleafure,
<< g5 Jong as be liveth ; and
< gfter bis Eind, and Limit
< of bis Days, be may leave

< it to whomfoever be willy

<& for everbafiing Powerand
<< perpernal - Inheritance.
&< And thismy Donation is
<< covenanted in the Year of
< our Lord’s Incarnation
« DCCCLXVIIL. ke
<« firft Indiction. And we do
< chargeall fecular Powers,
€€ in the Name of Gb4 the
¢ Father, the Sony and the
< Hyly Ghoftytoobferve the
< aforefnidinviolate. Thefe
- Witne(fes fuh feribing and
€€ confenting. . thereunto ,
<& awhofe Names bere recin.
¢ ted are underwritten. I
< Ethelred- King of the
« Weft Saxons bave con-.
< fented and [ubferibed. I
“¢ Burghred - Kzng of the

inegruin - [eniorumt,y

Merciorunzy  cum - confenfy
orikine  corcea
dens. donabo Cutbwulfo fia
deliffimo minifivo aliquam
telluris - partem mew pro-
prie « poteflatisy - id  eft,
terrane *XV. manentinm ip.
loco qui_dicitur. Laking,
pro ejus hujufinodi obedicpa
tia atque. pecunia placan
biliy hoc et mille” quin-
geniis . folidis argenti €
auris vel quindecies cenw
tum  fickisy ut habear €3
poffideat quam din vivas,
perfruaturque  wolumtarie,
&3 poft finem illius termi-
numgque  dieruny,  Kberam.
relinguat cuicunque voluew
vit in  [empiternam pote~
ftatem bareditatemque per-

petupmn. Bt bae  do-
natio  patta eft  anno
Dominice  incarnationis

DCCCLXVIIL  Indic-
tione prima. Et preecipimus.
omuibus:  [@culi potefiati-
bus, in womine Dei, Pa-
trisy, & Filii, € Spiri=
tus  Sancti, bec ﬁzz;m—n
ditta . inviolata- [ervare.
His _ieflibus . fubforiben
vibus € confenticntibus,
quiarnme . nomina  poftreci-
save ~ conferibumtar. . Ego
Ethelred  Rex Oecidens
talinm'  Saxonum  cénfenfi
& fubforipfi, &r. - Ego
Burghred  Rex  Mercio-
rum confenfi €  fubferipfi,
Ego Etbelfwith Regina
S O eot=



To the READE R:

« ji great Matters, as.in |

% (mallyin Fieldss Paftures,
< Meadows, Woods : Expe-
% dition, . Building of
¢ Bridge and Caftle being
« cxcepted. Such as [ball
< diminifb and violate this
“ my Gift (which I wifh
“ may be far from the
& Minds of all the faithful)
< Jet them have their Part
< with themy of whom it
<« fhall be refounded, De-

I 2)

¢ part from me ye curfed -

« into everlafting Fire,
< which is prepared for
® Satan-and his Angels,
< unlefs they do make A-
< mends by lawful Satis-
&< faltion, obtaining Par-
€ don by due Penance to-
¢ wards God. Whereasthat
« ahich Man's Memory
< doth overpafs, the dili-
& gent Search of Writing
< doth preferve: This isto
<« be potificdtotbeReaders,
< that the [aid Land came
< to the Difpofition of my
€ Right, by the Crime of a
<« certain Maw's un/peak-
<< gble Prefumptioss, where-
<< with boldly and feloni-
< ou/fly be hath not abborred
€ to incumber  bimfelf,
€< which-Man bis Parents
¢ named Bthelfig albeit be
& path difcredited  bis
¢« Name by a foul Faylt :
€€ And by me (as is afore=
€ (aid) the (aid Land is
‘& beflowed upon my reves

Ll

L2}

[yhviss exceptis ifiis tria
bus,  expeditione, pomtis .
arcifve confiruitione. Hane
vero  meam  donationem
(quod opto abfit a fideli-
um mentibus) minnentibus
atque  frangentibus,  fiat
pars  eorum cum illis de
quibus echontifatur, Dif-
cedite a me maledi&i in
ignem @ternum qui para-
tus eft Satanz & fatel-
litibus ejus, #ifi prius
digna Deo penitentia wve-
niam legali  (atisfatFione
emendent.  Nam quod ho-

-minis memoria  tranfilit,

literarum  indago  refera
vat.  Unde boc legenti-
bus eft intimandum, quia
boc prefatum rus per cy~
Jufdam viri infanie pre-
[umptionis culpam, qua
audalter furtive (e obli-
gavit, nom abborruity cui
nomen  Ethelfig parentes
indiderey licet frdo mp-
men dehonefiaverit  flagi-
tin, ad mei juris deve-
wit  arbitrivm  atque per
me reverendo, ut jam ante
prafatus  fumy  collatum
eff miniftro, cujus culpe
notam  Anglica relatione
bic ratam duximus effe mo-
tandum. ‘
Hic erat ille fundus
Diy  per DPe lams
= forise
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fotisfactus apud Dunmall-

opyopp € Dunmal-
lt:on,, quem Zthelfigus fo-
von, pe [Edelyige jo-
risfecit Zthelredo Regiin

opp €%elped Cynning
gyam})s: Hoc eratideo qd’

©o hanbda : Sxc par Sen 'p

ille furatus eft ZEthelwini
he roprezle  Ehelpiny
Porcos Ethelmeri filii Se-
rpn f€belmeper  runa
natoris. Tunc adequita-
fEaleepmanr.  Dariton

~ runt ejus famuli, & abftu-

hiy Men To, 7 Tu-
lerunt furto fublata ex -
gon vo be TpIC OF fE:-
thelfigidomo, & illeerupit
belyigr hur, 3 he op-
in fylvam, & homines il-
beaprz co puda, 7 Man
Ium fugaverunt inde. Atq;
him arplynse bpa. And
homines detulerunt ZE-
Man  gepeho  fE%el-
thelredo Regi illum fun-
pedb Cynning bac lans,
dum & ejus bona. Tunc
9 bir zpa. Pa rop-
-donavit ille iftum fundum
zapa Pe F landa Hapar
Hawafofuofamuloin per-
hir an on ece
' petuam hereditatem. Et
ynge. Anb pulppic
Wulfricus Wulfruni filius
pulppuny  rune o
tenuit poftea ab illo per-
Typan =T
mutatione cum illis qua

pipro (id am e him.

him  ge-.

“ rend Servitor. The Mun-
“ ner of whofe Fanlt we
¢ thought good to note here
“ in Englifh,

 Ihis was the Land Seld. Epinomis

€ forfeited at Dunmal-
“ ton that Ethelfig for-

€ feited to King Ethel-

“ red’s Hands. It was

il

“ fo themy that he fiole -

€ Ethelwin’s Swine, who
€ awas Son to Ethelmere
« Ealderman ;
“ Man did ride to bim,
“ and took the Things

€ folen out of Ethelfig’s

 Houfe, but be burft out
“ to the Woods, and Men
“ outlawed bim, and Men
 brought to King Ethel-
“ red bis Lands and bis
¢ Goods.
 that Land to his Servant
“ Hawes for a perpetual
€ Inberitance. And Whul-
¢ fric, for to Wulfrun,
 after bad it of him-in
 Exchange for other

then bis

Then gave he.

 Lands that pleafed bim

€ better: And this was
< with the King’s Leave.
 and with the Tefiimony
 of his Wife Men..

« This
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¢ T'his. Donation was
141
. the Incarnation of our
¢ Ld.DCCCCXCV.1be
€< VIIL Indittion, in the
¢ XVIL Year of the [aid
« King. This Charter was
<« written withthe Confent
< of them whofe Names
< are bereunder written.
¢ I Ethelred King of
¢ Englithmen  bave con-
< fantly coufented and
< yatified ‘this Donation
< under the Sign of the
<« Holy Crofs. I Alfric by
€ God’s.Grace elected unto
€ the - Archbifboprick of
<« Canterbury, bave efia-
< plifbed this Gift with
« the Sign of the Crofsy
“‘,&EC.”“ . B e

a

~ipfi gratiora erant, cum
made’ in the Tear from

gepemep  pxy, be pe
Regis venia & ejus pru~
Cynmngy leap, 3 pur

dentum teftimonio. .
pioccene gepicensy.

Acta eft heec prefata do-
natio Anno ab Incarnatione
Domini noftri 993. Indiitis
one oltavo, Anno vero Reg~
ni prefati Regis 17. Seripta
¢ft bec cartula bis confen~
tientibus qui (ubternot anturs
Ego Zthelredus Rex Ange
lorum. prefatam donationem
[ub figillo Sanite Crucis
indeclinabiliter confenfi at=
que roboravi. Ego ALlfricus
Dei gratia eleitus ad. Ar-
chiepifcopatum Dorobernens
fis Ecclefie ejufdem donum
Crucis tawmate ftabilivi.
Ego Aeifbell Wintonienfis
Ecclefie Epifcopus defigna-
vi. Ego Aefcwith Dorcenfis
Epifcopus Ecclefie adnota=
i Ego Athulf Hereforden-
fis Ecclefie Epifcopus ime
pofui. Ego Valfsig Scirbur-
nenfis  Ecclefie  Epifcopus
conelufi. . Ego Athelwerd
Dux. Ego Aeifric Dux. Ego
Aelfbelm Dux. Ego Leoffiz
Dux. Ego Leofwin Dugx.
Ego Aelfwerd Abbas. Ego

- Aelffige Abbas. Ego Leofric

Abbas. Ego Brithelm Ab=
bas. Ego H}ng&_zr Abbas. Ego

Athelmer Minifter. Ego
Ordyif Minifter. Ego Aelf-
fize Minifter. Ego Brith-
wolde Minifter. Ego Mz{f;
e
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beb Minifier.
Minifier. Ego Wifget Mi-
wifter. -Ego Leofric Mini-
fier. Ego Athelric Minifeer.
Ego Leofric Minifter. Ego
Wifmer Minifter. Ego
ena Minifter. S

Ad tertium Caius Juli-

us Cafar (qui ante Chri-

ftum ' natum annis jam
MDC. tranfaétis) prodit.
_De morte Mariti fi com-
pertum eft, uxorem igni
atque omnibus tormentis
excrutiatam interficiunt,
ut hodie in'ufu eft, apud
Mnos. St

©Ad quartum & poﬁre— :

. mum, authoritate Parli-
~ amentaria Anno 10 Regis
Henrici {fecundi, qui fuit
Domini MCLXIV. f{an~
citum eft. - De appeliatio-
uibus fi emerferint ab. An-
chidiacono debet procedi aid
Epifcopumy ab Epifcopo ad
Archiepifcopum, € fi Ar-
chiepifcopus defuerit in ji-
fitia exhibenda, ad Do~
-minum Regem pervenicn-

’ . :’dum _,ﬁ;ﬁ"é‘“@tfsmﬂp ut pi"lﬂ'

repto gpfius .in, Cuvia r-
- ghiepifcopi comtroverfia ter-
aminetur : Tta yuod non de-
| .,é?ﬂ‘t:ﬁﬁm procedi 4bfqm€
elfeefu Domnni Regis. Et

Brs- |
- 'Z;oucbiﬂg the Third,C

Ego Vulfric

Lib. 6. pag. 68. (who

wrote before the Incarnd- Cefurs Com.
«tion of Chrift, above 1650
Tears paft) affirmeth, Thit ria reperta,atg;

inde in Galliam

if the Wife be [ufpeited of
the Death of her Husband,
Et fi compertum eft, igni,
&c. interficiunt: That is,
and if [be be found Guilty of
the Death of her Husband,
‘which is Petit Treafom,
the Wife is burnt to Death,
as fbe is (i1 that Cafe) at
this Day. o
For the Laft, by an A%
.of Parliament holden in the
tenth Jear of King Henry
the Second, which was ii
Anno Dominj 1164. it is

-enatted as followsth. < As geld Janus |
< concerning Appeliations Aogl-72.
¢ if any fball arife from ger

 the Archdeacorn, they
€ muft proceed to the Bi-
< fbop, from the Bifhop to
5 the Arcbbifbop : And if
& the Archbiflop do fail in
€ doing Fufiice, it muft
“¢_lafly come tothe King,
¢ that' by bis Precept the
& Comtrover(y-may be end-
S ed in the Archbifbop’s
¢ Court, [othat there ought

o v & ”0?

2~ . ‘
! < ! 7" See in the Pre=
{ar in bis  Commentaries faceto the 3.
Part of my Res

Dafeiplin’ Drui-
dum in Britan-
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- €€ not to be any Proceeding

¢ fartber without Affent of -
And that
this amongft many other -

€€ the King”

might not tafte of Innova-
tiom, the Record [aith,
€ This Recognition or Re~
¢ cord was made of a cer-
€ tain Part of the Cufioms
¢ and Liberties of the Pre~
¢ deceffors of the King, to
¢ wit, of King Henry bis
“ Grandfathery and of o-
¢ ther Kings,which ought
€ to be obferved in the
¢ Kingdom, and beld of all
¢ for the Diffentions and
¢ Difvords often arifing be-
¢ tween the Clergy and
¢ our Lord the King’s Fu-
¢ fticesy and the Pecrs of
¢ the Realm : And all the
< Arcbbifbops,  Bifbops,
< Abbotsy Priors, Clergy,
¢ with the Earlsy Barons,
¢ and all the Nobles, &c.
¢ bave fworn and affired-
< ly promifed in the Word
€ of Truth, with one Con-
§¢ fent to keep and obferve
- € tbe faid Recognition to-
“ ward the King and bis
¢ Heirs in good footh with-
¢ out evil Meaning for -
“ wer.”” But herein I per-
Suaded my felf, that every
Man  that bad advifedly
and with an equal Mind
read Candry’s Cafe, pub-
Yifbed in my laft Reports,
‘would therewith in this
Point have been [atigfied.

perpetuum.

hoc inter alia, ne novum
videretur, in ipfo auto-
grapho fubjungitur. Fzc-
ta et bec Recoguitio five

Recordatio cujufdam partis

Confuetudinum & Liberta-
tum antecefforum Regis, vi-
delicet, Hemrici Avi [uiy
€ aliorum, que obfervari
debeant in Regno, € ab
omnibus temeri propter dif-
[enfiones € difcordias- (xpe
emergentes inter.Clernm €3
Z?uﬁz’ciarios Domini Regis,

Magnates Regni. Et
banc  recognitionem five
recordationem ommes Aychi-.
epifcopis Epifcopi, .Abba-
tes, Prioresy Clericiy cum
Comitibus, Bayonibus, Pro=
ceribus cunltis, €c. jura-
verunt & firmiter in verbo
veritatis promiferunt una
voce tenendas € obfevvan-
das Domino Regi €9 heere-
dibus fuis bona fide, &
abfque  mdlo  ingenio in
Ego autem
hac in re mihi perfua-
deo, quod quicunque con-
fiderate & =quo animo
caufam Caudrei in Re-

-lationibus meis poftremis

legerit, fibi abunde fa-
tisfactum putet. Nec pof-
fum non agnofcere, me
‘minime expe&afle, ut

~Theologus aliquis ejuf-

‘modi refponfionem pro-
cndere voluerit, cujuf-

‘modi in lucem  prodiit,

de caufis.

idque duabus de cau
b Primum,
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Primum, quod Veritatis
& Charitatis lineas tran-
filiendo, convitiis & ca-
lumniis a queaftione om-
nino alienis fit referta.
Ingenium igneum & Sa-
lamandrinum Theologos
minime decet; & Con-
vitia effulminata ex ore
effervefcente, quod fe,
animi inquieti freena {pu-
mantia mordendo, lanci-
nat, queque odii {femina
& lites in perpetuum fe-
rendi caufas fuggerunt,
labiis 'Theologicis funt
indignifima. Certo {cio
nec Syrtes quibus firmum
folum non {ubeft, nec
fepimenti ex carduis,
paliuris, & {pinis ad
bafes, macerias vel mez-

nia idonea effe, illi pre-

fertim qui fublime &
Theologi Catholici nomen
Yonge lateque patens fibi
arrogat. Qui refponfi-
onem ex confcientia &
charitate molitur ut al-
teri parti perfuadeat, ar-
gumenta ejus & rationes
repeteret, & Categorice
at?ue Chriftiane ad idem
refponderet, - nullis con-~
vitiis in eum evibratis
quem in fuam fententi-
am perducere ftudet, aut
ftudere debet, 'T'yrones
in Diale@ica convitiari
folent (ut infcitiz no-
tam fubterfugiant) cum
~argumentum in illos con-

And Imuft freely acknouw-
bedgey that I never expelted,
that any Divine would bave
attempted to have made
Juchan Anfwertothat Cafe,
as lately harh been publyfp~
edy for two Canfes. Firfp,
for that it is (exceeding all
Bownds of Truth and Cha-

r28y) fulk of Maledittions

and Calumuiations, nothing
pertinent to the State of the
Rueftion. It becometh not
Divines, to be of fiery and
Salamandrine Spirits : Nei-
ther are bitter Inveltives
Joamed out of an hot Mourh,
ever fretting it [elf upon
the Bit of Difcontentment
(the Seeds of Hatredy and
Means of making Contro-
verfies immortal) befeem
ing the Lips of any Man
of that Profeffion. Sure I
aity that, neither uick-
[ands baving no  fiedfaft
Ground, nor Quickfets of
Brambles or Briars, are fit
either for Foundations, or for
Fences or Defences, efpeci-
aly for bim that ufurpeth the
[ublimeand broad-[preading

X . : Father Parfims
Name of the Catholick faher P

Divine. He that will make ©
any Anfwer out of Confei-
ence and Charitys to per-
fuade the adver(e Party,
Jhould repeat bis Authori=
tigs, his Arguments, bis
Reafons, and.categorically
ayd chriftianly Anfwer the
Mazrer ad idem, without
it T
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ony Inveltive againft the
Perfons, whom bis End is
Cor fhould be) to convert to
bis Opinion. Toung Sopbi-
fiers are wont to rail (and
by that Means keep them-
felves  from a Nonplus)

" ‘when they are not able to
anfwer the Argument infor~

ced againft them. Secondly,

‘tortum.declinare nefciant.
-Secundo, quod in Epifto-
Ja- ad: Lectorem - jam
tum  prefatus  fuerim,
mihi rem efle cum Mu-
nicipali Angli®z  Jure,
quod mei’ ‘profeffionis
-proprium eft fubjeCtum,

for that (as I publifbed in -
my Epiftle to the Reader) -
I deals only with the Muni-
cipal Laws of England,as -
a Subject proper to my Pro- =

feffion.

Reader) any Reply at all,
Jor I will not anfwer unto

- bis Inveltives, and I can-

not make any Reply at ail

- 2oany Part of bis Difcourfe.

‘True it is, that Calumnia-
tions be great Motives of
Revenge, and confequently

of Breach of Charity, and
of God’s Commandment :

AndthereforeDavid pray’d,
Redime me a calumniis
hominum, ut cuftodiam
mandata tua. Buz it is far

 unbefeeming & Man of ‘my

Vocation, Convitium con-~

'vitio regerere, . for that

were Lutum luto purgate.
-And God bath Iéft a Prece-
dent of a Fudge, (who alfp
was the firfp Reporter of
Law) that be-was Mitiffi~
‘mus {fuper omnes homines
'qui morantur in terra:

Whofe Example all Fudges

Expszf? not from me (good

Refponfum .a .me ne
expectes velim (Candide
Leftor) calummniis enim
& contumeliis ejus mini-
.me refpondebo; & nul-
lum ad ejus commentati-
‘ones refponfum referre
vifum' eft. Verum . eft,
-calumnias vindi¢tam pro-
vocdre, & inidé charita-
tem & Divina mandata
-violare, ideoque Dawid
-precatus eft, Reédime me
& calumniis bominuwm, 4t
cuffodiammandnts tna. Mei
-autem loci honfitie plane
indignum eft;” Convitium
-convitio regerere s Tlud ¢-

cxiian eft Jutwin Wito puviga-

<¢. Déusipfe exemplar
“Judici propofuit,” qui &
-ipfe primus erat Juris Re-
‘ator, Mitiffimus fuper ovi-
165 Homines qui mbrantur in
terra, Ad cujus -exemi-
plom Judices finiguli, . etfi

‘ © indies
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indies irritentur, gquan~
tum poflunt fe confok-
mare debent. Hic illi &
de illo tantum hac incaufa
dicam, Jlle didicit wmale-
dicere, egn malediita con-
temmere. Caufa cur re-
{ponfionem teddere non
poffum, hz¢ eft, ego tan-
tum textum retulerii,
& quafi unum confenfum
& concentum antiquarum
hujus Regni Legum,
quz comprobate om-
nium feculorum fucceffi-
one, tam univerfali con-~
fenfu in Parliamentis,
?uamjudiciis & fpectarif-
imorum Judicum & Juris
noftri Prudentum fenten-
tiis in ordine judiciario,

quz ex jurejurando &

confcientia tulerunt.

Annum, Paginam, Ca-
put, & alia cetta indicia,
ad faciliorem inventio-
nem, adnotavi. Plura
etiam attexere poteram,
nifi caufee illius Relatio
(quz fane perlonga eft)
plus nimio {ua prolixitate
excurreret.  Cum librum
introfpicerem, {empet ex-
pectans aliquod ad rem
refponfum, in Authore
tandem deprehendi {fum-~
mam Juris hujus Reg-
hi,. de quo agebatur,
ignorantiam cum {fumma
audacia, quod plerumque
fit, conjunétam: At per

EADER.
(though they be provokes
every Day) ought as much
as they carn to imitate aud
Jollow.  This only wi I
fay in this Caufe, to bhim
and of him, Ille didicit
maledicere, & ego males
dita contemnete. The
Canfe that I caimmot veply
15y for that I have only yes
ported the Text, asnd as it
were the very Voice of the
antient  Laws of  this
Realm, proved and appros
ved in all Succeffions of
Agesy as well by univerfal
Confent in Parliaments, as
by the Fudgments and Re=
[olutions of the reverend
Judges and Sages of the
Common Laws, in  their
Judicial Proceeding, which
they gave upon their Qaths
and Confciences.

I quoted the Year, the
Leaf, .the Chapter, and 0=
thet certain Rferences for
the ready Finding thereof.
And I cowld bave added
~more, if the Report of that
Cafe (bring wery long, as
it i5) fbould not have been
drawu to an extraordinary
Prolixity.  But when I
looked into the Book, cvcy
expecting fome Anfwer to
the Matter; in the End 1
Jound the Author utterly jgs
norant (bit exceeding bold,
as commonly thofe Quali=
ties concur) in the Laws
of the Realm, the only

a Subjelt
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Subjelt of the Mattey is
Hand, but condd wet find in

a# the Book awy Authority

- oxt of the Books of the
Commox  Lows of this

Realm, sAts of Parlia-

menty, o ary legal and ju-
dicial Records quoted or
cited by biws for the Main-
zenurre of any of bis Opi-

- sriores or Conceits: MHihere-
upons {ssir Fuflice ¥ onght)
£ bad Fedgment given for
me, #porr « Nihil dicit,
and therefore camwot make
any Replication. For bis
Diviwity and Hiffories ci-

ted &y bim, only publifhed
ire the feid Book Ad faci-
endum populum, (bur
bow tridy aud fincerely bis
ows Confiience kisowing,

be thonght it beff for the
[falving of bis Credit to con-
ced bis Name) { widl not
anfwers for then I fbould
folivww Fiue in bis Error,
&id depart from the State
of ¢the Queftion, whofe only
Subjer? is the Municipal
Lisws of this Realm.

A Bave (good Reader)

browght this fixth Werk to
& Conilufione  and pubiifh-
ed- it for thy private In-
PratEion, for the publick
Good ard Quist of many,
zud for preventing of Dan-
gersthe Danghter of Error.
I confefs that Englifhimens
Ations bavé been renown-

- ed in the Ear of the whole
P o

totum fibrum ne vel ee-
{timonium quidem ex Ju-
ris noftri Municipalis Co-
dicibus, Statutis Parlia-
mentariis, aut {criniis le-
galibus & judiciariis ab
ipfo prolatum, in {us
opinionis  firmamentum
comperi: Adeo ut (Fu-
fitia-ipfa judicante) pro
me f{ententia lata fit ex
formula Nibi¢ dicit, ideo-
que refponfum reponere
non licet. Ad Theolo-
gica & Hiftorica ab illo’
prolata in eodem Libro,
{olummodo A4 faciendum
popuine  (quam . vere &
fincere ipfe fibi confcius,
ut fidlem fane tueretur,
nomen reticere conful-
tiffimum putavit) haud-
guaquam Refponfum re-
eram: Hoc enim effet
ipflum errantem confec-
tari, & a quaftione pro-
pofita, que in Jure no-
ftro Municipali verfatur,
longe aberrare.

~Jam f{exto huic operi
(Benevole Lettor) {upre-

.mam manum impofui, &

ad tuam privatam infor-
mationem, bonum pub-
ficum, plurimorum fecu-
ritatem, & periculum a-
vertendum, quod ex er-
rore enalcitur, in lucem
edidi. Res geftas' Anglo-

 rum



To the READ E R.

Lively expreffing and true
Application of the [ame.
In reading thefe and other
of my Reportsy I defire the
Reader, that be wonld not
. vead (and as it were fwal-
fow) too much at once’s for
greedy Appetites are 1ot of
the beft Digeftion; The
 whole isto be attained ta
by Parits;
Cwhich is the beft Guide)
wmaketh #o Leap, Natuya
pon facit faltum. . fnd
‘true it isthat Seneca [zith
Cas in another Place I have
faid) Quo plus recipit a-
nimus, hoc fe magis lax-
at: The Mind, the more
it fuddenly veceiveth, the
more it lofethy and freeth
at felf. A curfary and tu-
wmultuary teading doth ever
make a confufed Memory,

a troubled Utterance, and

an incertains Fudgment.
If thefe or any other of
wmy Works wmay in any Sort
(by the Goodnefs of Al-
anighty Gody whe bath en-
abled me bereunto) tenad
~to (ome Difcharge of that
great Obligation of Duty
wherein ¥ am bound to my
Profeffions and give Di<
xeétions for the Efablifb-
ment of Fnberitances, Pof~
feffionsy  and. Interefls, in
Peace and RQuictnefs, F
foall reap fome Fruits of

and  Nature

riys explicetur, & veris
us applicetur. In his mea-
is Relationibus legendis 3
Leétore contendo, ut non
multa fimul Jegeret (&
quafi deglutiret) avidi e~
nim appetitus non optime
digerunt. Univerfom per
partes apprehendendum,
& Natura, que Dux op-
tima, faltum non facit,
Verum eft illud Seneca
(qued alibi protuli).

uo plus recipit animus,
hec (e magis laxat..

Defultoria & tumultuaria
le&tic memoriam confu.
fam, elocutionem impe-
ditam, & judicium incer-
tum reddit. Si hoc vel
aliud quedcunque ex meis
opufculis quovis modo
(Dei optimi  Maximi
propitia benignitate, qui
mihi ad hezc facultatem
fuppeditavit) ad fidem
guam merite profeflioni
mez debeo liberandam
faciant, & ad hzredis
tates, poflefiones, & fua

‘cuique jura in pace &

fecugitate conftabilienda
dirigant ; aliquem vitalis
arborts fru®tum mihi de«
cerpam. Veoti enimcoms
pos ero, & cumulate
mihi pro {ufcepto labore
fatisfaGtym erit. Scopum

' | enimly
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enim, quem mihi propo- the Tree of Life; for my
fpi, attigi, Defire fball be accomplift~
edy and I fball veceive fuf=
JicientRecompence for allmy
Laboursy for their true and
Jinal End fball be effected.

Accipey quo femper finstnr Epiftola verbo,
Et vigeant jura, € (Leltor amice) Vale.

‘Where
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yum in univerfo Orbis
terrarum theatro celeber-
rimas fuifle agnofco; ac
preclarius geftas quam
defcriptas, quod Hiftoria,
‘qu# ornate narraret, de-
ftituimur: Leges etiam
Anglorum preftantifimas
effe agnofco; multo ta-
men praftantiores quam
videri poffint ulli oculo
(nifi quis Dioptica linea
in eas intueatur) quia
Styli fplendor & Orati-
onis ' compofit® ornatz-
que lumen abfit, que
nunquam majori quam
‘hodie pretio, Prudentes
nihilominus {cienti® my-
fteria ample&entur, licet
exiliori {cribendi genere
proponantur, nec pretio-
{as & nobiles gemmas re-
cufabunt, quamvis vilio-
ribus thecis recondantur.

Particularium  caufa-
ram & exemplorum Re-
latio dilucidifima eft do-

cendi Methodus, & rec- -

ta Jurjs ratio & regula:
Sic.epim Divinum Nu-
men, cum judiciarias Le-
ges per AMpyfer promul-
garet, exemplis docuit
pro Legibus, ut videre
eft in Exodo, Lecuitico,
Numerisy, €3 Deuteroro-
mio.  Gloflographi iti-
dem, ut regulam Juris
Civilis illuftrent, {epe-~
numero regulam ad ex-
emplum revocant, ut cla-

a 2

Worldy but far better dona
than they bave beew told,
Jor want of & good Hiftory ;
and their Laws moff ex-
cellenty, but far better than
they feem to any Eye (us-
lefs be can look inn the vi-
fial Line) for wat of good
Stiles and fair falling Sen~
tences (which uever were
at [o high o Price as now
they bear) bnt wife Men
will embrace the Secrets of
Skilly though they be writ-
tenn with an evil Pen, and
will mot vefufe precious
Fewelss though they be
bronght in a plain and
bomely Receptacle..

The Reporting of parti-

cular Cafes or Examples is

the moft per(picuons Conrfe
of Teaching, the right
Rule and Reafun of the
Law: For (o did Almighty
God bimfelfy when be de-
livered by Mofes his judi-
cial Laws, Exemplis'do-
cuit pro Legibus, as iz
appeareth in Exodus, Le-
viticus, Numbers, and
Deuteronomy. Anud the
Gloffographersy to illufirate
the Rule of the Civil Law,
dy cften reduce the Rule
into ¢ Cafey for the more
lively
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Where Services intire fhall
be apportioned.

Hill. 36 Eliz. in the Conrt of Wards.
Refolutions by the two Chief Fuftices and

the whole Court of Wards, concerning
Apportionment of intire Services.

BruteR ToNs Cafe.

ORD and Tenant of three Acres of Land by Homage, 5 co. 104, 1,

Fealty, annual Service of a Hawk, and Suit of Court, 10 Co. 108.a.
the Tenant makes a Feofment in Fee of one Acre,

the Feoffee fhall hold by Homage, Fealty, a Hawk, and

Suit of Court by the Common Law, For (2) Que in partes (s) Co.Lie,

dividi nequennt, folida a fiugulis prefantur, and there- 149-5

with agree the Books in 2 E. 2. Avowry 184. 5 L. 2.ibid.

205. 11 K. 3. Avowry 1ot. 24 E.3.73.4. 34 A p. 15.

22 F.4.36, 37, 29 H.8. Teunres 64. and Tit. Avowry. And no

Difference as to this Purpofe between intire Services annual,

as Suir, a Hawk, ¢c. and not annual, as Homage, Fealty,

Heriot, &5e. And as to Heriot, vide 54 E. 3. (1) Heriot 1. (5 8Co.105.2

And the Statute of [t 5. of ¢) Quia Lmptores terra- 196 8.

rum cannot extend to intire Secrvices to hold gro (d4) (1‘33(‘;’ Lit.

particula, becaufe fuch Services are not divifible, and by (d)2 Inft. o3

Confequence each fhall hold by the Whole, as he fhall hold Plowd2goa.

by the Common Law. But in the Cafe of Suir, the Star. oftea 1.b.

oz’ (e) Marlbridge, cap,-9. has eltered the Law in two Cafes: )2 fnft. 116,

1. In Cafe of Coparceners and their Vendees by Equity, as l.l7,P1i|8, ”9"!:

appears by the Regifter und'f:‘.N.‘Z?; 159. 4. & b. where the ‘*-,.‘.&'.Bf’l“;fﬁ";ﬁ' -

Writ recites, Cums de commzuii confilio vegin nefbri provifhms

- fit, [7 hereditas aliqua, de qua unict fefla debetur, ad plures
B ‘ baredes
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BRUERTONT Cafe. Part VI,
beredes vel ad alios per venditionene devolvatur, &c. 2. The
Stat. provides, Er /7 plures feoffati fuerunt de bereditate o-
ligua, de jua wunica felia debearyr, Lominus unicam [ellam

¢. But that is meant when the Ten’t who holds by
Suit enfeoffs others {everally, viz. one of one Part, and ano-
ther of another Part, &5c. in certain 5 there Dome’ habebit niff
wunicane (efame 5 and he who doth the Suit fhall have Contri-
bution for his Charge againft the others, and that appears by

_the Stat. of Marlebridge, and the Regitter,and F.N. Z.159.

5. But if the Tenant who holds by Suit infeoffs many joint-
ly, that is out of the Stat. as to Contribution, for withoutex-
prefs Agreement he fhall not have Contribution. But yetall
the joint Feoffees fhall do but one Suit, as they fhall pay or
deliver but one Hawk, or other yearly intire Service, and
therewith agrees F. N. 2. 162.c. But if the Tenant makes
a Feoffment of the Moiety or third Part in Common, and not
in Severalty, it is out of the Purview of the Stat of Muarle-

. bridge : Forwhen the Poffeffion is intire and undivided, there

{#) Antea 1. 2.
+ Inft. 503,
Plowd.>40.a.
{5) 29 H. 8.
Br.Tenure 64.

~cannot be Contribution, and therewith agrees F.N.B. 162.4.
(That Tenant in Common fhall do feveral Suit, and feveral
Service,) AsFeoffee of the Moiety or third Part is out of the
Statute of Quia Emprores terrar’ to hold pro (a) particuls,
as it is held in 29 H. 8. Bro. Tit. (1) Tenures. 2. Altho’ the
Tenancy and every Part of it is held and charged with intire
Services; yet thereinobferve this Difference,between the A&t
of theTenant by the Severance and Parcelling of the Tenan-

- ¢y to others (for that fhall give Benefit to the Lord who is

(c)CoLit.rs2.b
t Sid 93.
Poltea 51. b,
Hard. 385.

() 8 Cr,1e5.b,
306, 2. M0.201,
Co. Lic.149.a.

(¢) Se&. 222.
{f)10Co.108.b.

a Stranger to it) (c) Res inter alios alfe nemini nocere de-
bent, fea prodeffe poffunt, and the A& of the Lord himfelf
to take any Parcel of the Tenancy, fhall turn to his Preju-
dice; for by his Acceptance of any Part of the Tenancy, all
the faid yearly intire Services are gone and extinét; and
therefore if one holds his Land of his Lord by the yearly
Service, of a Hawk, Horfe, or the like ; if in fuch Cafe the
Lord purchafes Part of the Tenancy, fuch (4) intire Servi-
ces are gone, becaufe fuch Service cannot be fevered or ap-
portioned. And forafmuch as he has difcharged Part by his
own Aé&t, the whole intire Service is gone, in the fame Man-
ner as if he had releafed his Seigniory in Part of the Tenan-
cy, all the Seigniory by his own A& is gone. And therewith
agrees €) Lit. 49. 4. 5 E.2. Avowry 206. 3. Another ()
Diffcrence was taken between the faid intire Services, and
other the like, which arc only for the fole Benefit of the
Lord, and are a Charge to the Tenant, as the Services

“to render an Hawk, an Horfe, a Pair of gilt Spurs, &c.

() Co.Lit,
149, 3,

and intire Services which are for the (g) Benefit of the
Commonwealth, or for the Defence of the Realm, or

~for the Advancement of Religion, and the Service!of

God, or for Works of Devction, Piety, or Charity,
or
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or for the Advancement of Juftice: In fuch and the like Cas
fes, althvo’ the Lord purchafes Parcel; yet the intite Services
remain. As if the Tenant holds by (4) Knight’s Service, (a) 8Co.105.b¢
which is an entire Service to be done by the Body of a Man ©Co- Lit.149.2;
(for Efcuage is but a Penalty for not doing of it) in this Cafe
becaufe it isfor the Defence of the Realm, and pro bonopub-
lico, altho’ the Lord purchafes Parcel of the Tenancy, yet the
Setvice fhall remain, and therewithagrees Littleton, iih.2. c.
Rénts, fol. 49. The fame Law of (5) Caftlegard, Cornage, and (4) Co. Lit,
the like. Vide 11 H.7.12. b. Quia prodefenfione regni 5 foif one '#9- 3 '
holds of his Lord to make a Bridge, repair a Highway, orto .
make a Beacon (which Tenuresyou may fee in 11 H.7.12.5. S?gcao. Iﬁ’f‘»ra;
and 24 H.8. Br.Zenures 53.) Altho’ the Ld. in fuch Cafe pur- nure iog, -
chafes Parcel, the whole Service remains, guia 2ro bono fub-
fico. So if one holds to (4) marry a poor Virgin yearly, as the (4) Co.Lit,
Tenure is in 24 H.8. Br. Tenures 53. quia opus Charitatis; '+ *
fo if the Tenure be to find 2 (¢) Pree.cﬁer in fuch a Church, (&) Co. Lit.
ot to Tprovide the (f) Ornaments of fuch a Church, as the 523' Co. Lit
like Tenute is in 35 H. 6. 6. . quia opiis devotionis & pie- i49.a.
tatis. So where the Tenure is to affift the (g) Sheriff, orto (&) Co. Lir.
be High (%) Contl. of England; for thefe are for the Advance- (#5-., g,
ment of Juftice, for the Determination of divers Cafes doth pl. 39. Kelw,
belong to the Court of the Conftable and Marfhal, and the 170-b.171.3.b.
Sheriff is the Minifter of Juttice. Vide r1 Eliz. Dier 285, ?:9 Lic. é?é‘:‘
and 16 E. 3. Avowry 93. Or if the Tenure be ad cuftodiend’ jenk Centaz6.
(i) Recorda Domin: Regis, as the Abbot of St. Bartholomew (¥) Co. Lit,
in Smithfield held,as appears inter Recorda inTurre London. '4%**
9 R. 2. meinbran. 15. in dorfo, quia ifta concernunt admini- )
Jtrar juftitie. But if the Tenure be to be (k) Carver,or But- (£)8 Co.1c63,
ler, or Cook, &¢c. to the Lord, or to cover the Ld’s Hall, *°% b
or to attend upon him_at fome principal Feaft, €c. in fuch
Cafes, by the Purchafe of Parcel, all is extin&, for thefe
are for the only Benefit of the Lord himfelf. 4. Another
Difference was taken between intire Services, when the Do- (/) Co. Lit;
ing of the Services by onc Tenant of Part fhall ferve for all, 149-2
and he who doth it {hall have Contribution ; and when eve-
ry feveral T'enant fhall do the feveral intire Services. Asin
the Cafe of Suit in the Cafes aforefaid, one only fhall do it,
and the others fhallmakeContribution. And therefore there,
if any Parcel comes to the Lord, although it be by Difcent,
which is an Aé in Law; yet all the Suit is gone, for there
wants Contribution as well when Part comes by Aét inLaw,
as when it comes by the A& of the Party, and therewith a-
grees 34 Affie 15 & 35 H. 6. Execcution 1. But if Parcel
defcends to the Lord, where the Tenure is by a Hawk,

‘ B 2 a Horle,
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a Horfe, &0, there it is otherwife, becaufe there every
Parcel is feverally holden by 2 Hawk, a Horfe, &r. and
Co. Lit. 149.2. therefore no Contributicn fhall be in fuch Cafes. Bur ‘as it
has been f2id) every feveral Peoffee fhall hold by a Hawk,
a Horfe, &c. 5. Another Difference, as to intire Services,
where the Lord comes to part by ameer Aét in Law, and
Br. Apportion. in Part by the A& of the Party, and namely when the origi-
ment 2. nal A& is the A& of the Party, as Recovery in a Ceffavir
of Parcel of the Tenancy, all the intire Services, which are-
only for the Benefit of the Lord as Suit, Grain of Wheat,
2 Horfe, 850, are gone and extinél, and therewith agree
40 E 3.40. . N. B. 209.4.

‘Where
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Where the Parol fhall demur

for the Nonage of the De-

mandant, and where the
Tenant fhall have his Age.

Pafch. 35 Eliz.

I the Common Pleas.
Marxatr's Cafe.

N the Cafe of one Markal it was moved, Whether in a

X-Formedon in Remainder by an Infant, of a Remainder

limited to "his Father, and his Heirs (whofe Heir he is,)
The Tenant without any Plea pleaded might pray that
the Parol might demur for the Nonage of the Demandant.
And 3 F. 3. Age 72 was cited that the Parol fhould demur;
and it was objeéted, that although 8 E.3.59. be to the
contrary, yet the Reafon which (4) Herle there gives, up-
on which he grounds his Opinion, is againft Law. For he
faith, That when the Infant has recovered in his Forme-
don in Remainder, that he fhall not be in Ward. And it is
apparent in a Formedon in the Reverter brought by the
Heir of the Donor, the Tenant may pray that the Parol
may demur without any Plea pleaded. And therewith agree
18 E.3. Age 11, and 12 E. 2. ibid. 145. Butat laft the Re-
cord of a Judgment was fhewed Pafth () 4 Eliz. where
the Cafe was, that a Scire facias to exécute a Fine brought
by the Heir within Age of him in the Remainder in Fee
which Remainder was limited to his Grandmother and her
Heirs ; the Tenant prayed that the Parol might demur for
the Nonage of the Demandant. And after many Arguments
and great Deliberat. it was adjudged, that the Prayer of che
Ten’t fhouldnotbeallowed, butthat he fhould anfwer prefent-
1y. And for the better underftandingof the true Reafon of this
Judgment, the Rules of the €ommon Law astothis Purpole
2re &rft to be obferved; and then what Alteration any Stat,
_ “has made in fuch Cafe. And as to the firft itis to be known,
“that -every real Adion either g pofleflory, thatis to fay,
3 0

3 Bullt, 139,

(@) Dy. 137.b,
plozy.

(%) Mo.16, 35

nder{: 24.

P! 52. Dall. 37.

pl. 4. Dall.in
Kelw. 204
pl. 5. 1Dall. in

N. )3'311&1,'1:.1.
pl 152.



g) s Rol. 141,
T, Jac. 467,

Markat's Cofe. Part VI,
of his own Poffeff’ or Seifin, or Aunceftrel, f2. of the Seifin
or PoffefT. of his Anceftor. And generally in all real (2) A&i-

“ons, which an Infant brings of his Poflef. altho’ he has the

Land by Defcent, andaltho’ the Tenant pleads the Deed or
Warranty of his Anceftor, the Parol fhall not demur for his
Nanage, for by the Prefumption of Law, the Granting that
the -Parol fhall demur, for the Nonage of the IJemandant,
‘is in Favour, and for the Benefit of the Infant, left for Want
of good Intelligence of his Eftate, and of the Ttuth of the
Matter he fhould he prejudiced of his Right which defcend-
ed to him from his Anceftor, and therefore the Law ia fuch
Cafe will rather fuffer a Delay, than hazard the*Right of
the Land, the Poflefl whereot his Anceftor had,by Negligence
or otherwife loft. But when his Anceftor dies feifed, and the

'Land defcends to the Infant, and he enters and takes the

(%) 1 Rol.ryr,
143. Dy.137.2.
(c)x Rol. 137,
141.Dy. 137, 2

(4 Dy.137.pl25
1Rl 138,139,
142, 9Co. By.a.

(8 Dy.137.pL.
23. 2 Inlt, 240,

t§]

¢f) Dyer 107.
pi.2z 1 Rol.
1571 h'“'

(g)1Roli37,
y 137:ph22.

Explees and Profits, in this Cafe it would be a Prejudice to
the Infant that he fhould lofe his Poffefll which he had, and
{hould be thereof delayed till his full Age: But when onlya
bare Right defcends to him he is not at any fuch Prejudice.
And therewith agrees 12 E. 4.17. in a Writ of Furre fur ' b)
dz;ﬂ”@Mn of a Diffeifin done to the Infant himfelf; and 4x
E, 3. Age 39 in aWritof Right ¢) of a Deforcem. to an In-
fant himfelf of Land which he had by Defcent,” Soin Ef
cheatand Ceffavit, and Writ of Right fur difélaimer brought
by an Infant, becaule he has the Scigniory in Pofleff. which
by Efcheat, Cefler, or Difclaimer he lofes, and his Anceftor
had not any Right to the Land, for this Caufe the Parol fhall
not demur for his Nonage. So in a Writ of +4) Mefnebreught
by an Infant, becaufe the Caufe of the Action and Wrong be-
gins in the Time of the Infant himfelf. 21 Edw. 3." Age 8s.
Tempore Edw. 1. Age 119. 7 Edw, 2.”Ager4o. and as to A-
&ions Anceftrel, there are two Sorts of them 5 one called Az~
ceftrel Rightful, becaule nothing defcends from the Anceftors
but a bare R}ght; the other called 4&tion (e) Anceftrel pof:
[¢(fory, becaufe the Anceftor died in Foflefll and the Land it
felf defcended. In all Cafes when a bare Right in Fee-fim-
ple defcends fram any Anceftor (who once was in Poffe(l’) to
an Infant) there.inany Aétion Anceftrel brought by him, the
Tenant without any Plea pleaded, may pray that the Parol de-
mur. Asif an Infant brings.a Jris of {f) Right as Heir tohis
Anceftor, and alledges the Explees in his Anceftor, the Te-
nant (without gny Plea) may pray that the Parcl demur.
So if an Infant brings a Formedon in (g) Reverter, as
Heir to the Donor, for there he demands Fee-fimple of
the Seifin of his Anceffor, and there he ought t6 al-

‘ledge the Explees in the Dewor; and therewith agree 18

Bdw. 3. Age 150 x2 Bdw. 1. ibid, 145, But in Formedon

>

mn
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in (2) Rem’r, altho’ he demands Fee-fimple, yet becaufe his gﬂ)_ Dyer 133,

Anceftor, to whom he is Heir, was never feifed, nor took g 3% plaz:

any Explees) and therefore in fuch Cafe he fhall alledge 1 Rol. 137. i

Explees only inthe particular Tenant who has the Eftate on Moor 35,

which the Remainder depends, for this Caufe the Tenant ;f‘;}fﬁr‘ 24

. (without Plea) cannot pray that the Parol demur, for- e

afmuch as the Rem’r never was in the Pofl¢fl. of any of his

Anceftors, and the Demandant himfelf will be the firt in

whom it will veff, and that will have Seifin of the Land in

Demand ; and that was the true Reafon of the faid Judgm.

‘And it is not called A&ion Anceftrel Rightful, becaufe the

A&ion defcends, but becaufe the Right defcends from the

Anceftor, for which an Aion of the Seifin -of his Anceftor

is given to the Heir. And therefore if an Infant aliens with-

in Age, and dies within Age, and his Heir brings 2 Writof

dum (b) fuir infra etatem, the Tenant may pray that the (5) rRol. 148

Parol demur, and yet the A&ion doth not defcend, foritdoth 2 In. 291,

zot lie for him who aliened, becaufe he died within Age, Dyer104-pl.io.

and the Writ faith dum fuit infra €rar’. So if the Heir with- > P

in Age brings a Writ.of Noz compos (¢) mentis, the Tenant (¢) Dyer 137,

may pray that the Parol demur, and yet a bare Right and %% 2 {““‘ :

no A&tion defcends. Vide:so Edw. 3.7, In all (4) Aétions An- (2') 'Dyc:-) 1;47'7

ceftrel poffeflory, as in Cofinage, Befutel, Aiel,&5¢c. where the plasalnftagr.

Anceft. died feifed,therethe Ten’t can’t (without Plea pleaded)

pray that the Parol demur fortheNonage of the Demand.But

at the Com. Law, in fuch A&ions, if the Tenant had plead-

ed a Feoffm. or other A& of the Anceftor in Bar, by which it

appeared, that either nothing, or but a.bare Right at moft

defcended, which makes it equivalent to an Aétion Anceftrel

rightful, there the Tenant on fuch Plea pleaded, may pray

that the Parol demur; and the Demandantfor the Tender-

nefs of his Age, and in Refpe& whereof the Law preflumes

‘Want of Underltanding in him, fhall not be hazarxﬁ:d_to try

that whichmay perpetually bar him; and that theCom. Law )

was fuch, wellappearsby the Stat. of (¢) Gloucefter, cap. 2. For (¢) 2Inf. 290;

there it appears, that in Cyffnage, Befuiel, Aiel, €9¢c. brought 291. Dyer i37.

by anInfant, the Tenant in Anfwering alledges a Feoffment, E L capa

or pleads fome other Thing, or the Inqueft was delayed till P

the Age of che Infant, &c. that now hefhall anfwer as’if he

were of full Age. But this At extends only to Writs of Coft-

nage, Befuiel, and Aiel, 8 Edw. 3, 36. againtt the Opinion in ,

34 Hen. 6.3. that it extends to-other Ations () 45 Edw.3. ) Bren

in a Quid juris clamat by an Infant, the Defendant faid, ¢q ,,’f%,;‘fgi;‘j"

that his Anceftor by Deed demifed to him for Life, ¢ Co 85.b.

vithout Impeachment of Waft and Saving, &c. and becaufe 31 g“‘l"“- ‘237-'

the Plaintiff being within Age cannot confefs a Deed with- o iR

in Age, it was adjudged, that be fhould attend il his full
SRR Ba - A
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Agce,6 Edw.3.48. agreed on the like Plea pleaded inWaft by an

. _ Infant; for during his Nonage he fhallnotbe Party to try the
{#) 1Rol137, Deed of hisAnceftorin fuch gaﬁ:s. InaFormedon in a)Defeen-
Bl derin which the Demandant fhall not recover the mere Right,

' buta limited Eftate per formam doni of the Seifin of the %o-
nee, the Parol fhall not demur by the Prayer of the Tenant, but
he fhall be anfwered within Age, unlefs fomething be pleaded
againft him, to which he cannot be Party to try within Age;
and therewith agree 8 E47.5.9. 1 2 Edz0.4.17. 34H.6.3.40F4d.5.

- 4:Edw.3.13 Edw.3. Formedon96. 5 Edw.i.1bid. 133, But in

5) 1 Rol, 140, (&) Aflife, and Aflife of Mortanceftor brought byanInfant, be-

( ) « 140, Aaatai

141. Dy.137.a, caufe there isa Jury the firft Day, and the Juryinguire of Cir-

"‘“ﬁ"é-‘; I+ cumflances,the Parol on any Plea pleaded fhallnot demur,8 £4,

c(:g, 27_ % Inft, 3.35. Andit isto be known,that the Stat. of (¢) Weftm. 1. c. 43.

257, 258. takesaway the Age as well on the Partof the Tenant asof the
Demandant ina Writof Entrie fur diffeifen to the Anceftor, if
frefh Suit was made, asit isadjudged i 24.54.3.46. Forinfuch

Cafe becanfe a bare Right defcended to the Heir at the Com.

Law, the Parol demurr’dfor his Infancy. But the faid A & ista~

ken {trictly, and doth not extend to any other A&tion than a

Wricof Entrie fur diffeifin, 46 Fd.3. Age 5. Butatthe Com.

Law, if the Grandfaitherwas diffeifed, and brought an Affife

and died pending theWrit, and afterwards the Pather bringsa

Writof Entrie fur diffeifin, and pending the Writ the Father

alfodies, in that Cafe inaWrit of Entrie brought by the Son of

the Difleifin done tohis Grandfather, the Parol fhall not de-

mur for the Nonage of the Son, for the fpeedy and frefh Pur-

- fuir which has been made, and therewith agrees 1o £d.3.58.

And it is to be obferved thatin all real A&ions at the Common

ﬁd) Cr.Jac.392. Law,if the Tenant (4) was within Age, and in by Defcent, that
foor 847- _ he fhould have his Age, 21 Bdw. 4.7,8.inafe) Scire faciasona,

(( ?)’3’; Bulitri5y Fine, 47.Edw0.3.7.in (f) Error, if he be Tenant. ¥ide8 Kz,

135,038,137, 4.19. 13 Edw.3.Age 7.in Formedon in Defcender. 45 Edw. 3.
j”&' s Age g0.inAiclunlefs the Ation be grounded on hisownWrong,
(}Cj Rl 138, as in ( g) Ceffavit of his own Cefler, 2Ed.2. Age 132, 9Ed.3.50.
141, 2lolt so1. 14 74,3, Age88. Vide28 Ed.3.99. 31 Fd. 5. Age 54. adjudged..,
; %Cc:& foy 1?-1 And unlefsit be in a (b, nuper obiiz; when he claims as Heir

YA I ¥ from thefame Anceftor. Pide y Ed.3.13. 4 Fd. 2. Age137. 9 Ed.
Raym. 118, 5. i}, 142 13Fd2.b.146. Vidé § M. 136, (i) in Baffer’s Cafe 5
(&) TdiRﬁxf'm% for a muper obiit is principally brought to try the Privity of the
§§’V§r{’3 5:‘&3-, " Blpod,and unlefsit be in a (k JPartitione faciends,becaufe both
Dali. 1o K+lw. gre in Pofleflion. Videig H.6.6: 10H.4. 5. and 8 Fdw.3.and un=
20-’!?3%2‘%:%‘-'"‘ lefs it be in (/) Atraint, 9-H.6.46. for the Mifchicfof the Death
&‘3’*&6"‘{‘}:'35 . of'the Petty Jury. So that-the Law favours the Ten’t within
1712 Hob.179. Age, who has the Poﬂ'eiﬁoﬁ‘by‘ Defcent more than the De-
;!RO‘Jﬁgﬁ E?T"f mandant, "who has but &' Right by Defcent. But the faid
5‘3)6%1 37, 110, A& of Weftme. 1. takes away the Age of the Tenant in a
g;i{ 1@;,3;;2,39;» Wriv of Eurrie fur diffeifin in the Per, as is aforcfaiill
e 3 Co v Anc



Part VL MarxaLs Cafe.

And the Statute of Weftm. 2. cap. 40. oufts the Age of ¢ ‘
Vouchee being the Husband’s Heir, in a Cui z'n“w'zga, and};ﬁ ;?{Eifk%?'zﬁf
Sur cui in vita. But both thefe Statutes are taken tridly, ! Co. 15,2,
as appears by many Books; and by thefe Differences, and ,7%" 5o.a.
the Caufes, and the Reafons of them you will better under- 2 Inft. 455,
ftand your Books, which are almoft infinite, and prima fs- "81]5““' 148:
cie {eem to difagree, and by thefe Differences may be well Br. Atelz'g?" %
reconciled. Vide 8 E. 3. 1o. if the Parol qught to demur for Fitz. Age s
the Nonage of the Infant, altho’ the Tenant would anfwer, 4%&2.'3.4%@ 76.
yet the Court ought to award that the Parol demur. So g E’.z'z,ﬂ'dg?.
when the Tenant vouches one as Heir within Age, he may Ment 249.
pray that the Parol demur. But in fuch Cafe he ought to '* gk 13. b,
plead more certain; for there he ought to thew how Cofin. 69f£. 3.216. b,
Vide 7Edw. 6. Dyer 19. 16 Ed. 3. Tit. Age, & 15 Edw. 4.

46 Edw. 3. 25 & 31 Edw. 3. Voucher 54. In Dower, if the

Tenant vouches the Heir within Age in Favour of Dower,

he ought to fhew a Deed. Vide 11 Edw. 3. Poucher x3.

40 Edw, 3. 5. 50 Edw. 3.25. 10 Edw, 3. 31,

Nz



g Inft. goo.
8 Co. 77. 2.
9 Co. 131, 2,

2

Rol. soz.

Hard. 468.
Lane 7.
Poph. 138,

2Rol. 502, §14.
Dav. 4. a.
2 Co.47.3.

%
8

H. 8. Br.
rliament 77.

. N. C. 92,

PArT VI,

Hill. 40 Eliz.

In the E xckeq’uer.

Sir Jou~ Moryx's Cafe.

,Klng Edw. 3. Lord, the Abbot of Wefsminfter Mefne,
and C. Tenant of the Manor of Chippenbam in the
County of Buck. The Tenant was attainted of Treafon, and
after Office found thereof, King Edw. 3. by his Letters Pa-
tents granted over the faid Manor to Sir Fobn Molyns, and
his Heirs, Tenendum de nobis, Heredibus & Succefforibus
noftris € aliis Capitalibus Dominis feodi illius, per fervitia
inde debita, & de jure confueta: Of whom, and how this
Land fhould be held, was the Queftion. And it was objeét-
ed that in this Cafe the Tenure fhould be of the King, for
three Reafons; 1. Becaufe the Words of the Zenendum are,
per fervitia inde debita, & de jure confueta; which Words
could not either revive, or create a Tenure to the Mefne ;
for by the Attainder the Mefnalty was extint, and there-
fore at the Time of the King’s Grant, nulla fervitia fuer’
debita & de jure confueta, for all Services were extinét: and
therefore as in 27 H. 8. Bv. Parl, 77. it is faid, That if the
King has Land by Forfeiture of Treafon, thereby all Te-
nures are determined, as well of the King as of others ; and
there, if this Land be afterwards given to another by Parlia-
ment, faving to all others their Rights, Rents, Services,
&c. there the Seigniories of common Perfons are not revi-
ved; for no Seigniory was in effé, tempore fecundi alus
facti. Soin the Cafe at Bar, rempore confeltionis Litera-
rum patentium, there was no Seigniory, or Service i gffe
and therefore of Neceflity the faid Manor ought to be held
of the King; but the Words ought to have been, per fervi-
sia ante Proditionem, or ante Artinlluram, inde prius de-
bita, &c. z. In this Cafe an exprefs Tenure is referved to
the King ; for the Zencndum is, Tenendum de Nobis, §&¢.and
sherefore it ought to be held of the King; and forafmuch as

'3 ' : ' one
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one and the fame Land cannot be immedia | )
nrye, t‘h.ec{w:;"orefl tlgefcﬁ\ﬁl}or\;lfs &g’ aliis capimlz’szf lyﬂlr;;zlgz?sf I&r;’?
are void, and the firt Words, viz. Zenend’ i fhall
ftand. 3. Divers Offices and Licences of A‘fiezitgfmhs I(}*lall
ther Records were Ihewcg?. to the Court, by which ir; an‘ ?ci
. that 1:bnz: Law had been' alvc;,ays fo taken, that the faidg\%ﬁz:lx:of
;?;;5 r;;l% :gi ,;28 fl\isutxg, iﬁ C?;j)f{eé & cmﬁzifmdo eft optima in-
M. e firlt, 1it'was anf{w {

by.gb.c Barons of the Exchequer, that the \f}ﬁiﬁ::fer?gl}’eg
ficient to create a Tenure in the Mcfne, as it was bcfore'tlllx (e)8 Co.s6.b.
Treafox}; f'or.fo is the King’s Meaning, and it is confon : ?x%" N
to Equity, V%, that the Mefne who did not offend, {h a?c; z R°i) ’5“;’: .
not lqvfc. his Services; and therefore the Grant fhall l;e ? o
bgpehcmll}_l for the Honour of the Kinge, and for the I{a l'ex}
of the Mefnc; and the Words of the ?2%"1371/11”72 cannot }f . E@ legl.
any other rc’afonable Conftruétion ; and as to this Point tl?:,e z lf"’]‘d;"-’"
ﬂf-ongly rely’d on the Book in 33 Hez. 6. 9. 4. where P oy BN G 1.
it har if the (09 King feils any Lande by pertore? 2 Intk sor
of Treafon, grants the fam::]gI qe;desstany L}elmds e e Ié“ey veccs
Tenendum de capitali Domino perofz’l;?itti;rdgz ';he% o, B, Tenures p
7z, That the fame Lands are held of the Chie;:'%%rdc Mﬁl"”n (zc)lg fg: or
has bccn‘ adjudg_e_ds_ and therewith agrees 8 E. 3. 28 ’ ;':dl; Lir. Rég? :!
(c) 46 E.3. Peration 19, & * 17 E.3.59.0. And as to tlz;: Cafe § 37 1 8
of 27 H.(4) 8. it was anfwered and refolved, that it was n (: 7y, lament
like this Cftfes for a Saving cannot fave that which is not z97z i7t°' 47-3
If;oﬂf.WBu(; mftl();:. ff:ud Book it is further faid, viz. Here are ?;'\me .

ords of Gift, or Reviving) but in the Cafe at Bar, the B. NEs™

King’s Grant doth in Judgment of Law am i~ LitRe
ving of the antient Scignio%y. Note the Grav?t;n;ft:hteh:n:?:r:- £l ;; b
Saags, of the Law,to conftrue the King’s (¢) Grant benefici T,
ly for his Honour, and. the Relief of the Subje& egﬁda? z‘h‘)r';ﬂliglo 3
to make any ftri€tor literal Conftruétion in Subverfion of ﬁ?c}: A B 200, o
Grants.  As to the {econd Point, it was refolved, That all Il’o(fgé"4 .56
the Words of the Tenéndum in the Cafe at Bar mi ht well 8 Co. ;.;.gs.a..
ftand ; for the faid Manor fhall be held of the Kin gas Lord &0 166.b.
Paramount, and of the Abbot as Mefne, viz. of tﬁe Mefne ?zco' 08
immediately, and of the King by a Mefne, as it was held 10'Co, 67.b
before the Attainder, and that was the honourable Intcntieon 11 Co. 1.2,
of the King, and ftands well with the Words : For as the 2 46
Barons faid, divide the Words of the Zenendum into tw bl 6.
feveral Cafes, and then join them together, and the Ca.fg, cilw. 175, 9"
\gould be without any Difficulty ; Firfl, if the Tenend’ had ;9%;;
‘gcn, de nobis hered. & [ucc. noftris per fervitia inde debita 2 Sid-!;.4zlfr;. ‘
- & de jure confuera, the Tenure fhall be of the Kin imme- Liowd. 32. 2.
diately. 2. If the Words had been De Capiral Dot foods st o3>
tlins per fervitiainde debiv’ $5de jure confets,the immediate Fifé- ‘.:;f“‘l?l't 29.
r.Exemp- h

Tmure .Ihall be of the Abbot, as it was before, then jointhem on'g
together, (f)2Rol. soz.
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tosethet, 2s.in the Cafe at Bar, and the Tenure fhall be
of the Abbot immediately, and of the King as Lord Pars-
mount. As to the faid Offices, Licences and other Records,
the Barons fiid, That forafmuch as by Conftruction of Law
on the faid Letters Patents, it appears that there is ne im-
mediate Tenure of the King, although it has been otherwife
found in Offices, or admitted in Licenfes, or other Records,
that cannot alter the true Fenure, which originally appears

4 Co.32.2  (to them as Judges) of Record. And it was faid, Quod Ii-
© cet coufuetudo eff magne authoritaris wunGUAM tamen pre-
Jjudicat veritati.

Pafch. 43 Eliz.
In the Exchequer.

WuEELER'S Cafe.

. Ing H. 8. by his Letters Patents ex ceria fcientia & me-

Ce. Li. 775 K r% mory gganted Lands in Fee, Tenendum de Nobis §S

(#) Leyde  Heredibus moftris per Sfervitiune unius (a) Rofe rubes an-

Gards, &c. 3. guatim ad Feftum Nativit' S. Joban’ Baptifie folummodo pro

Lic. Rep.a8. o ribus € omuimodis aliis fervitiis. And it was adjudged

in. the Exchequer, that it was a Tenure by Socage in Chief.

Bur it was o%je&ed, 1. That if the King grants Lands in

(5)20H.3. Fee, and referves (5 nothing, the' Patentee fhould hold by
Br. Livery 57. Konights Service iz Capite. The fame Law if the Kin,

Leyde Gasds, o, ante T.ands by exprels Words (¢) abfyue aliquo inde rei

B&c. 3. il - y P . 7 M

5Co.123. a.b, dendo, Or if he grants Lands without any Refervation, the

f’]‘fﬁ’(’{ soz. " Fepure fhould be of the King by Knights Service for

() Loy e’ the Incertainty, and fo it is held in 35 H. 6. 7. 4. 2. It

Gards, &e. 3. was objected, That in the Cafe at Bar the Tenure

9 Co. 123, 2.b. could not be by the Service of a Rofe only pro ommibus

2 Rol-se2.  ,riie ferviriis, according to the Words of the Zenendum,

for t0 every Tenure there ought to be Homage, or Feal-

ty at leaft; then forafmuch as the Tenure cannot be by 2

Rofe only, the King is deceived in his Grant. 3. Foraf-

snuch 4s a Service above the Rofe, ought to be of Ncceﬂitg.

. ' . N . , ‘Y
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by Conftrultion of Law added to the Tenure ; the beft and.

higheft Service thould be taken and added for the King,

and that is Knights Service, for the Uncertainty: Yet it

was refolved, that forafmuch as Fealty is incident to every
Rent-Service, the Law annexeth Fealty to the faid Rent,

and then thefe Words, fCil. pro emnibus (4} alizs fervitiis, is: (a) Ley de

to be intended of other Services which the Law doth not Gards, & 6.
imfiy or add to it, fo that the Tenure fhall be by.a Rofe (,_é)&zic‘“‘?'h
and Fealty, and that is the favourable () Conftruction of zxnﬁ.';;%o)m
the Law, as near the King's Intent as may be. And by this. 3 Bultt's.”
Conftruétion the faid Words p7o omusibus aliis fervitits have. 86‘“:"{’77' X
fome Effe&, and fhallnot be rejefted asidle, and of no Force. 1 Cor a'a.i',b'»
And Prifot faid 33 H. 6. 7. 4. That if the King grants Kelw. 753,
Land, and referves any fpecial Rent, the Tenure fhall be: i9m' 4 :
fuch as he referves, be it Socage or other. , 3 sm;";;‘fg' 4

Plowd. 32. 2.
126, a. 143. b. Hard. soo. Fitz. Grant 29. Br. Exemption 9. 1 Co. 49, 2; 2 R. 3. ;
Poftea 56.a. 9 Co. 30. a. 123.a. Antea 6. a. P 0 49 21 e b‘

rRefolutions and Differences:
when a Bar in one A&ion
fhall be a Bar in another.,

Mich. 40 & 41 Eliz.

In the Common Pleas.

FerrRrER's Cfe.

BEtween (4) Ferrers and Arden thefe Points were refol- () Cr.EL 657,
ved : 1. When one is () barred in any A&ionrea| or. EG(J&FM 2
perfonal, by Judgment on Demurrer, Confeffion, Verdi&t, Nu. ;r_'a "
£¢. he is barred as to that or the like Aétion of the like (6) Doc. pl.és.
Nature for the fame Thing for ever. For * Expedit rei- * § Co.37.b.
publ. ut fit finis Litium. But there is a Difference be- 935
tween real Actions and perfonal Aétions. For in (¢)a perfonal %EL{S’,& a
Agtion,as Debt, Accompt, &¢. the Bar is perpetual, for the Pl %) lé’}oit;:af,aaa.
' ! . < placinayf,
Przf. ad § Rep, 10, Moor 458, pl. 633, 12 E.4.13.3.b 4 Co. 43. 2 L:tchl.)w;. ’
' , cani.ot-



{a2) Dolt.pl.gs.
(5) Do&.pl.7s.
uéi. 4.13.b.

0. 43.a.
ér. Car. 465.
466, 467.

(c) Do&. pl.
65, 66.

{d) 5 Co. 32.b.
33. 2. Cr. Jac.
15, 394.
(&) Do&.pl66.
Cr. Jac. 464,
465,466,467,
) Do&.pl.66.
1. Jac. 465.
Godb.271.
2Rol.Rep.14,

15,17,
(g) Doét.pl.66.

Dy.371. pl. 6.
1 {Vlod. 127.

ga) Do&.pl.66.
o, Lit:393.b.

i) Do&.pl.66.
(Godb.";fo.’
Cr. EJ. 388.

}I;))é)o&épl.él&
y.188.pl.8.
Co.Lir.a.o.;‘:.

3982. b. Cr. El

338.
¢(m)Do&.pl 66,
(n) Dott. pl.66.
4C0:39.b.40.a.
Cr. EL. 668,

2 Vent, 166,
(0) Dott.pl.66
5 Co. 33. @

Ferrtr’r Cafe. PirT VI,
cannot have an A &ion of an higher Nature, and therefore iy
fuch Cafe he has no Remedy but by Error or Attaint. Bat
if the Demandant be (#) barred in a real Ation by Judgm,
ona Verdi&, Demurrer,Confeflion,&c. yet he may have an A-
&ion of an higher Nature, and trythe fame Rightagain, be:
caule it concerns his Frechold and Inheritance. As if a Man
be barred inan (4) Affife of Novel di(Jéifin, yet upon fhewing
aDefcent, or other {pecial Matter he muy have an Affife of
Mortancefler, Aicl, or Befaiel, Entric fir dyffeifin tohis An-
ceftor. So it was faid, if a Man be barred in a Formedon (c)
in Difcender, he may have a Fornedon inReverter or Rem’r,
for that is an Acion of an higher Nature; for therein the
Fee-fimple is to be recovered, according to the Opinion in
(4) Robinfon’s Cale in the sth Part of my Reports £ 33. And
if any one be (¢) barred by Judgm. in any real A&ion of the
Seifin of his Anceft. or of his own Poffefll he may have aWrit
of Right, in which the Matter fhall be tried and determined
again. But a Recovery or Bar inan Aflife, (/) is a Bar ine-
very other Affife, and in a Writ of Entry in the Nature of an
Adife ; for both are of his own Poffel and of one and the fame
Nature between the fame Parties. So a(g) Bar ina Writ of
Aiel,is a Bar in a Writ of Befaiel, or Cofinage, &c. for thefe
are Anceftrel, and of one and the fame Nature, & fic de ¢
zeris. So that the Law has provided greater Safety and Re-
medy for Matters of Frechold and Inheritance than for Debts
and Chattels; for there once barred always barred, (asit has
been faid) unlefs it be in a fpecial Cafe,as appears in the faid
Robinfor’s Calc. Vide FNPE 5. N. 30 4f. p.5. 4 Ed. 3. E-
fropp. 133 sAff.px. 11Ed.3. Entre s6. 12Ed.4.13.4.0. 2R 3,
14.2.b. 33 H.8. Ation furle Cafe Br. 1o5. 29 H.8. Br. Det.
174. Butin a (b) Formedon in Difcender, it the Demandant be
barred by Verdiétor Demurrer, yetthe Iffuein Thail fhall have
a new Formedon in Defcender on the Conftrut. of the Stat.
of Weftne. 2. c.2. So if he be barred in aWrit of (Z)Error on the
Releafe of his Anceftor, his Ifue fhall have a new Writ of
Error, for he claims in not only as Heir, but per form’ doni;
and by the Statute fhall not be barred by (k) feigned Plead-
ing, or falfe Pleading of his Anceftor, fo long as the Right
of the Intail remains; and therewicth agree 10 Hen. 6. 5.
3.El Dier (l) 188. Sir Ralph Rowler’s Cafe. Another (72) Dif-
ference is in real A&ions or perfonal, between a Plea to the
A&ion of the Writ, and a Plea to the Writ, for if the Pe-
mandant or Plaintiff has : #) miftaken his A&ion, fo as the
Plea of the Tenant goes to the A&ion of the Writ, as
Formedon in the Remainder, where it thould be Forme-
don in Reverter, fuch Action without Judgment upen

Verdiét or Demurrer, &¢. doth not bar the Deman-

dant of his rightful Acton ; and therefore if the De-

wandant (9) infuch Cafe be Nonfuit, or the Plea be difconti-

nued
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nued, he may bring his rightful A&ion ; and therewith a-

gree 27 E. 3. 84. 6 H. 4.4. 2 R. 2. Eftoppel210. 4 E. 3. 54.

But (2) if the Plea be but to the Writ, {o that the fame Na- Do&

ture of Writ remains, in fuch Cafe altho’ the Plea to the (4)Dof. pl.6é.
Writ be adjudged aiainﬁ the Demandant upon Demurrer

or Verdi&, &c. yet he fhall maintain the fame Writ again 3

for the Judgment extends but to the Writ, and therewith a-

grees 3 E. 3. Eftoppel 134. 30 A" fp 8. Another Difference

in real A&ions, between fuch Perfons as have not the meer

Right in them, but a qualify’d Right, altho’ they be barred

in real Actions (without making them Parties who have In- '
tereft) it fhallnot bind the Succeffor, as (2) Parfon, Preben- () ¢r, Jac.467.
dary, &¢. For in fuch Cafe in 2 new Aé&ion of the fame Na-

ture again{’: the Succeffor, he fhall falfify ; and the Recove-

ry don’t make any Difcontinuance but the Succeffor may en-

ter. Otherwife of an Abbot, Bifhop, and fuch like, who have

the whole Fee-fimple in them, in fuch Cafes the Succeflor

at the Com. Law fhall not falfify in a Sci. fz. or new AGion

of the fame Nature. The fame Law when Recovery is had

againft them, for it hath been adjudged that in a 'Writ of

Right againft a (¢) Parfon, who after the Mife joined made (¢) F..B. s0.d,
Default, and Judgment was given againft him, yet the Suc-

ceflor had a Furis urrum, becaufe he had not the meer Right,

nor had prayed in Aid of the Patron and Ordinary. The

fame Law of (4) Ten’t in Tail; Vide 8 E. 3. 28, 29. 19 H. 6, (4,Cr. Jac. 467
39. 9 H. 4.20. 4 H.7.2. 12 H.8.8.10 H. 6.5, 6. 15 E. 3.

Fauxer de Recovery 45. F. N. B. 49. R. And if a Parfon,

Vicar, or Prebendary, €5c. lofe by Default in a real A&ion,

he him{elf may have a Furis utrum ; for that is his Writ of

Right, as it is faid in the Regifter, 32. 2. And it would be

againft Reafon that he fhould not have any Remedy, and

efpecially it being the Right of the Church, which is favour-

edP in Law. And it is to be obferved, that when any one. o
" ‘brings an Affife of Novel diffeifin, Mortdancefter, Writ of (¢) Dy, 5. pl.1;
Entry fur difJeifin, or any other real A&tion, and is barred by

Judgm. upon Demurrer, or Verdic, &e¢. the Demandant and

his Heirs are not only barred of the fame Aétion, but alfo as

long as the Record of the Judgm. ftands in Force, heand his

Heirs are batred of their Entry, and are put to their Aétion

of an higher Nature ; 774. 25 H. 8.(e) Dy. 5. And whereitis (£) ; s, g5
faid in the Books that Privies fhall not(f) falfify in the Point '
tried, that isas much as to fay, that they fhall not falfify in a

Sci. fa.on the fame Judgm. or in any other Writ of the fame

Nature. But he may bring an_Action of an higher Nature, _ . '
and therein try the Matter again, as it hath been faid before, % er e
But in Robinfon’s Cafe, forafm. asthe Def. in the firt A&tion Cr. Jac. 15,

gave the PL &¢,an Aé¥n agExecut.andPeradvent.thePl Iz_?.the
ime
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Time ke brought his AGion as Adminiftrator; did not

certainly know of the Will, forafntuch as (as it is faid in

29 H. 6. Eftoppel 273.) he may be made Executor unknown

to’hirh; for this Caufe there in the faid Robinfon’s Cafe it was

‘adjudged for Pl. Note Reader, at the Com. Law, if one had

fufered a Recovery againft him in any real A&ion by Dé-

~ fault (if he was lawfully fummoned, and no Error wasin the

()2 Rol. Rep, Proceeding) ‘e had not (the Cafe of an (4 Infant only' ex-
18. ‘cepted for theTendernefs of his Y‘_eai‘s, and Defe@® of Under-
C;) N "%7‘ flanding) any Remedy but by Writ of Right: And that was
(175, b, theCaulethat'() Ten't inTail, Ten’t by the Curtefy,Ten’t in
(@) 2 Rol.  Dower, or Ten’t for Life after Recovery by Default, had not
Eig'&‘& any Remedy until the Stat. of IF2f. 2. (¢) ¢ 4. gave thema
42, & M Writ of Quod ei deforcent, the Words of which A& are ; Cune
#: N B. 155.b. temporibus vetroactis: aliquis amififfet terram fuam per de-
Co. Ll;r. 33"‘:' Jalt', non babnit alind recuperare guam per breve de Retto,
354 D 335. 8- quod eis comperere noz'poruir qui de'mero Fuve logui non po-
voterimt, veluti tenehtes ad teyms’ vite &c. provifum eft quod

de carero non fisebr’ defalta to }fr:ejzzdiaialis, quin flatum

Sunm fijus babeantvecuperare poffent per alind breve quam per

breve de Relto, &5¢. Nbvta, If a Man lofes in an Affife, ‘the

Ten’t is not put to his Writ of Right, but'may have an Af

{¢) Do&.pl6s. fife of Moridanceftor, s Af1. Nor isa (4) Recoveryinan Af-
' fife a Barina Formedon in the Reverter, as it is held in
6 H. 4. 2. Note the Stat. faith (per defaltam) and that can-

(e) » Rol. not be () in Affife ; for the Affife fhall be awarded. If a Re-
Rep. 15,16, covery be againit one by Default, or upon-a Plea of the Bai-
(F) 2 Inft. 400, liff inAffife,the Def. upon Reléafe,e5c. (Fide Weft.( f) 2.c.25.)
1%%5 o, ¢ may have Certificate, and fo relieve himfelf, F. N. B. 181,
Ttaa D8 6 Af 5. Regift. Fudiz. 11.b. 1f the Husband had fuffered
a Recovery by Default againft him and his- Wife, the Wife

had not any Remedy but a Writ of Right, and that appears

(g) 2 Inft. 342, by the Stat. of Weft. (g) 2. ¢. 3. In cafys quando Vir amiferit
343, &c. per defair’ Tenement® quod fuit jus uxor’ fue, dur’ fuir quil
:.'2% :*}‘;f 33_5 6. b"uxor poft mors’ virinon habuerit aliqd’ aliisd recuperare quam
D55 per breve de Retto. And the fame A& gave a Cui in vita to
the Wife in fuch Cafe, and & Writ of Entry to him in the

Rev'n upon a Recovery had by Default, or Render againft

the Ten't for Life, &c. Vide FN.B. 8. b. If fuch particular

Ten'ts lofe by Adtion tricd ina real Aétion. at this Day it

feems they are without Remedy, and therewith agree

50 F. 3. 7. Vide Temp. E. 1. Effoppel 191, Vide Regift. 191.

§9 235. & wide Lirr. Chapter Releafes 112. b. That if the

Ten’t for Life, where the Rem’r was over in Fee, had fuffer-

ed a Recovery, that he in the Remainder before the faid

Statute was without Remedy 5 and the Reafon of the Striét-

nefs of the Common Law in fuch®afe was to take away the

Multiplicity and Infinitenefs of Suits, Trials, Recoveries, and

Judgm.in one and the fame Cafe, and therefore in the Judgm.

3 and
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and Policy of the Law, it was thought more pi‘oﬁtame # g
the Commonwealth, and more for the Honour of the Law,
" to leave fome without Remedy (as is aforefaid) and to put
- others to _their Writ of Right; without any Refpet of Co-
verture,&0. than that there fhould not be any End of Actions

and Suits. Vide the Judgment in Redi(]. & poft 4iffeif. F.
'N.B:188 & 190. And the Punifhment inflicted by the Law

on him who fhould diffeife him who is in by Judgment of

the Law in fuch Cafe ; and the Regifter 206, 208. For as it

hath been well faid (2) Tutereft reipub. us fir finis litium s (4) Polt. 44 4,
otherwife great Oppreffion might be done under Colour and 11 Co. 6. 4.
Pretence of Law ; for if there thould not be an End of Suits S27dr; 128.
then a rich and malicious Man would infinitely vex him who 3 %ulic;cifé 29%.‘
hath Right by Suits and Actions; and in the End (becaufe hé '
cannot come toan End)compel him (toredeern his Charge and

Vexat.) to leave and relinquifh his Right, all which wasreme-

died by the Rule and Reafon of the ancient Com. Law; the Bra ad 1
Negleét of which Rule (by Introducing of Trials of Rights p;g. 19, *
and Titles of Inhetitance and Freehold in perfonal A&ions;

in which there is not any End or Limitation of Suits) hath
therewith introduced four great Inconveniencies. 1. Infi-

nitenefs of Verdiéts; Recoveries and Judgments in one and

the fame Cafe. 2. Sometimes Contrarieties 6f Verdits

and Judgments one againft the other. 3. The Continuance

of Suits for 20, 30; and 40 Years; to the utter Impoverifhing

of the Parties. 4. All this tends to the Difhonour of thé

€Common Law, which utterly abhots Infinitenefs; and De-

laying of Suits, wherein is to be obfetved the Excellency of

the Common Law; for the Receding fiom the true Inftitu-

tion of it introduces many Inconveniencies, and the Obfer-

vation thereof is always accompanied with Reft and Quiet-

nefs the End of 2ll humane Laws. Pide Reader in my Pre-

Jace ro the 4th Part of my Reports, f 1. b, for the Inconve-

hiences which enfue on the Breach of any of the ancient and
fundamental Rules of the Com, Law. And by all thefe Diffe

tences and Reafons you will better underftand your Books;

in 8 Ed. 2 droit 35. 4 Fd. 3. droit 31. 3 E. 3. 16. 7 Ed: 3

19: 8 Ed. 3. 54. 9 Ed.3.13. 18 Ed. 3. 31,35 18 Ed: 3.

Eftoppel 221. 30 Bd.3.19. 154[-2.1. 17 Affp.27: 27

Afip 21, 28 A p. 14 30 Af. .8 30 A 51: 33 Affe.

28. 32 A 13.° 31 A 14. 35 Aff 5 19 Ed. 3. %ﬂoff"f‘

229, 40 Ed. 3. 21. 42 Ed. 3. 44 Ed. 3. 45. 45 Ed. 4. Br.589:

y Hen4. 15. 3 Hem. 6. 15. 22 Hi6.27. 1Ed. 4 19, 2R3, 14

10H: 6.5. 35 H. 6.31, 32. 12 Ed. 4 13. 9 H. j. 24. 21 H. .

24. 29 H. 8. Br. Der 174. 33 H. 8. Altion furle Cafe Br.

1o5. 7 E4. 6. Eftoppel Br. 162. 23 Elin. Dier 371 Bra-

Elon, lib. 4. fbl, 262, Note, Réadcr,- at the Cominen Lavgg
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Co,Lit2385. if Land had been conveyed out of the Degrees, fo that the
2 lat- 153,454 Demandant could not have a Writ of Entry in the ger, or

Co.lit238b.
saH.3 c29,

per & cui, the Demandant was put to his Writ of Right;
for no Writ of Entry in the pofZ was at the Common Law,

. ‘and the Reafon thereof was as hath been faid, guod /it finis

ditinm, and that he who had Right fhould take his Reme-
dy by Writof Entry, before there fhould be more than two
Alierations, and all this appears by the Statute of Marle-
bridge cap. 29, Vide F.N. B. 192. 9 Ed. 3. 25.8 325, 1y
Ed. 3. 69. 22 Fd. 3. 1. 7 H. 4 17, &.

| Where’ a Wﬁt thall be brought by

Journeys Accompts.

Hill. 45 Eliz. Rot. 36.

IN THE

~ CoMMON PLEA4s.

SrENCER’S Cafe.

WIllz'am Spencer, and Mary his Wife brought a Formedor
in the Defcender againft Fobz Dalby, who vouched

R. §. the Demandant counterpleaded the Voucher fpecially,
and fhewed, that the fame Demandant slizs Profequutus
Juit a Formedon in the Defcender againft the fame Tenant
for the fame Land, and had Judgment againt him by,
Default upon Grand cape, which %udgment was reverfed
by a Writ of Difteir brought by the Tenant, becaufe
the Summons was not duly made, and that this Writ
was brought by Journeys “Accompts, wiz, per dietas.
o SRR : a computars
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compura?. And the Demandants wlrerins dicunt, that pred’

R.S. qui, &c. nec aliquis antecefforum fuormn cujus be-
ves ipfe eft unquam aliquid babucruns in tencmentis pred
cum pertiner in Dominico, reverfione, nec i Sferviriis poft
donume pred’ ufys diens impetrationis pred’ primi brevis, i-
ta quod préd’ J. Dalby, aut aliquem antécefforum fuorum
inde feoffalJe poruit, & hoc petir g’ inquir’ per patriam and
FD.demurred on the Counterplea. And inthis Cafe 2 Points
wererefolved by the Court. . A Difference was taken when
the firft Writ abates by Default of the Demandant himfelf;
as by his Mifinformation of the Tenants Name, or of the
Town, &. for there the Demandant fhall nevet have aWrit
by Journeys Accompts, as the Books are in 48 E4: 321,
14 H.4.23.0. 32 H.6. 28. Vide 19 Ed. 5. Brief 244.But where
the Writ abates for Default of the Clerk; as where it abates’
for falfe Larin, orVariance, orWant of Form, &¢. there the De-
mandant fhall have the Benefit of a newWrit by Journeys Ac-
compts, becaufe it was the Fault of the Clerk of the Chance-
ry, and not the Fault of the Demandant himfelf, as the
Books are agreed in 26 Ed. 3. Quare Imped. 165. 25 Fd. 3.
54. 38 Ed. 3. 5. 14 H. 4.23. 22 H 6. 62. 15 H.4. Fxecu-.
zors 118. pari ratione when the Writ abates for Want of.
good Summons, for that is the Faultof the Sheriff, and not of
the Demandant,and thetefore it was refolved thatin{uch Cafe
the Demandant {hall have a new Writ by Journeys Accompts.
© Vide 4 Ed. 3. 150. 8 Ed.3.397. 42 Ed. 3 16. 22 Fd. 3.
15.14 H.6. 4. 46 Ed.3.14. 21 H.6.8. 22 H.6, 62. 11 H.6.42.
But4r Id. 3.2. 4 H.4.8. €5 22 H.6.46,85c. are contrary. And
fo an old Queftion in our Books well refolved: If a Writ a-
bates for Non-tenure of the whole, the Demandant . fhalf
not have a new Writ by Journeys Accompts, becaufe the
firt Writ was begun without Caufe; and without any pro-
bable Colour of Caufe ; and therewith agices 35 H. ¢ But
a Precipe of a Manor being abated by Nontenute of Par-

c¢l, the Demandant fhall have 4 Writ by Journeys Ac-

compts, becaufe the Tenant was Tenant of the Refidué for
which the new Writ is brought 3 and it is hard fo compel
the Demandant to know in . whom the Eftate of every Part
of the Manor is, and therewith agrees 4 E4. 3. £5%. So if the
Precipe be abated by.}ointenam:}r of the Part of the Te-
nant, becaufe every Jointenant is feifed of the Whole; and
ntay occupy the Whole, he fhall have 2 néw Writ by Jour-
neys Accompts1y E. 3.39. 38 E.3.16. 23 H. 6, 3. 41 F.3. 42
A judicial Writ fhall never be purchafed by Journeys Ac~
conipts, as it 18 held in 22 H. 6. 62, 27 B 4. 84:¢9 45 P
4 ’ﬁnfozzméjyf Aecompts g}o.é And the Réafon isy b%

Y A ’5%.. %

Cr."Ta"é". 98,
sald & 284

Cr. Jor. 1%



Lintw, 260.
Salk. 393.
Comb. 428.

{a) B.N.C.410.
Br. Jowoeys
Accomprs 23.
Br.Qu.lmp.160
Cr. El.174.
Dyer s5. pl.7.
{&)Dott.pl. 170,
(¢)2 Rol. Rep.
204. Hob, 2 5.
248.Cr Jac.588
589, 590 Br.
Afiets inter
mains 4. 2.H.4.
21.a b. Fitz.
Journeys Ac-
comprs 4. Br.
Journeys Ac
compts 8.

(4) Dy.ss.pl.7.
7Co 27.b.
32 H. 6. 29.b.
1E.6.¢.7.

(¢) = Inft. 567.

(f)2Iaft. 567.

sum forre inepie fit
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caufe a judicial Writ fhall never abate for Form, 4. H.6.3.4.
Alfo a Man fhall never have a Writ by Journeys Accompts
in other Courr than the firft Writ was, as it is held in 8 E.3,
386. 8 A[f. p. 8. 18 Ed. 2. Fftoppel 263. A Writ by Journeys
Accompts ought to be brought of the fame Quantity that the
firt Writ contained, as it is adjudged in 13 H.4. 12.4. And
regularly a Writ of Journeys Accompts doth not lie but be-
tween thofe who are Parties to the firft Writ, as where one
of the Plaintiffs dies, or one of the Defendants. Pide 8 E. 3.
428.10 F.3.498.8 H.5.6.4. 1H.6.17,24,25. 15 E.3.Four-
neys Accompts 14. 45 F.3.16. 48 L. 3. 22, 33 H. 6.3.21H.6.
46. And no Writ fhall be brought by Journeys Accomptsbut
where the firft Writ is ferved, and returned of Record, 14
H.6. 7. But in no Cafe where there is a fole Plaintiff or De-
mandant, and he dies, there his Heirs or Executors fhall ne-
ver have a Writ by Journeys Accompts, although it be in
(a) Quare Imped. where the Death after the fix Months is
peremptory, as appears in 19 F. 2. Darreine prefentment 21,
FN.B.32.c.10F.3. 16. Dennis de la Rivers Cale. 2. It was
refolved in the Cafe at Bar, that a Writ newly brought by
Journeys Accompts is guodammodo (b) a Continuance of the
fir{t Writ; and therefore if it be (¢) againft Executors, they
ought to Jvlcad fully adminiftred the Day of the firft Writ
purchafed, 21 H.6.9. 13H.4. Execution 118. 9 E. 4. 5.b. Cofts
of the firt Writ fhall berecovered. See the Book of Entries
582. 2. And therefore it was refolved in the principal Cafe,
that the Tenant cannot vouch on Caufe after the firft Writ,
and afterwards by Affent the Tenant pleaded in Bar. Vide
Dier 36 H. 8. 55. If the Pl be made {#) a Knight, theWrit
fhall abate, and it feems he fhall not have a Writ by Jour-
neys Accounts, for it is his own A&. Note Reader, I conceive
it is requifite to expound to you thefe Words, Journeys Ac-
compts. 1. When a Writ is purchafed by Journeys Accompts
it is faid in the Replication (reciting the former Writ that
the fame abated, and fhew all in Certainty) fuper quo, the
Demandant per (¢) dietas computar’ recenter tulit quoddans
alind breve, &c. For the Alledging of Journeys Accompts
is always either by Way of Counterplea to ouft the Tenant
of Voucher, as in the Cafe at Bar; or by Way of Re-
plication, as it is more commonly to ouff the Tenant
to plead Nontenure, or Jointenancy, orany other Plea which
arifes on Matter after the Date of the firft Writ. See the
Book of Entries,Tit.(f) Fourneys Accompts 382.0. And Jour-
neys Accompts, or by Accompt of Days, 1. recenter, and
with Diligence. Vide Bralton, lib. 4. fol. 176. where he
faith, Eftoqd j;quaralz’quem defeltunn cadir primum breve.

conceptune, vel alio modo vitiofum 94 ftare
L) . 730%%
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non poffit, & diffeifirus incontinenti impetrare incipint alind

breve, &¢c. By which it appears, that the fecond Writ

ought to _be brought in realonable and convenient Time

to be difcuffed by the Juftices; for which Caufe the De-
mandantoughtalways to put in certain the Time of the Abate-

ment of the firft Writ, fo that it may appear to the Court if ‘
the later Writ was gurchafed by Journeys Accompts, 5 F4. 2 Inft. s67.
3. 203. acC. Vide 18 E4. 3, 24. & 32 Ed. 3. Fourneys Ac-

counts 16. that fifteen Days were allowed. ,

Pafch. 25 Eliz.

Between Croshy and Jentleman in the
Kings Bench, divers Points were re-

v

folved concerning Judges of Courts.

JenTLEMANs Cafe.

IT is to be obferved, that the Words of a Writ of Right
direéted to the Lford of a Manm;[ arg, ?VcﬂCi])iWZJS tibi,
104 (a) plenum reCtum tencas A. de B. de uno meffuagio, ¢ v

gtj'c. An)dpthe Words of a Writ of Fufticies are, Reafy_;)z'ch: 55’.’{;’;"353?;:
Salutem. Prec’ tibi quod (b) Fufticies A. ium’ jufte & fine |, "
dilatione reddat B. 21 8¢ and fo of other Writs which |3’ R'I:;,Bg;i‘ﬁ"
are Vicountel. So the Writ of Right (c) Clofé is dire@ed to 139,22 =
the Lord of the Manors Precipimus tibi quod fecundiue (¢ ‘F N.B.f11.
confuerndinem Manerii, §¢. plenum veltum tenens, &o. de 9‘_'&“@ Orig.
uno mefuagio. And the Writs are in the fame Words when
they are directed to the Bailiffs of a Manor, &6, And up-
on the Words aforefaid it was objeéted, thatin fuch Co.fgs
the Lord, or the Bailiffs, or_the (4) Sheriff, are Judges,
for they have Authority by the K’s Writ, and the Writs are
dire@ed to them, and not to the Suitors,- and therefore it
was faid, That the Difference is when the Plea is in ancient
3 Demefne

W) STy, 3.b.
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Demefne, Court-Baron, or County Court without Writ, there
the (4) Suitors are Judges; but when the Writ is direéted to
the Lord, or Bailiffs, or Sheriff, by which they only are
commanded to do Right and Juftice to the Parties, there
they are Judges. Alfo it was faid, that by Force of Fufticies
a Plea may be held in the County above 40 5. and therefore
it is Reafon that other Judge fhould be appointed than
the Suitors, who de communi jure are Judges of fmall Things
under 4o 5. ‘And to this Purpofe are fome Opinions in temzp,
Fdw. 1. Tit. Der. 199. 21 Edw.4.66.b. €5 (b) 21 Hen. 6. Tit.
Retoriz 17. 21 H. 6. 54.4. 44 Ed. 3. 10. where (¢) Finchden
holds, where the Admealurement of Dower is made before
the Sheriff, the Sheriff is Judge. But on good Confidera-
tion of all the Books it was refolved, that in none of the
faid Cafes, the Lord of a Manor, or the Bailiffs, or Sheriff
are Judges 5 but be the Plea held by Wrir, or without Writ,
the (4 Suitors are Judges. And the Reafon why the Writ
fhall be direéed to the Lord, or Sheriff, ¢5s. is becaufe the
Court Baron is the Lord’s Court, and the County-Court is
the Sheriff’s, Court, and therefore it is great Reafon thag
the Writ fhould be dire€ed to him to whom the Court be~
longs, to the End he fee 2 Things performed: 1. To hold
his Courts that Juftice and Right be therein done to the Pars
ties. 2. That he be anfwered the Profits of his Court which
belong to him. But in Caf¢ when they hold Plea by Force of
the King’s Writ, it doth not change the Nature nor the Ju-
rifdi¢tion of the Court: For as thefe without Writ are not
Courts of Record, fo when the Plea is held by Writ, the
fe) Courts are of the (f) fame Nature; for upon a Judgm.
given in both Cafes, a Writ of (g) falle Judgment lies, and
not a Writof Error - But if the Writ which is of Record fhould
conflityte a new Judge,viz. the Ld. jn theone Cafe, and the
Sheriit in the other, then the Authority of the Judge being
by the K’s Writ, which is of Record, the Court as to this
Purpole would be alfo of Record ¢4 eft perfpicue falfumne.
For without Queftion, as it appears by the Regifter (b) F.
N. . and all the Books a Writ of falfe Judgment lies in fuch

osig. Cate, although the Plea be held by Writ. Alfo the K’s Writ

cannat alter the Jurifdi€t. of a Court-Baron, County, Hundred,
é9c. which are all Courts by the Com. Law, and have Judges
authorifed and appointed in them by the Law, and there-
fore all Things determined in thofe Courts ought to be de-
termningd by the Judges of the fame Courts ; but it is true,
the K. may create a new Court, and appoint new Judges
in It 5 butattet the Court Is eflablithed and created, the Judges
of the Court pught to determine Matters in it 3 and there-
fore neither the Lord of ancient Demefne, nor of a Court
Barpn, por the Sherift inthe Conary-Court, 8. when the
I S - Pl

e
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Plea is held by Writ of Right, Jufticies, () Admeafurement,
€5c. arc Judges, but the Suitors, who are by the Com. Law
the Judges of the Court. And therewith agree the Books
in34 Ho6.35.39H6.5.4. 7 E. 4.23.0.6 E.4.3.b. 12 H.7. 16,8 ¢,

And obferve well the Words of the Writ in the Regifter,

10. 0. Rex feftatoribus Cur’ J. Manerii de G. que eft de

antiquo Dominico Corons Angliz, ut dicitur, Salutenr. Cune

Jecundur legenn &S confuerudinem infra maneria, que de

bujufinodi antiquo Dominico Corone Anglie exiftunt hafie-

s, ut dicitur, nfitar’ in placitis in Curia eorundens Mane-

viorum pendentibus, cum ad fudicium inde veddendum fit

placitarum, feClatores hujufinodi Curie ad judicia in piaci-
1is inde veddend’ licite procedere debeant € confuevernn
sotis tempovibus retroaftis. And there it appears, that the

Plea did there depend by a Writ of Right Clofe, Sc. Fobis

mandamus, €5¢. ad jndicium inde reddendum ciim omni ce-

leritate procedatis, €5c. by which it appears, that altho’ the

Plea is held there by Writ, yet the Suitors are only Judges.:

It appears alfo by the faid Baoks, That in an Hundred

Court the Suitors are Judges, and fo the Law well refolved (5)4Inft. 266,

in a Cafe, wherein there was Variety of Opinions in our (¢) +Inf.272.

Rooks. But in fome Cafe, the Sheriff is Judge by Parlia- (f)z 1Rol 541,

" ment, as in () Rediflcifin by the Statute of Mertom, <. 3. ‘(eJS 1 Bulft,210.
And allhis Proceeding, by Force of that A&, is of Record s 1020722752
and a Writ of Error lics on a Judgment given againdt him, “iéa”“ﬁ a
¢3¢, Vide 44 F.3. 10. Ina Court of ¢) Pipowders the Stew- 1o Co. 9. b.
ard is Judge, 6 H. 4. 3. acc. 7 E. 4. 23. 4. In(d) the Leet ¥ Built. 203,
the Steward, «nd in the Tourne the Sheriff is Judge, 10 H. 3% 10

6.9. 7 H. 6. 12. 12 H.7.15. In the Court of (¢} Marfhal- 1 gl 500"
fea, the Steward and Marfhal of the King's Houfe are 2 lnt. sen
Judges, 19 E. 4. 8.0. F.N. B. 241. B. 20 E. 4. 16, b, 7 H, 3% -

6.3 4 H.6. 8. Artic. fuper Chartas, (f) cap. 3.

(4) slnlta 66

C4 Pafch.
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Pafch. 27 Eliz,
In the Qammgfé Pleas,

Morr1cEs Cafe.

BEtwecn Smith and Morrice, the Cafe was fuch, Twao
Jointenants are with Warranty, and Partition was made
between them by Judgment in a Writ of Parritione facien-
(#) O.Benlpl. 4a, by Force of the Statute of (#) 31 H. 8. cap. 1. And it
2021.Godb.84, was adjudged that the Warranty remain’d becaufe by the
P‘{?ﬁﬁt‘;‘f}s’“‘ King’s Writ they are compellable by the Statute, (to which
Ene, 450. Hob. every one is Party) to make Partition, and the Party has
179. Co. Lit, purfued his Remedy according to the A&, and therefore
163: % 1873 1ione can - have Wrong by the Operation of ‘the Statute, to
104, W e O . 2.
Cro.El.759. which every one is Party: But if they had made Partition
bysa8plsd by Deed, by Confent, after the faid A&, altho’ they were
- compellable by Writ to make Partition, yet forafmuch as
they had not purfued the Statute to make Partition by Writ,
therefore fuch Partition doth remain at the Common Law,
{6) Hob, 25, and by Confequencethe (5) Warranty is gone, as it isagreed
CoLit.16s.b. in 29 E.3, Tit. Warrasity yo. Andit was refolved, that after
égﬁoﬁcl‘:am the faid Statute, although now Jointenants are compellable
{¢)2 Rolazs, to make Partxtionbg Writ as Coparceners ate, yet they may
Co.Lit. 169.2. fiot make Partition by (¢) Parol as Coparceners may by the
g‘v?f" ‘Al“d'f,. Common Law ; and the Reafon was, becaufe the Statute
V.179.p 43, o B . .. g c . . . :
g0.pl, 20, . doth ot extend to any Partition, but by Writ de Partitione
odb. 94. - facienda only, but leaves all other Partitions as they were
yﬁgg:%'og ‘before, And it “was faid, if ‘there are two Jointenants
Cro.Bl.os:  With Warranty, and the one difleifes the other, and
Lit. Seft. 250. the Diffeifce - brinigs an 'Aflife, and on ' his Prayer hag
3 d?’é&pi.?{ " Judgment ‘ to recover ‘in Severalty, in ‘this Cafe the
b ©w" Warranty is ‘gané: for although “he- hag Partition b
187, , Warranty is goné: for althaugh "he' has Partition by
Bt Judgment, "yet’ he who is bound by the Warranty is
not Party, -or privy, "ot confenting to it, as he is
when the Partition is made by Force of the Aé} of Par-
S b S T T ament,

Pehagti s
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liament. Note Reader, although fome Books are, that

Judgment fhall be given to hold 1n (4) Severalty in the Cafe (a) 19 H. 6.45.
of Jointenants, as 10 E. 3. 40. & 10 A p. 17. yet I con- Br. Jointenants
ceive it will be hard in Law to maintain the Judgment: By, parie. 16.
For 1. the Plaintiff in Affife ouﬁht to recover according to .
(%) his Plaint, and that is of nothing in feveral. 2. He ought () %0- Lit.
to recover in the Aflife by View of the Recognitors, and *°7*™

they have not the View of any Thing in Severalty, 3. It

will be to the Plaintifi’s Prejudice as well for the Survivor,

as for Warranty and the like: And therewith agreeth

21 Aff. p. 35, where the Cafe was adjudged not upon any

Opinion at the Affifes but upon Adjornment into the Coms.

Pleas, and there adjudged that the Plaintiff fhould recover

generally, althougbh the Plaintiff himfelf prayed, that the

Judgment might be, that he fhould hold in Severalty; for

the Prayer of the Party will not alter the Judgment of the

Law in fuch Cafe. -

Hill. 29 Eliz.

Cafes of Pardons.

T H E general Pardon of 28 FEliz. pardons all Felonies,

L &o. In which Burglary was excepted. In this Term
it was asked all the Judges of England, If the Attainder of
one for Burglary be excepted? And it was objected, that by
the Attainder and Judgment the Offence of Burglary which
was but Matter in Fa&t, is now altered by the Judgment,
and become of Record, and thereby the Offence utterly ex-
tin€t 5 and then it is not (by the Name of Burglary) excep-
ted, and by Confequence he who is fo attainte o?, Burglary Hale's pl. Cor.
fhall be pardoned. "But it was refolved, That the Attainder 25 ttn
was excepted ; for if the Burglary be excepted, altho’it doth R
not appear to the Eye of the Law, but fands in Doubt, and :
is left to Trial, whether it be Burglary or not, # fortiori,
when the Burglary appears of Record by Judgm. of Law, it
fhall be excepted, And it was faid, That the Burglary was ngtt

" o ST axtin®,

3 Inft. 234,



Cafes of Pardons. Part VI,
extin&®, but had received fuch Judgm. (by which it is ma--
nifeft) as the Law requires, which Judgm. folong as it re-’
mained in Force, the Offender cannot be calted in Qllzeﬂion
for the Burglary, becaufe the Courfe of the Law has had its*
End 5 but that don’t prove but that the Offence of Burg-

(2) Br.De-  lary remains, as in 20 A 2. 7. (2) 4. was bound in a Stat,-
{fafbfb of 20/ to B. B. fued Execution, and the Land of 4. was de-.
B DeE 133 jivered to . in Execation until he had levied the 20/ and-
afterwards B. made a Defeafance to 4. by Indenture, that if

A. paid him 8/ at a certain Day, that then the Recogni-:

zance, viz. the Stat. of 20/, thould be void : And it was ad-

judged that altho’ the Stat. was executed, yet the Defea-

fance of the Stat. is fufficient in Law to defeat as well the

Stat. as the Execution upon it for the Stat. is the Founda-"
tion of the whole, and therefore if that is defeated, all which

is built upen it fhall be defeated alfo. So in the principal”

Cafe, altho the Jury have found the Prifoner Guilty of Burg-

lary, and thereupon he has Judgment: Yet the Offence of

Burglary is the Foundation of the whole, and thercfore if that

. is excepted, the whole Proceeding upon it is excepted. Alfe

fee in my laft Reports, where by the Exception of the Of.
{5) Latch. 81, fence in the general Pardon, all (2) Dependants upon it are”
141 alfo excepted. And yet if a Man (¢) be attainted of Felony

5,547 % by Judgment, Outlawry, or Abjuration, and afterwards the
Baim, 412, King pardons generally the Felony, it is nought worth, but
Hob. g;—-ﬁ the Reafon thereof'is not becaufe by the Attainder the Fe-

3 Inft. 256.  lony is extinét, but becaufe the King is not truly informed
(¢) Sram. Cor. (as he ought to be) of the true State of the Cafe, for perad-

Xoz. [1; o  venture if he had been informed of the (4Z) Truth, and of al
fateh, 13r.  the Proceedings, he would not have pardoned it. ¥ide ¢ E. 4.
Owen 87. 28. 2. 8 19 E. 3. Coron, 124, 17 H. 4. 16, 41. Stam. 102. .

&d) Star.13. But if a Man be (¢) attainted ot’l Felony, and the King par-
s ColP T dons the Attainder, and the Exécution of it alfo, this Pardon
(¢) Firz. Chart. thall be difallowed, becaufe the King don’t parden the Felo-"
'—’B5- Cor ny by exprels Words, as it is adjudged in 8 H. 4. 22. 5. which
Br. Chart de proves that the Felony remains. But 33 H. 8. 50. (f) If
Pardon 13.  Murder or Petit Treafon be made High Treafon, thercby
BroAppeal27. the Murder or Petit Treafon is extinét, for High Treafon -
9[)47 sy.“ o doth (g) drown every lefs Offence. Fide M. 6 &5 v Eliz.
(2) Stile 347.  Dyer 235.-(F) If a Man kills his Mafter, and Petit Treafon
() Dyer23s. is pardoned by the general Pardon, and Murder is excepted, ’
E) ;91"1&. 239, he fhall be difcharged, for Petit Treafon is Murder, and
Hob. 293. more. Vide 20 Eliz. 135 Dyer. One Burton Parfon of I
sz,gh 22148 bock in Leicefterfhire was deprived, anmo 12 Eliz. for (i) A~
Pt g dultery committed-anmo 1 Eliz. And afrerwards by the ge-
Owen 87. neral Pardon 2 4p7ilx3. the Offences of Adultery inter alia
Cro.EL.41,789. were pardoned before the 1425 Day of Fel. then laft paft, and
: ' it was faid that before the Pardon, Crimen adulterii pred’
trazfivit in vem judicar’,and therefore the Sentence remained
Ll
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in Porces; and it was ftrongly urged that the Sentence '
fhould not by the Relation of the faid Pardon be made void,

but at the moft voidable, and thercfore until it be reverfed

by another Sentence the Deprivation ftood in Force; and he Cro. Bl 41}
who was after his Deprivation admitted, inftituted, and in- 789. :
duéted, remained Parfon till the firft Sentence by another be &:ﬁ%;’% b.
anriulled ; but it was anfwered and refolved, that the faid pos ,3’;,93"
Burton who was deprived, by Force of the faid Pardon, is

now become Parfon again without any Sentence, declaring

the faid Deprivation to be void ; for by the Pardon, the A-

dultery, which was the Caufe and Foundation of the Sen-

tence, is difcharged, and by Confequence all, that ftands or

depends upon the fame Foundation, is alfo difcharged. And

no Laches was in the Parfon, or Fault in Pleading ; for at the

" Time of the Sentence he had not any Matter in Difcharge,

but it came ex poft fatto, by Relation of the general Pardon,

and by Judgment in Law, and therefore the Validity of it

fhall be difcuffed by the Judges of the Law, and the Party pjowa. (o1,
deprived fhall not be driven to a Suit in the Ecclefiaftical &
Court to have Redrefs there. So it feems if one be attainted of
Felony, and afterwards by Relation of a general Pardon the
Felony is pardoned, that he fhall be difcharged, for he hasnot
any Remedy by Error, or otherwife to reverfe the Attainder,

ﬁ ) " " ) ; —

Trin. 36 Eliz.
Jnn the King's Bench.

Arvunpzr's Cafe.

&Obn Arundel Efquirc was indicted of the Murder of onc

«J William Parker, and the Murder was alledged 10 be poor o0 5o .

done apud Civitat Weftmonaf¥ in Comitat Midd, viz. in Golds. 133,
quadanm platea ibidem vocar Kingftreet in Parochia fanfte C’}-Lgmzs-.a:b«
Margarcte in eodem Comitay’ Midd’: And to this In. 3 ot 137,
. ‘ . . 2Rol. 620, 621;
diment Arundel pleaded Not guilty, and for the Tri- Cro. Car, 164y
al of this Iffue a Jury was returned de Picemeto civita- 165. '

tis Weftmonafter’, and the Jury found the Defendant 'u]';“lg_'gf"a’

Guilty. And it was fhewed in Arrefl of Judgment that 1 Brownl. 10,
the: Venue eught to have been out of the Parifh, and not 3 Jones 171,
P T . o Le . 7. '
Hard, 18. 2 Rol. Rep. 271, Godb. 335. Cro. Jac.308. 1 Siderf. 19
R ouf



ArRunpirLs Cafe..  Part VL

eut of the City. And ugon this Doubt all the Juftices met
() 7Co. 1.b. at Serjeants Inn, and after many Arguments, 1. They re-
ax (30. 2. b. folved, That every () Trial fhould be out of fuch Place,
¢ ad. | . which by Prefumption of Law can have the beft and moft
(4) 1Bulit. 127. certain Knowledge of the Fa&, as in 22 E. 4. () Vifne 25,
‘(ICJBCu(;i{JitX.:‘.;‘S b I{}' Tglc%afﬁ be broug{l}:lt aﬁl a (¢) Towx}, aﬁxd nodfuch Town be

» - 127.  pleaded, the Venue fhall come out of the Body o f the Coun-
%"gﬁﬁim' th, but if Trefpafs be brought in (2) two T:i)wns, and f?o
125. b. fuch Town be pleaded as to one of them, the Venue fhall
1 Bultt. 127. }e out of the other Town; for that is the moft certain. And
(¢) Palm, 390, if Trei}afs or any other Aétion be brought in (¢) a2 Ma-
v n‘f . nor, &c. the Venye fhall come out of the Manor :
CrovJac. 302, But if the Manor be alledged to be in (f) a Town, there
303 2&»,1737. becaufe {hed Town is mo’;e ce:rtsli:;l than the Manor (for that
r0. Car- 17- may extend into many Towns) the Venue fhall come out of
g‘f('mes 320, the Town, as itis heldin 6 Hem, 7. 5. 0. 11 Hen. 7. 22. b,
L 127 g3, &¢c. So in the principal Cafe becaufe the Parifly fhall

?j)R olljaﬁ?ég,. be intended to be more ceIr’tain than the City, for this Caufe
Co. Lir. 125.b. the Venue fhall be rather of the Parifh than of the City.
1 ggﬂgm% And although a Parifh is a Place uncertain, and may com-
(’}'g) Co.Lit. prehend divers Towns, as it is held in 4 F4. 4. 41. 5 Ed. 4.
Y25. b. 20, 125, 22 Ed. 4.2. 35 Hen. 6. 30. 22 Hen. 6. Yet when
Cro,?;r. 11560; a Parifh is alledged to be in a City, there the Venue fhall
& ]a:’ztsa,' conze out of the (g) Parith, 1 E4. 3. 8. v H. 6. 38. and it
308, 340, 341. fhall be intended that the Parifh is lefs than the City. And
nICO- s b afterwards it was awarded that the Trial was infufficient,
2 Inft. 669.  91d 4 new Penire Jacias awarded to try the Iffue again, for

Godb. 335. nd 2 ‘
Moor ;3;9. his Life was never in Jeopardy.

Mich. 36 & 37 Eliz.
In the King’s Bench.

TrerorTS Cafe.

Poph. §7. IN an Ejellione firme the Plaintiff declared on 2 Leale
2 fones oo 137, - made by 4. and B. and on Not guilty pleaded, the Ju-
TRol. Rep.2go. tors gave a fpecial Verdi&t, viz. That 4. was Tenant for
Raym. 142."" Life, the Remainder to . in Fee, and that they both
by Indenture did join in a Leafe to the Plaintiff, and that
A the Ten't for Life wasalive ; and whether this fhould be

adjudged in Law, the Leafe of both or not, the Jury doubtedj
: : an
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and it was refolved, That prefently by the Delive

Deed it is the Leafe of 4. during h)i(s Eife, (a) andrtyh:FCf)}:]: (a) 1 Rol. Rep
firmation of B. and after the Death of . it is the Leafe of {3* )
B. and the Confirmation of /4. according to the Opinion of Bl;&m{' o
Dyer and Brown, Mich. 6 & Eliz. (b) 234, 235. And be- Lane ?9- .
caufe the Plaintiff had declared on a joint Demife of 4, and C72- Car-285;
B. it was adjudged againft the Plaintiff. It was alfo held o m. 142
per Curiam, That if (¢) Leflee for Life, and ae in Remain- 27 %l-.&’;s“- a
der or Reverfion in Fee make a Feoffment by Deed, each } Rol. 6s.

of them gives his Eftate, viz. Leflee for Life his Eftate by ffé’ﬁ'; o
Livery, and the Fee-fimple doth move and pafs from him 2 Bulft. a4

in Remainder or Reverfion. But if it was by Parol, then Co. Lic. 45.a.
it fhall be the Feoffment of him in Remainder or Reverfion }”cl:r:f h’s“ y
and the (4) Surrender of Leffee for Life, for otherwife no- (5) 1.37u1'ﬁa-'+¢.
thing would pafs by Parol. And it was held by them, That o Lit. 45. 2.
in the Cafe at Bar, although the Leafe was by Deed indent- g;‘l}?" ey
ed, it fhould be no (&) Conclufion ; for when the Deed enures Pl 18. o Ea
by pafling of an Intereft (as in the Cafe it doth) it thould M°°’(Z"‘ ‘
not be taken for any Conclufion, no more than the Leafe for ‘aylm 5 7z& b
Years of Leflee for Life by Deed indented fhall be an E- (4)1 Co. 7.2,
ftoppel after his Death, becaufe at the Commencement it Y 5eg 4T
took Effect by Way of paffing of an Intereft. And Popham (J'éi.g‘ li.:d'
Chief Juftice faid, If Tenant for Life, and he in Reverfion 45 2 E
make a Gift in Tail rendring Rent, the Leflee fhould have g inch. sk
the P_\ent during his Life; for the making of a greater E- ( Jz)ch:;l’:: 570
ftate is not any Forfeiture, becaufe he joins with him in Re- |
verfion. And if Tenant for Life, and he in Reverfion had

made a Feoffment by Deed at the Com. Law, (g) the Feof- (g) Co.Lix,
gi:l:hould hold of the Leffee for Life during hisLife, Nota = "

Mich.
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Mich. 36 & 37 Eliz.
In the King's Bench.

Epen’s Cafe:

NOte, Mich. 31 & 32 Eliz. Rot. 365. In the King’s

Bench in Trelpals Quare Clanfune fregit apud Mar-

thamn in Coir’ Norf, by Thomas Eden, and William

Franklyn againft Edward Brown, the Def. pleaded that the

Queen was feifed in Fee in Right of her Crown, and by her

Letters Patents under the Great Seal, bearing Date at

Welden in Com?® Effex’, &c. concelfit tenement’ prad’ in qui-

bus, &c. cuidam A. B. &ec. The Pl took 1flue, quod non

conceffir tenemeny’ pred’ per predictas literas patentes. And

, this Iffue was tried in the County of Norfolk whete the Land

() Do&.pl. lay, and not where the Letters Patents bore Date, and the

?_deBO*é 352. Jury found for the Pl. And it was moved in Arrcft of Judg-

2 Sid. 1,545'. ment, That it ought to have been tricd where the Letters

Cro. Jac. 375. Patents bore Date; & non allocatur per Curiam; for the

Plowd.231.b. T etters Patents being Matter of Record, and fhewed to the

St 125.b. Court under the Great Seal, cannot be denied, nor can the

260. a. Party plead Nul tiel (a) record, againft them being thewed:

P[If‘i_-l‘if- 2 under the Great Seal, and thercfore the Effeét of the Iffue

Jaiard- 155 of (&) No couceffir is, That the Queen had nothing in the

Co. Lic. 125.a. Land, or that the Tenements did not pafs by the Letters

260, a. ,, Patents, in which Cafes it fhall be tried where the Land

Dot o1, 308, lies; and fo it was adjudged. ¥ide 8 Eliz. 253. Dy. 3 Mar.
% Cro. 376. 129, 17 Eliz. 342. ‘

Hill.
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Hill. 37 Eliz.

In the Commuon Pleas.

Corrier’s Cafe.

BEtwccn (2) Collier and Walker, the Cafe was fuchs A (4)cr Bl 373
) Man has Iffue 2 Daughter, and by his Will in Writing Swinb. 115
devifes Part of his Land to his Daughter, and the other Part (8) 3 Keb. 96.
to his Wife for Life, with the Profits whereof fhe fhould | ;gl‘;_‘;ﬁgf‘
bring up his Daughter, and that after his Death it fhould Cro. Ei. 20,
remain to his Brother, paying to one twenty Shillings, and o 4972498
to others fmall Sums, amounting to 45 5. in all, and that the {}:{,:;,57
Land was of the Value of the three Pounds pey Anmum. 1 Venr.227.
And it was adjudged, that the Brother had the Fee-fimple. g?"'{;“-l”- 5.
And this Difference was taken and refolved in this Cafey g, Lic 5 B
That if the Devife had been to the Brother of the Land, to Hob. 65.
the Intent that with the Profits he fhould educate his Cz“’- };‘C- +164
Daughter, or of the Profits of the Land pay to one fo much, Guib. o3 281,
and to another fo much, that is but an Eftate for Life; = Rol. Rep. 8o.
for he is fure to have no Lofs. So if Land be of the Value of Moor464, 852,
three Pounds per annum,and he devife that he fhall pay for 5 gug. 194.
it 20 Shillings,or 30 Shillings,or 40 Shillings,or 50 Shillings ger Bridg. 85,138,
annum to another, it is but an Eftate for Life ; for he may 3 f"-“- 3.
ay it out of the Profits, and is fure to have no Lofs. But Gra: Car. e
1a this Cafe at Bar, afrer the Payment he may dic before 159,360 ~ °
Satisfaction ; and therefore it is a Fee-fimple ; and the Law 8“&"'19*
doth intend that the Devife was for his Benefit, and not for - =225
his Prejudice. And by this Difference you will better un-
derftand the Booksin 4 £ 6, (c) Lftares 18. 29 H. 8. Tefta-
went 18, @ ﬁﬁi w6
527.(20.Lit.9.l3.
Swinb. 118. Cro, El. z05. 3 Bultt. 194+

il
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Hill. 41 Eliz.
In the King's Bench.

WriLp's Cafe.

Moot 397. | TIL. 39 Eliz. in Ejettione firme between Richardfon and
Goldsb. 139. Yardly in the King’s Bench, on Not guilty pleaded,
Qriéi- 8s.  the Jury gave a fpecial Verdi& to this Effe®. ~Land was
Swinb. 120, geviled'to A. for Life, the Remainder to . and the Heirs
of his Body, the Remainder to Rowland Wild and bis Wife,

and after their Deceafe to their Children, Rowlgnd and his

Wife then having Iffue a Son and a Daughter; and after-

wards the Deyif%r died, and after his Deceafe 4. died, 2.

died without Iffue, Rowlsnd and his Wife died, and the Son

had Iffue a Daughter, and died; if this Daughter fhould

have the Land or not, was the Queftion ; and it confifted
(a)Bridg.3s5,36. only upon the Confideration what Eftate (2) Rowland Wild
Cro.EL1o,121. and his Wife had, viz. If they had an Eftate-tail, or an E-
Ta2e, 41 fate for Life, with Remainder to their Children for Life B
rBultt.62,220. and the Cafe for Difficulty was argued before all the Judges
3 Keb. 42, 95, of England; and it was refolved, That Rowlsnd and his
Pee s Wife had but an Eftate for Life with Remainder to their
%) c;,-z_' 5.  Children for Life, and no Eftate:tail. And in the (%) Con-
Cro. EL 696.  firuction of this Will theJudges' did firft confider the Judg-
ment of the Commen Law, If the Conveyance had been

made bﬁ the Devifor in his Life, And, 2: The Reafon and

Caufe that the Judgment fhall not be according to the Rule

of Law: And it was refolved, without Queftion that at the

Common Law they had but an Eftate for Life,the Remain~

der to their Children for Life. Then what fhall be the Reas

fon and Caufe to give them an Eftate-tail by Conftrution

(c)Cro. E1696, in this Cafe? It will be anfwered; the Intent of the Tefta-
742. tor. But it was refolved, that fuch (¢) Intent ought to be
éri‘dj:cﬁm manifeft and certain, and not obfcure” or doubtful: For at
Cro. Car. 369. the (4) Com. Law Lands were not devifable (but enly by Cu-
(@) Lit. fe&. " ftom, and that in antient Cities and Boroughs, Houfes and
1ok ol 6os.  Imall Things) but by the Stat. of 32 & 34 H. 8. all Lands
Co. Lit. 131, 2. 2ccording to the Purview thereof are devifable, which Stat.
) were
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were made to the %]rcat Difadvantage () of Heirs at the Com. (a) Co.Lic
Law byWills for the moft Part made in Extremity of Sick- 111.b. CrCar,
nefs, and that utterly againft the Rule and Reafon alfo of 359, 450.

the Com. Law, for the ancient Com. Law did favour him ygg’%g;ﬁzfg
whom the Com. Law made Heir, becaufe he was to fit in Dall, 13.pl. b
the Scat of his Anceftor, and to ferve the K. and Common- Lane 57.
wealth in as good Effate as his Anceflor did. And therefore Moor 774«

it appears by Glanvile, who was Ch. Juftice in the Time of

H.2. lib. 7. cap. 1. fol. 44. That everyFreeman without the

Affent of his Heir might difpofe of a reafonable Part of his

Lands with his Daug%ter in Frankmarriage, for the Ad-

vancement of his Blood, or to any Servant in Recompenceof

his Service, or in Frankalmoigene to any religious Houfc to

have divine Prayers made for%im. But all that he ought to

do in (5. Health, and not in Extremity of Sicknefs, to the (6 1Rol.608.b.
End that fuch Gifts fhould not be made more out ot Rage

and Fury than of good Difcretion, and fo his Gift might ex-

ceed Meafure. But if any fuch Gift which was made inTime

of 8icknefs fhall be good and firm in Law, the Confent and
Confirmation of his next Heir was requifite to it. Alfoif a

Man who had Lands by Defcent, had Iffue many Sons, he

could not have given any of this Land to any of his younger

Sons without the Confent of the Eldef}, to the End that the

Father, who for the moft Part bore moft (¢) Affeion to the (6) Cr.Car.365.
youngeft Son fhould not difinherit the eldeft. But of his

Land which he had acquired by his own Purchafe, hemight

bave given a Part to his younger Sons; and if he had not a-
“ny Iffue, he might have ‘given all of it to whom he pleafed.

And all this appears in Glanvile, by which it appears, that

the ancient Com. Law did refpect the Heir at Com. Law.

Then in the Cafe at Bar, forafmuch as by the Judgment of

the Com. Law on the like Words in a Conveyance, it would

be but an Eftate for Life, the Remainder to their Chil-

dren for Life, thence it follows, that the Intent and not the

Words only of the Devilor ought to make it an Eftate-tail

in this Cale. Then this Intent ought to be manifeftand cer-

tain, and fo exprefled inthe Will:” And in this Cafe no fuch

Intent appears 5 for peradventure his Mcaning was to agree

with the Rule of the Law ; and therefore this Difference

was refolved for good Law, That if 4. devifeth his Lands to

8. and to his Children or Iffues, and he hath not any Ifiuc Ventra2y,031
at the Time of the Devife, that the fame is an Eftate-tail 5 ¥ Bultr. 62.
for the Intent of the Devifor is manifeft and certain that his 1“:;R°P' 812&9"
Children or Ifluesfhould take, and es immediate Devifeesthey ii ,'f'gf’;,',gy, ’
cannot take, becaufe they are not inz rerum natura, and by Swinb. 120.
Way of Remainder they cannot take, for that was not his ga‘ﬁ‘”l‘% .
Intent, for the Gift is immcdia[t)c, therefore thcrewfucgn Tl 121,334

ords



Wirn's Cafe. Parr VI,
Words fhall he taken as Words of Limitation, £#/. as much
as Children or Iflues of his Body; for every Child or Iffue
~pught to be of the Body, and therewith agrees a Cafe, 774
nit. 4 Eliz. reported by Serjeant Bendloes, where the Cafe
@7} 13%‘@“9- was, that one devifed Land (2) to Hysband and Wife, and
Ar?:' Sahio 80 the Men-Children of their Bodies begotren, and it did nog
;ve'h;‘_",_,j%;m_ appear in the Cafc that they had any Iffue Male at the
Rebis3,97. ~ Time of the Devife; and therefore it was adjudged that »
d:v'eﬁﬁpfgﬂ' they had an Eftate-tail, to them and the Heirs Males of
Moor 397,  their Bodies: But if a Man devifes Land to 4. and to hig
(¢) CrEl7¢3. Children or (5) Iflue, and they then have Iffue of their Bo-
' ' dies, there his exprefs Intent may take Bffec, according
to the Rule of the Common Law, and no manifeft and
certain Intent appeats in the Will to the Contrary. And
therefure in fuch Cafe, they fhall have but a joint Eftate for
Life. But it was refolved, that if a Man, as in the Cafe at
Bar, devifes Lund to Husband and Wife, and after their
Deceafe to their Children, or the Remainder to their Chil-
dren, in this Cafe although they have not any Child at the
%) Moor 220. (2) Time,yet every Child which they fhall have after, may
take by Way of Remainder, according to the Rule of the
Law ; for his Intent appears that their Children fhould not
take immediately, but after the Deccafe of Rowland and
his Wife, | )

v

- Mich. 41 &7 42 Eliz.

Sir Epw ARD CLEREY Cafe,

Moor . X an Aflife by Parker againtt Sir Edward, Clere Kni ht.
Cr. Ef’jg};.ﬁ g I of Lands in the Coupt’f of Norfolk, the Cafe in Efgﬁfg
g-‘_’-: Enr. 128. . was fuch, Clriment Haragod feifed of three Acres of Land,
C:,'_L’l?r‘.'fr’;_b each of equal Valug, held in €apire, made g Feoffment in
Hetl ¢5. Jeak, Fee of twp of them to the Ufe of his Wife for her Life, for,
gc'}g}fa her Jointure, and afterwards made a Feoffin. by Deed of the,

Yeb: }9%_ 3d Acre, to the Ufe of fuch Perfon and Perfons, and of fuch

it. Rep. 298, Eftate and Eftates ag he fhould Jimit and appoint by his laft
7. Hob. igo, Wil in Wiiting, and afterwards by his laft Will in ngt_igﬁg, ,

. ! o "7 he
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he devifed the faid 5d Acre to one in Fee (under whom the
Pl claimed. And whether this Devife was good for all the
faid 3d Acre, or not, or for 2 Parts of it, or void for the
Whole was the Queftion. And in thefe Cafes 4 Points were
refolved by Popham Chief Juftice, and Baron Clark Jufti-
ces of Affife of the faid County, ?Pon Conference had with
the other Juftices: 1. If a Man feifed of Lands in Fee makes’
a Feoffment to the Ufe of fuch Perfon and Perfons, and of
fuch Eftate and Eftates as he fhall appoint by his Will, that .
by Operation of Law the Ufe doth veft in the (2) Feoffor, (8) 1 And.246.
and he is feifed of a qualified Fee, that is to fay, till De- Moora8o, 403,
. . e e . . - 516,567, Hob.
claration and Limitation be made according tohis Power. #7- 3,0°Co. Lir.
de Lit. fol. 109. . When a Man makes a Fcoffment to the 111.b. 275 b,
Ufe of his laft Will, he has the Ufe in the mean Time. L?t(‘l‘z' 85 bé
2. If in fuch Cafe the Feoffor by his Will limits Eftates ac- 55, ¢p- 288,
' cordingto his Power referved to him on the Feoffment, there Cro. Car. 3.
' the Eftates fhall take Effeét by Force of the (&) Feoffment, (l/’};'l;‘{fw"'”v
and the Ufe is direfted by the Will; fo that in fuch Cafe the Cr. Car. 30
Will is but declaratory: But ifin fuch Cafe the Feoflor by 10 Co. 8.3,
his (¢) Will in Writing devifes the Land it {clf, as Owner of Fr" é,’!" ‘8' ’é‘l
the Land, without any Reference to his Authority, there it ¢y, ;af’“? :
fhall pafs by the Will, for the Teftator had an Eftate de- Jeok.Cenr.260.
vifable in him, and Power alfo to limiran Ufe, and hehad MZ}I "?- s
Election to purfue which of them he would, and when he () Voor 262"
“devifed the Land it felf without any Reference to his Au- 567. Co. Lic.
thority or Power, be declared his Intent, to devife an E- Ji!- é 271.b.
ftate as Owner of the Land by his Will, and not to limit an {b. 6o,
Ufe according to his Authority ; and in fuch Cafe, the
Land being held iz Capire, the Devife is good for 2 Parts,
and void for the 3d Part. For as the Owner of the Land he
cannot difpofe of more; and in fuch Cafe the Devife cannot
take Eﬁ'cég: by the Will for 2 Parts, and by the Feoffment
for the 3d Part ; for he made his Devife as Owner, and not
according to his Authority, and his Devife fhall be of as
much Validity as the Will of every other Owner having a-
ny Land held iz Capite. 3. If a Man (4) makes a Feoffm. (4)Cr.EL8;8.
in Fee of Lands held 7z Capite, to the Ufe of his laft Will, ggi}“k;‘z-a-
although he devifes the Land with Reference to the Feoff- poor 516,
ment, yet the Will is void for a 3d Part: For a Feoffment to
the Ufe of his Will, and to the Ufe of him and his Heirs is o
all one. 4. In the Cafe at Bar, when Clesent Harwood had c ’FI
() conveyed 2 Parts to the Ufe of his Wife by A& executed, &) G387
he could notas Owner of the Land devife any Part of the Re- —
fidue by his Will, {o that he had no Power to devife any Part
thereof as Own. of theLand,and becaufe he had not (f Elet. (f) Moor 645.
as in the Cafe put before, either to limit it according to his
Power, or to devife it as Owner ofthe Land (for in the Cafe
at Bar asOwner of the Land (having convgyed two Parts to
~the Ufle of his Wife wz futr4) he could not make ar;y
D2 Devife -
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Devife, therefore the Devife ought of Neceffity to enure tq
a Limitation of an Ufe, or otherwife the Devife fhall be
-.{g) G§.8Y3§- 1% (2) utterly void ; and Judgment was given accordingly for
I'i:;b’% .65 the Plaintiff for the whole Land fo devifed. And afterwards
(6) Cr. Jac-31. on the faid Judgment Sir Edaward Clere brought a () Writ
Cro.El 277, .of Error in the King’s Bench, [fed non prevaluir, byt the

Judgment was affirmed, ' - .

Hill, 37 Eliz. Rot. 416,
In the King’s- Bench, |

PacrMans Cafe,

‘ ¥/ Jlfor brought an A&ion on the Cafe on T'

- o e Cafe on Tro

ﬁ:@.;*gé’:“‘ W Packman, and the Cafe was fuch; A M‘;irde;gfli ?ﬁ
S:.Er;n.ayféh teftate, and the Ordinary committed Adminifiration to 3
20&,31‘-3 73 Strgngev,a{ad afterwards the next of Kin of the Inteftate fued
1Mcd Rep 3. a Citatlon in the Spiritual Court, to have ir repealed ; pend:
(; Plﬁ:n};u- ing wh}c.h Suit, the Adminiffrator to defeat the Plaintiff in
3RolRep 26, the Spiritual Court of the Effet of his Suit, {old the Goods
sCo.21.b. of the Inteftate to the Defendant : And afterwards the Let-
2 02;5 ;5872. ters of Adminiftration are revoked by Sentence, and the firft
;.:‘r.Elf4éo: Sentence annulled and made void, and afterwards Admini-
(&) P1.Com. firation was committed to the Plaintiff, And it was refolved
?ZQM‘:% 156 that the Aétion did not lie: And thereuponthe Plaintiff dift
(}) £0Co-56b. continued his Aé‘_uon: ‘And, in this Cafe a Difference was
13 Rlcap. 5. taken between this Suit by Citation, which is to counter-
:}9.;1;:!:)..3.3 '(7;? mgnd or revoke the former Letters of Adminiftration, and
ko;si.a. +Co. (#) an Appeal, which always is to reverfe a former Sentence,
gola. Co.Enr. for the Appeal dath fufpend the former Sentence ; other-
:g‘:za”C;_l?: wife of a Citation: And in this Cafe forafnuch as the-
106, 107, (#) firk Adminiftrator had the abfolute Property of the
) Qr%qné 111, Goods in him without ngeﬂion, he might give them tq
;;;. Cr.Elasy, whom he pleafed. And although the Letters of Admini--
B aerpliz, ftration be afterwards countermanded, and revoked, yet
3st.pl.23.  that cannot defeat the Gift, But If the Gift b Yb
1Leon 47,308, (¢) Covin, it fhall 1 \ o s e e !
{heonz3ck. () Covin, it fhg ke void by the Statute of (4) 13 Eliz. a-
3 Leon. 5. gainft a Creditor, but it remains good againft the fecond
Lane 47,103, Adminiftrator; and if an Adminiftrator (¢) wafte the Goods,

Raft ‘fraudus ' ini H s
R and afterwards Adminifiration is committed o another,

. Ralt.Eqraozb, Moor638, Dog. pl, 230, Latch 222. (e) Cr. B, 460, Latch 268,
, yet
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et any Debteg (2] Thall charge him in Debt; and if he (#) Latch 1ds,
%leadsythe laft Adminiftration committed to a'ni;fher, thé 8- §6)7. 7-3&11, , 8?‘
ther may reply that before the fecond Adminifiration com- f‘lgyg_f {s’.a]‘f "
mitted he had wafted the Goods. Zide 1y Eliz. Dy.339.(0) Cro.Cart ,§I91
the like Cafe, and 34 H. 6: 14. 4. . Adminiftration may Hob; 49,386
be granted on (¢) Condit. and it was holden in fuch Cafe, if ?Egl‘ 486.
fuch Adminiftrator before the Condition broke, gives away (5)3 Ga. 3.,
the Inteftate’s Goods, and afterwards the Condition is & Co. 135 b.
broke, yet the Gift ftands good. And obferve Reader, a & E‘KCg‘lm*
manifeft Difference between this Cafe, and the Cafe of 19 (1) 1 Rol. 564,
Eliz. For in our Cafe the Adminiftration granted was law- Firz Admini-
ful, and the Gift alfo lawful, and the Donee ¢laimeéd in un= raref 3,
der the firft Adminiftration, which the fecond Admniftras
tor did intend to countermand and reveke; bt in'the Cafe
of 19 Eliz. the fecond Adminiftrator who obrained the fex
cond Adminifttation by Covin, had with the Defendant in
the Altion, without any Recital of the firft Adtniniftration,
did releafe to the Defendant by Covin to bar the Plaintiff of
his Execution: It isthere adjudged, that the faid 2d Let-
ters of Adminiftration being by Sentence reverfed, and de-
clared to be void, the Defendant who was Party to the Co-
vin being 1n Execution {hould not have an Audita %ierelas
But that is not to be likened to our Cafe, for there the De=
fendant claimed by the fecond Adminiftration, which is des
clared to be void, and the fifft always in Force; o that the
fecond Adminiftration was never lawful; but in ouf
Cafe the firt Adminiftration was lawful, until it was ¢ouns
termanded, and fo a Difference. Nota benes ‘
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Parr VI

In the King's Bench.

GrecorYs Cufe.

GRegbry brought a Writ of Error againtt Blafhfield, and
the Cafe was, that B. brought a Plaint in the Court of
Ludlow (which is a Court of Record) againft G. ram fro
Domina Regina, quam pro feipfo, on the Statute of 4 &5 ¢
Ph. & Ma. cap. 5. (which fee in Rqftal, Drapery 155.)
which prohibits that none fhall weave any woollen Cloth or
Kerfies, unlefs he hath been Apprentice, or exercifed the
Trade, &c. by feven Years, upon Pain of Forfeiture of fuch.
Cloth, or the Value of it, the Penalty to be recovered by
A&ion, Bill, Plaint, or Information in any Court of Re-
cord, In which no Effoin, Proteétion, &¢. And three Errors
were aflignéd. 1. That the faid Branch of the A& was ab-
rogated and taken away by the Stat. of 5 Eliz. cap. 4. Sed

“non allocatur. For infpelto Statuto, they both fland toge-

ther. And it was fajd that a ‘g) later Statute in the Affir-
mative fhall not take away a former A& s and eo porivs if
the former be particular, and the later general. The fe-
cond Error affigned was, that the Plaintiff by the Stat. of
18 Eliz. cap. 5. ought to have fued by (5) Original, or by
Information, and fo was it adjudged, Hill. 50 Eliz. in this
Court between W#oodfon (c) and Clark, where the Defendant
was fued by Bill upon the Stat. of 23 H. 6. of Sheriffs, and
adjudged the Aétion did not lie. The 3d Error was, thatal-
though Ludlsw be a Court of Record, yet it is not fuch a
Court as is intended by the Statute, for feveral Reafons :
1. The Courts intended by the Statute, proprer excellen-
tiam, are the (4) 4 Courts of Record at I/efte. which are
1 Courts of Record, and therefore it fhall be in general
Speech {ointended; as Efcuage iseither incertain, or certain 3

incertain is fervitiune militare 5 and certain is fervirium

Joce, quia_quemadiodim certizudo fiutagii facit focaginm,
ita incertitndo facit (ervitiuye militare :
faith, If a Man fpeaks gencrally ¢) of Efcuage, it fhall be

And Littleton

Plowd. 208.a.b. 4 Inft. 65, 164, 165. Lit. Rep. 170. Callis Le&, 248, 249.
11 Co. 39. a. Lit, Seét. yy,
intended
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intended (fEGunidiim excelléntiane) in cominon Seech; of the
moft excellent Service, and that is Knight's Setvice for the
Defence of the Realm, and not e fervirio fice. And 10 B :
4. 11. 2. b. If it be {poken () of Proof generilly, although ), &, 5451
there are many Proofs in Law, yet it fhall be intended of the § Co: 108! a; )
beft Proof, and that.is by Jury. And 20 H. 6, 17: If it be ff €032,
fpoken generally of the Feaft of St. (5) Michacl, where theré (Roi, Resiasi
are two Feafts; it fhall be intended of the rhoft worthy and 261. zRof-'Reﬁ:
notorious Fealt. And 37 H.6.29.4. 21 H.6.8. and 13 H. ol ROgi 595+
4. 4 0. If Speech be of 7. 8. genetally, it fhall be intended ;Sme.ﬁ;rt i
of (¢) the Father, of 6f the eldeft Son, for. they are the moft 2 Brownl 57
worthy. And Wwith the Cafe ar Bar in Effeétagrees Mich. & Cnfac;i88232
& 7 Eliz.(d) fol. 236. wheré any Cotirt of the Queen of Re- ﬁ_l}gffﬁggg
cord; Thall be iritended one of the four ethinent and moft 113, nd. 253,
excellent Courts at Weftminfler. 2. If the Act fhall be in- 538‘51131-""-3”3
tended accoiding to the Letter, fZil. (inany Court of (¢) Re- 383, n, ’i‘f)f’c;,
cord, then the Court of Oyei and, Terminer; Gaol—Delivér'y; Perk:Sedtizon;
Sewkrs, Shetiffs Tuin, Leet; Pipowders; and others; will },I“S‘h?3‘ .gP
be within the A&; for thefe and rany othefs are Coutts of () I’E‘;f’;;.’;f‘
Record. 'I’ihgn it being left to the Conftrution of the Law; Hob.32 20H.6;
the Rule 1s, (f) guod verba equivocy & in dubio pofita; 21> grﬁﬂhiif
ntelliguntur in digniori & potentiori fenfi: 3. The ancient Ei)l‘(';;-of o
%Jfage in all fuch popular A&lons or Informations Has been 112; 146 Huck
that although the Informét ram pro Domira Regitia quate 5% *I&(ti %54.{
pro feipfo exhibits the Information, yet if the Defendant ;R{;].R:;;,ﬁ?‘
pleads a_fpecial Plea; the Queen’s Attoiney fhall only fe- Stile 430: Lits
ly. And it was intended by the Makets of the Ack that the Repizo-12Co:
lS)uit fhould be in fuch Court where the Quéen’s Attorney gl_‘z;;.;’-?'eﬁi:'
may atterid, for the Benefit the G.‘u{ccn fhall tidve by fuch Cent:238.
Suit, and that is in the four Courts of Record at Heftiminfier. %) ‘Pll%w‘i‘r‘f:b‘
And for thele two ]a@ Errors the Judgment was revetled: { Copf,é 51
ff)) 1 And 71'
é:.‘ Jac: fs%xy :

D4 Pah
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Pafch. 38 Eliz.
- In the King's Bench.

MicHELBORNYS Cafe.

g.ar[)3 LS:hEl ae " YN a Writ of Error between (2) Baprift and Michelborsn,the
2, 213, Cafe was, That an A &ion of T'refpafs on the Cafe on Tro-
?!nﬂf. 130.  ver and Converfion, within the Verge, was brought in the
652 :ﬁ;C&-ﬂ}%a- Court of Marfbalfea, where none of the Parties was of the
10Co.69.b.74.1 Houfhold, and upon Judgment given, a Writ of Error was
Z08.209.210.  brought in the King’s Bench. It appears by Zritton (who
ilf?ﬁbs'ffi;,s. wrote in 5 F. 1.) fol. 1. and by Fleta, lib. 2. cap. 3, 4, 5, .
3 Inft. 134, that the Jurifdiction of the Marfbaifea at the Com. Law
Cr.EL 502.  wjas doubtful ; and therefore the Statute of =8 Edw. 1. 4r-
;OBLIZI:*;-Z :;:z ticuli fuper Chartas, cap. 3. (b) fet it certain; for the Pre-
22 2 teon. amble is of what Pleas they ought to hold ; and therefore it
160.58.4.139.3. ig enacted, That they fhall not hold Plea of Freehold, viz.
ﬁ"ér’:fh‘;" ﬁ;’ where the Frechold will come in Debate, nor of Debt nor of
roH.6. 154, Covenantnor of Contraét made between the K’s People, but
Reg. 1852, only (which are Words exclufory, and exclude all other Pleas,
‘9"';' F;;N{tg' but only thefe which follow) @7z, of Trefpafs done within
Bhr, 4%;.:. " the Houfe (viz, where both (¢) Parties are of the Houfhold)
(e Crijacalﬂp and of other Trefpafs done within the Verge (viz. when
:'é':‘dﬁl'g‘;’z‘ one of the Partics, is of the Houfhok}) and fo it has been
(4)1 Bulit.208, always exiPOundcd. And_therefore in the King’s Bench,
209,213, toCo. Afich. 32 H. 6. Rot. 47. In Error between Read (4) and Pur-
763 Cr. EL 014 in Trefpafs in the Marfhalfea, no other Ertor was af:
soz. figned, but only that none of the Parties were of the King's
Houfe, and the Judgment for this Error was reverfed, and

therewith agree 10 2. 6. 13. 2. 7 H. 6. 30. b. 19 FEd. 4.8. 5.

' 20Ed. 4.16.b. 22 Fd. 4. 31. Vide 4H.6,8. b. F. N. B. 241.b.

{6 10 Co.b9b. pride (¢) the Diverfity of Courts in his Chapter of Mar/bal-
fea. And the Words of the faid A& are further, and of Con-

trafts and Covenants that one of the King’s Houfe fhall

have made with another of the fame Houfe, and in the

fame Houfe, and no other where. So that for the -

(/) 16Co 74b. Nature of the A&ions they only hold Plea in (f) three,
viz. Trefpafs, Contraét, and Covenant, and of no A-

&ion which concerns the Realty. And for Perfons

“in Trefpafs within the Verge, it “is fufficient if onc be

of the King's Houfe, but in Contra® and Covenants

both
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both, f¢. the PL and Def. ought to be of the Houthold. And
it was obferved, that the Stile and Title of the Court of
Marfhallea is, Placita, &¢. Aule Hofpitii Dom’ Regis cor’
Sengfehallo & Marifchal Dom’ Regis, &¢. whereby it appears
that one of the Parties to the Pleading in the faid Court,
ought at leaft to be of the King’s Houfhold; for otherwife
it can’t be faid Placita, &c. Aule Hofpitii, $Sc. And vide
a Bill which paffed both Houfes of the Lords of Parliament,
and of the Commons, annz0 1 Rich. 2. By which it is de-
clared, That of antient Times their Jurifdi¢tton was no o-
ther, nor had been but of Felony, Trefpafs done within the
Verge, and after their Venue, and of Covenant and Debt,
due and made between the King’s Servants and thofe who °
followed the Court; and that Lords and others who have
Franchifes may have their Franchifes as well within the
Verge as out of it, &¢. To which the King anfwered, Let
the Marfhal have fuch Jurifdi@ion as before this Time hath
been reafonably ufed 5 and if any will plead in fpecial, let
him complain to the Steward of the King’s Houfe, and
Right fhall be done him. So that although it be not an A&
of Parliament, it is a good Declaration of the Law by
(2) both Houfes of Parliament. Vide a private A& for the (4) Co.Lic.
City of London (b) 30 E. 1. remaining in the Treafury, by ;bf)f’;ol’(‘:d o
which it is enatted, That where before the Stewarc{ and 70
Marfhal (the Court being often near the City of London,
fome Enquefts are taken of Trefpafs and other Things done
within the faid City, betwixt fome of the City only, and be-
tween them and Foreigners jointly, or betwixt Foreigners,
and of which Trefpafs and other Thingsto the Steward and
Marfhal, by Reafon of the Verge, the Conufance doth be-
long, That all fuch Enquefts fhall be taken within the City
of London, and not ellewhere, &c. By which it appears,
that this A& (made within two Years of the faid A& of 4r-
ticuli fuper chartas) doth not take away the faid A&, nor
ive them more Authority than they had before: But the
%urview of the A& only is; That fuch Things done in LZoz-
don, whereof the Conufance doth appertain to them, fhall be
tried within the faid City, and not elfewhere. Obferve the
faid Declaration 1 Rich. 2. doth agree in Effe@ with the _
A& of Arriculi fuper chartas; and afterwards in the princi- :
pal Cafe it was refolved that the (¢) Judgment fhould be (¢) 1Bulft. 208.
reverfed, fed infpelto Recordo non (4) wntratur., ~ (d)xBultt.2s0,

Pafeh.
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Pafch. 40 Eliz.
In the I(%g’s “Bench:

BurLer @d GooDALES Cafe.

yEtween (4) Gosdale Infotiner, tam pro fe, & on thg
Statute of 21 H. 8. of Non-refidency; and Busler, Par-
fon of Downbam in Norfolk s on a fpecidl Verdict it was re-
folved by the Court, that the Parfon ough‘t to abide on his
Refory, viz. the Parfonage-houfe, and not in another Houfe;
althd’ it be within the fame Parifh  for the Statute intend:
ed, not only for ferving the Cure, and for Ho_fpit?lity, but
alfo for the maintaining of the Houfesand Habitation of the
Patfon, not only foi himfelf, butalfo for his Succeflors, that
they alfo may keep Hofpitality there. And thgre.xt was a-
reed; that lawfil * Imprifonment without Covin, is a good
%xcufc of Non-réfidency, fo if there be not any I’arfonagei
houfe there; for, (¢ Impotentia excufst Legems and thefe
Cafes are excepted out of the A& by Conftruction of Laws
And note, that it was held in the Exchequer, T7in. 3 }% Eliz;
That 4 Sicknefs without Fraud, was alfo a good Excufe;
viz. If the Patient .remove by. Advice of his ‘e) Phyfician;
Dboua fide, for better Air, and for Recovery of his Health:

Vent. 245 (¢) 3 Keb. 194, 2 Bulll. 18
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Mich. 40 & 41 Eliz.
In the Conrt of Wards,

AMtrosia GorgEs Cafz

THE’ Cafe of 4mbrofiz Daughter and Heir of Dowglas 2 And. 247,
Wife of Sir Artbur Gorge, Daughter and Heir of Vil Moor 737.
count Bindon, was fuch 5 The Vifcount Zindorz was feifed

of divers Manors in Tail, fundry of them held by Knights

Service in Cgpite, and had Iffue the faid Douglas, who

matried Sir Arthur Gorge, and by him had Iffue the faid
Ambrefia; Dowglas died in the Life of her Father, and af-

terwards the Vifcount died ; all which was found by Office,

and that Ambrofia was Heir apparent to her Father, and of

the Age of feven Years; and afterwards Ambrofia of tender

Years, and infra annos wubiles was married by her Father

to Francis Gorge, Son of Sir T homas Gorge ; and afterwards

Sir Arthur took another Wife, and had Iffue a Son ;.and
afterwards the Husband of Ambrofiz died, the faid Ambro-

Jia being yet z'f,z{m annos nubiles, viz. of the Age of ten

Vears; and in this Cafe two Queftions were moved: 1. If

a2 Daughter be fuch an Heir apparent to her Father, that

during his Life fhe fhall not bein Ward to the King? And

it was objetted, That his Daughter is not fuch an Heir ap-

parent that the Father fhall have the Wardfhip of her; but

ought to be fuch Heir apparent, that during the Life of the

Father, fhall continue his Heir apparent ; but a Daughter is

not fuch Heir; for a Son may be born, or another Daughs

ter may be born. And it was faid, That of Land in (4) Bo- (s) Co. Lie.
rough-Englifh, or Gavelkind, the Son cannot endow his Wife 35‘0‘3- .
ex affenfu patris, becaufe by Poflibility he will not continue 3 Lo-3sa
Heir. So it was faid, That the Father thall have the Ward-

. thip of his Son and Heir apparent of Land in (#) Borough- (4 Moor 739. .

Znglifp held by Knights Service, becaufe by Poffibility hé Cr. Car. 412.
will not continue Heir. But at length, after great Delibe- ()3 L‘;’ %&’f
ration, it was refolved by the two Chief Juftices, Pophant, ; Kndeit 2oy,
and Auderfinr, and Periam Chief Baron, That (¢) the Fa- Ley Gards,
ther fhall have the Wardfhip of his Daughter and Heir ap- &e- 7+

parent
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AMBros1A GoRrRGEs Cafe. Parr Vi,
parent fo long as fhe fhall continue his Heii apparent 5 and
therewith agree the Books in 3t Fd. 1. Gard 154. 8 Fd. ,.
Tref. (a) 235. F. N. B. i43.0. 9. 2. Ii wds fefolved, that
when the Father has Iffue a Son, that then the Daughiter
fhall be in Ward to the King; for then the Son was his
Heir apparent and not the Daughter. 3. It was refolved,-
That the r5) Queen fhould, nétwlthftanding the faid May-
riage, have the Wardfhip of the faid Ambrofta 5 for it was
no compleat Marriage; becaufe to every Marriage there
ought to be Confent: For (¢’ confenfus; non concubirus fi-
cit matrimoniune, & confentive non poffunt ante (d; anwnos
aubiles. And on Conference had with the Civilians, it was
agreed, That after fuch Marriage if the Husband dies, and
the Wife marries again, it fhallnot be faid Bigamy. And the
Book in the 30 Edw. 1. Gard. () 156. That if the (f) As-
ceftor marries his Heir infra annos nubiles, and dies, the
Lord fhall recover the Body of the Infant, becaufe the Heis
may difagree. Temp. F. 1.ibid. 128. and 12 E. 1.ibid. g) 138,
(which 1s mifprinted, viz. feven Years for fourteen Years) .
acc. And no Difference, as to this Purpofe, between Difagree-
ment to the Matriage at the Aﬁe of Conferit; and Death
before the faid Age; for when the Heir is married by his
Father infra annos nubiles, and Difagreement is had, there
clearly the Lord fhall have the Ward. Pari ratione it was
held by all, when fuch fmyerfe.& Martiage is diflolved
by Death, infra annos nubiles, the Lord fhall have.the
Wardfhip, (b, 4 Hen. 6. 11. b. by Babthorp accorded in the
Cafe of Death. And it was agreed in this Cafe, That the
Grandfather fhall not have the Wardfhip of the Son within
Age, the Father being dead in his Life, and that the Stas
tute of Prercgariva |1 Regis, cap. 6. is but an Affirmance
of the Common Law ; for the Law is fuch in the Cafe of &
Common Perfon, as appears by the Books aforefaid.

Trin.
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Trin. 41 Eliz.
IN THE

KiNGg's BENCH.

Pawrer Marquefs of Winchefter's Cafe.

3

T~HE late Marquels of Wincefter, as it was fuppbf‘ed, Hetl. 12e.
made his laft Will and Teftament in Writing, and % Buiit. 211,

great Value to his reputed Sons, and made them Executors.
And further devifed, that divers Manors, Lands, and Te-
nements of great Value alfo fhould be fold by them ; and
bequeathed alfo divers Legacies of Plate, Monies, &¢. And
this Will was endeavoured to be proved in the Prerogative
Court by the reputed Sons. And becaufe it appear'd by di-
vers Witneffes, and by many notorious Circumitances, that
the faid Marquefs being fick, & multa proveltus fenctiute,
was pot of fane and perfe& Memory, fuch as the Law re-

uires at the Time of the Making of the faid fuppofed Will

for by Law it is not fufficient that the Teltator be of Me-
mory when he makes his Will, to anfwer familiar and u-
fual ‘Queftions, but he ought to have a difpofing Me-
mory, fo that he is able to make a Difpofition of his
TLands with Underftanding and Reafon; an that is fuch a
Memory which the Law calls fane and perfe&t Memory)
upon this Matter a Suggeftion was framed in the Name of
the now Marquefs, as Son and Heir, to have a Prohibition
out of the King’s Bench, fuppofing that he was not of fane
Memory at the Time of the Making of his Will, which Mat-
ters the now Marquefs had pleaded in the Spiritual Court, in
Stay of the Probate of the faid Will. And it was moved in
Court by the Attorney General, of Counfel with the Marg.
to have a Prohibit. generally to ftay all the Proceedings in
the Ecclefiaft. Court, as well for the Legacies and Bequefts

jn the Perfonalty,as for theLands, and the Reafonand Grounc}
' 0

thereby did devife divers Manors, Lands, and Tenements of S’}’l" Leg. 275

3
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’fﬁ} 120. of this Motion was, That forafmuch as ‘th,e Will concernin
e é_’f‘;;_ the Land, and the Teftament concerning the Goods are

Cr. Jac. 346. mixed together in one Will, if the Ecclefiaftical Court fhould
2Bulft.210211. proceed concerning the Teftament of the Goods, it would
; ’%f’l' Rep. 21, prevent and prejudice the Trial in this Court: For if he
2Rol. Rep.431. were of fane Memorﬁ at the Time of Making of the Tefta-
Cr.Car. 94, ment of the Goods, he could not be of %oz fane Memory at
115, 166, 391, theTime of Making of the Will of the Land, both being made
idoér 873. at one and the fame Inftant; and the Com. Law ought to
2 Rol. 315,  determine what fhall be faid fane and perfet Memory at
L the Time of the Making of the Will concerning the Land ;
Yelv. o2. and therefore the Prohibition fhall be general, guod fuit
¥ Jones 355.  conceffume per tosam Curiam. And the Attorney-General
Yide Salk.552. yed'a Cafe between Lloyd and Zloyd, Mich. 38 & 39 Eliz,

. Gomb. 46,170. | R P . <39 ey
»*/™ in this Court, where it was ruled accordingly iz terminis
terminantibys, and that no Confultation fhould be granted
for any Parr, till the Matter be tried in this Court, guod
nota. And therefore a Prohibition was granted generally by
the Rule of the whole Court. Er poftea partes concordave-

runt.

Mich.
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Mich. 41 & 42 Eliz,
In the King's Bench,

Reap’s Cofe

I N Tiefpals Quare claufum fregi b%’William Read, Elq; Meor 574,
I againt William Arminger Gent. ‘The Defendant jufti- Nu. 792
fied, gzI‘hat: A. Wheatley Elq; was feifed in Fee, and leafed
to him for Years, and juftified ; The Plaintiff replied, That
the Lady Grefbam wes feifed in Fee, and died feifed, and
the Land defcended to the Plaintiff, and maintained his

Count, without that, that Wheatley leafed to the Def. up- Dy, 112, pl. 48]
on which the Defendant demurred. And it was objeted ’
that the Seifin in Pee was traverfable and not the Lealfe, for
he alledged a Frechold in a Stranger: And if in Trefpafs, pyg. pl. 32.
the Defendant faith, that the Place where, is the Fieehold
of 4. and he by his Commandment, &¢. The Command-
ment is not traverfable : If the Plaintiff claims by a Stran-
ger, for the Frechold being alledged in a Stranger, that
ought to be anfwered, But it was adjudged that the Tra- Moor 57,
verfe was good : And there is a ‘great Difference between Cr. Car. 174,
the faid Cafeg, for in the one Cafe the Pleading is, that at 36 .
the Time of the Trefpafs fugpofcd it was the Freehold of pog, i,;’j 836',_;
A, But inthe Cafe at Bar the Defendant pleads, that lon

Time before the Trefpafls Wheatley was {eifed, &, and {o

feifed, demifed. ‘And that may be true, and that the

Lady Grefbam did diflcife him, and g Défeent was caft :

So that it is not alledged, That Wheatley was feifed in Fee ¢, Jac. 6853
at the Time of the Trefpafs (as in the other Cafe) aid then '

the moft material Thing to be traverfed is the Leafe. Pide

4 E. 6, Traverfe Br. 372. That in this Cafe the Seifin 1h Godb. 427,
Fee is traverfable, Vide Br. Traverfe 219.21 H.y. 23. & 26,

9B 4 2 b 8 H 6 54 38 H 8. Troverfe 26. 21 Eliz:

Dyer 365, 14 Bliz. Dyer 312. 26 H. 8. 4. 22 E. 4, Re-
plic. 59. 7 E: 3 11, 4 B. 4. 11, and it feems upott 4ll the

faid Books; that the oné or the other if many Calfes is tra-
~ verfible at the Peaflire of the Plaintiff. Pide 3. E. 4. 17.
Fide 15 B y. 3. 16 H. 6. Double Plen 83. In Trefpals the

' o Defendant



(4)Dodt.pl.365.
(b?Do&.pLg&;.
Cr.Jac. 44,681,
Cr. EL 754.
Doét. pl. 365.

Moor 561, 552.
Cr.El.650,651.
Ycliv.bzz{‘.

3 Keb, 467.
Lir., Re4: 15,
Do&. pf 365.
2 Ventr. 212.
Cr. Car. 324,
494> 581.

Cr. Jac. 221,
299.

2 Bulit. 1, 2.
2 Rol. Rep. 87.

HerrvaAr's Cafe. PirT VI
Defendant pleaded, That 4. was feifed, and enfeoffed 2.
who enfeoﬁléd C. who enfeoffed D. whofe Eftate the De.
fendant had, the Plaintif may traverfe (z) which of them
he will, 18 E. 4.26. In Treigafs the Def. (7) pleaded,
that 7 was feifed, and enfeoffed . who enfeoffed the De-
fendant: The Plaintiff faid that R. was feifed, and died
feifed, and the Land defcended to him, and traverfed, abf-
ue hoc, that 7. enfeoffed 2. and it was adjudged a good
%‘raverfe, and fo is 21 H. 7. 33. And that is true in all
Cafes where the Defendant doth not claim by any mean
Conveyances from the Plaintiff himfelf, for then that is tra-
verfable,

Hill. 41 Eliz.
IN THE

KiNgs BENCH.

Hevr vy ar’s Cafe.

HElyzW Plaintiff in Replevin againft Whitier, the Defen-
dant made Conufance as Bailiff to Sir Fobn Harbert
Mafter of Requefts, becaufe Richard Arch was Prebendar
of 7. and 1 E. 6. leafed the Land, where, &c. to Fobn Arcl};
for ninety Years, who 2 Eliz. granted the Term to Fohan
Arch, who 35 Eliz. granted it to Sadlier, who granted it to
Sir Sobn Harberr, and made Conufance for Damage-
feazance. The Plaintiff confefled the Aflignment to
Fobn Arch, prout, &c. But further faid, that folan took
to Husband one Zarre, who 9 Eliz. granted the Term to
the Pl and traverfed the Grant made to Szdlier, upon which
the Avowant demurr’d. And it was adjudged, that the
Traverfe made the Bar to the Avowry infufficient. And Pop-
bam Ch. Juft. delivered the Reaton thereof] becaufe a Lei_fe
1 or
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for Years cannot be gained buthy lawful Grant 5 and there-

fore when one claims a Leafe for Years, and the other claims

by an clder Grant, there he fhall not (#) traverfe the later (s) Cr.Jac.651.
Grant, but the other Party fhall traverfe the elder Grant, Cr.Caxza2go.
or fhew how he came to it againto enable the fecond jgf‘;';glg' %}ff
Grant. But itis otherwife in Cafe of a Feoffiment; for 251, 15d. 2.
there if the other Party claims by a former Feoffment, he Drer 31z.pl.io.
ought to confefs and avoid the later Feoffment as by Dif- * &:3},2; Cr.
feifin, &¢. For a Difleifor may gain an Eftate in Fee, but EI. 651, Dot
none can gain an Eflate for Years, but by lawful Conveyance pl-365 Kelw.41
and fo is the Difference.  And when he claims by a former

Affignment of o Term, it will be impertinent to traverfe,

abfgue koc, that heafter thae afligned his Intereft; for per- (5)Cr.Car.581.
adventurc he effigned all his Intereft, and yet had nothing, Yelv-221.
Vide 2 Ed. 6. Br.66.7it. (b) Confels and Avoid.

T

Trin. 41 Eliz.
In the King's Bench.

Ruppock’s Cafe.

IN this Term between Rafing and (a) Ruddock in o Wrie '2)Cr. EL 6a8.
of Error, the Cafc was 5 In a Replevin againft fix one a- Ywai@;w

vows and the other five make Conufance as Bailiffs to the Jenk.Cenr.271,

filt, for an Amcercement for the Breach of a By-law in a 3 Belitr 1z

Leet, and there Judgment was given againft them, and the [J,;}:;éf(,)}z.

Plaintiff recovered his I Jamages and Cofls, upon which the Rol.Repais.

fix brought a Writ of Error in this Court. In Bar of which

the now Defendant pleaded the Releafe of one of the five,

upon which the now PL demurr’d in Law. And it was ob-

‘jeéted, That forafmuch as it founds only in the Perfonalty,

in which no Summons and Severance lies, therefore the Re-

leafe of one fhall bar all the others; and the Writ of Error

and Attaint will follow the Nature of the Aétion upon which

‘they are founded; wiz. () If Summons and Severance lies (8) Cr.El324.

-intne firft Altion, it will lie alfo in the Wit of Error and kl{d.l.lf:lx B

Attaint, as it is agreed in (c) 34 2. 6. 42, So is it-in a Wrig (& 34653 P

of Champerty, it will follow the Nature of the firft A&ion,

as it is agreed in 47 Ed. 5. 6. 1. Vide 26 Hen. S. 3. D.

~in Araint, & 35 Hen. 6. 19. b by Fortefee. But it

was anfwered and refolved, That it is true, when in

the Writ of Ertor th&‘l’laintiﬁ:s fhall recover any perfonal

E Thing,
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Thing, as if they wete Barred in an A&tion bf Debt, Treft

. Comb. 94.

' f:xj Cr. E). 649.
Cr. Jac. 616.

() Cr.El 448,
549.2Ro0l 133,
Co.Lit. 129 a.
Cr. Jac. 1y.
10 Co. 135. 2.

¢) Cr.El.469.
¢ r.Jac.i17,616.

(d) Cr.El64p.
Heb. 304.

(2) Cr. KL 649.
Yelv, 209,

afs, &5¢. for the Releafe of the one fhall not bar the others,
gut when the Ground ofthé Aétion isa joint Intereft which
may be releafed. But when divérsare charged in a joint A &ion
‘and condemned, there they havenot any Intereft, but theyare
charged jointly, then when they bring a Writ of Error to dif-
charge themfelves, the Releafe of onc cannot bar the othet
for they have not any joint Intereft or Behefit, but 4 joint

“harge and Burthen, which cannot be refeifed or difchatied,
unlefs by the Plaintiff who has the Intereft and Benefit of it.
And this Difference is takenand (2) agreed in 2 H. 4.16.4.b.
viz. when Twoare torecovet 4 perfonal Thing, there the De-
fault of the one is the Default of both 5 but when they are to
difcharge themfelves of a Perfonalty, there the Default of
one is not the Default of both. And 15 F4. 5. Severance 23,
(b) in Audita Querela, the Nonfuit of one fhallnot grieve the
other; for he is but to difcharge himfelf of a Burthen and

*Charge. Butit may beobjected, that inthe Cafc at Barthey

fhall be reftored to the Damages and Cofts which they have
loft in the firft Action, and thereforg they have a perfonalIn-
tereit which may be releafed ; which Objeétion might be
made in the dudita Querela, tor there they thall be reftored
to the Value of the Goods which were takén in Exccution.
But forafmuch as by common Intendment the Execution is
done of Goods which the Defendants have in Severalty, and
therefore there is no Reafon that the Releafe of one fhall bar
the others. Andnone will deny but when fix are condemned
in Damages and Cofts, and they before Exccution bring 2
Writ of (¢ Error, therethe Releafe of one fhall hot bar the o-
thers, for they fuc only to difcharge themfelves; and by Con-
equence the Suing of Execution afterwards will not zlter the
Cafe, unlefs Exccut. be made of the Goods which they have
in Jointure or in Common, and that will make a Queftion.
And as to the Book in 7 H. 4. 45. 2. where in Appeal
four Men were outlawed, and they 4 join'd in a Writ of
Error, and 2 made Default, it is agreed that it fhould be the
Defaultot all ; for it was theirFol%y that they did join them-
fclves in one Writ, who might have had feveral. Butin the
Cafe at Bar they were compelled to join in onc Writ, and fo
no Folly in them. And Poph. Ch. Jufl. faid, that it was the
Pls Folly in a perfonal A&ion to jein with one who would
rcleafe. But inthe Cafe at Barno Folly canbe imputed to the
Def. forﬁ the PL. might name which of them he would, and o-.
mit which of them he pleafed 5 and he faid, by this Way he
might by Confederacy join one with them who would re-
leafe all Errors to him.. Zide (4) 55 Hen. 6. 19. a. If
Damages be recovered againft divers in a Writ of Con<
fpiracy, and one of them Brings an Attaint, it is much
debated if the Writ be well brought, or if all ought
: | o



3 t0 join. Anq there it is objected, if all d{liht to jotn, iher,\?
' by the Nonfuit or Releale of one of them the others would
be barred, And there Forzeftue Chief Juftice faid, That
the Nonfuitor Releafe of the one would not hurt the others,
no more than in Audita ,C{;ter;ia, or Scire facias upon Re~
leafe. And by thé Rule of the Book thej ought to jbin in
Attaint ; fo_In the Cafe at Bat the Law compels the De-
fendants to Jom in the Writ of Error, not to reap any Beng-
fit, but to difcharge themfelves of a Charge impofed upotf
them. And foraimuch as the Law can do no Wrong, there-
fore the Releafe of one who could not be omitted in the
Writ of Error, fhall not in this Cafe hurt the ethefs. Afd . g
fo it was adjudged. Vide (a) 19 Af. 2. 35. (5) CrE.815.

CPart VI . Smare’s T, | 28

Pafch. 42 Eliz.
In the Common Pleas,

Suarr's Cafe.

N Replevin between (2) Sharp and Siwin the Cafe wab (4) Moor ist.
L fuch; Michael Sharp bBeing Tenant in Tail of certain & El- 4tz
Lands within the County of ,Sngx, the Remainder ovet;
came upon the Land with the Pldintiff; and.entered into
the Houfe which was built upon it, apd faid to him, Bro- . .. .
ther, (b) I here demife unto you my Houfe as long as I livé, (3)2Ral. 7,
paying twenry Pound by Year to me, and finding me my
Board and Wafhing, and Keeping of 4 Horfe:, And whether
this amounted to a Leafe of the Houfe and Land was the
Queftion. And it wasagreed by the whole Court, tHat it was 1y, ro).g.
no Leafe, for it wanted (¢) Livety; for to every Liivety is 28and.of. Cp.
requifite, either an A& which the Law adjudges Livery; or Lir4é a s6.b.
apt Words which amount toit; for the Delivery of the Deed g ¢ 457,
of Fegffment is an A& ; but the Law doth not adjudge it a ‘
Livery, becaufe it has another Effe®, viz. to make the . . . ;.
Charter his Deed. Bt if he delivers 2 Tutf or (4) Twig,: (?)) CoLir.48.4
or othe Thing which cometh off the Land, or the Ringof 39 137-b.
the Door; &c. in the Name of Seifin, it is 2 good Li- perk, o
very. So if one faith; Enter into this Land, and enjq
it during your Life, it is o good Liverys for itis a Des . w i
livery of the Land it felf; and fuch Livery is, good éJ Cl:: EL gﬁ’%‘z’"
when be doth it off the Land, if :éhe Land be'(e) v{;;hm 2 Rol. 85,

a vty



N Suarrs Cofe ParT VI,

‘Viewy @ forsiori when he is upon the Land. So in the

Cafe at Bar, when he faith, T 40 bere demife unto you wmy

{a,CoLit 43 2. Houfe for the Ferm of your Life, this is a good (2) Begin-
ning, if he makes an actual Livery accordingly, or ifhe ufes

2pt Words which may amount to as much, but without Li-

, very it amounts but to a Leafe at Will, no more than when
(5 Ow.4. Co. ORC delivers a (#) Charter of Feoffment upon the Land;
) Oesi4.S> the Deed imports that he gives and grants the Land to
5Co.136.b. the Feoffce and his Heirs, but it doth not amount to a Li-
137.3.0. €. gery, but it is the Beginning, viz. the Delivery of the Deéd
“which comprehends the Land and the Eftate, &¢. bur all
this amounts but to an Eftate ar Will without Livery; #
Jortioré in the Cale of a Leafe, or other Eftate of Freehold
or Inheritance by Parol. And it was agreed, that the Cafe
] of the Delivery of the Charter upon the Land, has been ad-
fﬁlﬁ;"gf“’f; judged to amount to no Livery. Zide (c) 38 A p. 2. (d) 39
Feofiment de  Af- #. 12. where fuch Words were intended were ufed as
terres 33. wese apt, 27 Aff. 7. 61. By which Books it appears, that
('Qn?ﬁ'egf:ﬁ;s afrer the Feoffor has delivered the Charter of Feoffment
% Firz, Feoft. upon the Land, if he faith to the Feoffee, Hold and enjoy
ment 35. this Land, -or Houle according to the Deed, this is a good
{Ce:‘_cﬁgng.a. Livery. So 41 E. 3. 17.b. After the Feoffor has delivered
(f)s Rol.7, the{z} Charter upon the Land, if he faith, Enter into
{g) Palm. 34 this Land, (f) God give you Joy thereof, that amountsto
9Co. 137,94 Livery. ¥ide 43 E. 3. Feoffmments (g) 51. 35 H. 8. Br.

Tit, Feoffiwents 4. ‘

Trin.
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7rin. 43 Eliz.

The Cafe of Soldiers.

THI S Term all the Judges of England met to confider

upon the Statutes of Captains and (#) Soldiers; for di- (#) Jenk.Cenr.
vers Soldiers after they were prefled and going towards Ire- g, TC’;?';?';{"
land to ferve againft the Rebels there, and before they did Huur 134 '
ferve in the War, did depart and withdraw themfelves. And

it was refolved by them, that the Statute of 18 H. 6.¢. 19. .

was now of little Force ; for the () ancient Manner of Re- %ﬁiﬁ:’*‘”‘-a-
taining Soldiers, to which the faid A& doth refer is now ut- ; g e
terly changed ; for then Knights or Gentlemen did cove-
nant with the King to ferve him in the War for fo long
Time, with fuch 2 Number of Men ; and the Soldiers made
their Covenants with their Captains, as appears by many
Precedents in the Excheq. andasappears by the Preamble and
Body of the faid A&. And the Stat. of 2 E.6. cap. 2. extends
only when a Soldier departs after he has ferved the King
in his War. But it was refolved, That the Statutes of
(c) 7 H.7. cap. 1. & 3 H.8.cap. 5. which are all of one () Raftal Cap.
and the Zame Effe&, and penned in the fame Words, were o>
perpetual Ats, and were not made only for the Reigns of

the faid feveral Kings, as it feemed to Raftal in his Abridg- -

ments of the Statutes: For this Word [King] includes all () Plowd.
his () Succeffion; for the King dies not in Refpett of his ! 17“6&?-“;5;-11;
politick Capacity, and a Gift to the King cnures to his Suc- iy -2
ceflors. And according to this Refolution divers Soldiers 3 Inft. 6.36.
were attainted and esecuted.  ¥ide 4 Eliz. Dier 211. Che- 4, lntlt.i 3
Jter's Cafe, the Opinion of all the Juftices of both Benches, ="t 00,
that the Stat. of 7 H. 4. cgp. 1. has Continuance, againft 271, Yelv. 15,

the Opinion of Refidl, Byergn it
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Pafch. 43 Eliz.
In the Exchequer.

The Vifcount MoUNTAGUES Cafe,

ANtl«van_y' Vifcount Mountagwe feifed of divers Manots in
L1 Fee, held in'"Capite, by Indenture 4 Regine nunc,
did covenant with William Brown' and William Denton to

{uffer them before the Feaft of Eafer next following, to re-

cover againft him the faid Manors by a common Recovery,

which Recavery fhould be to the Ufe of himfelf for Life,

and afterwards to the Ufe of B. in Tail, and afterwards ta

~ the Ulg of €. in ‘Tail, and afterwards to'the Ufe of B. in Fee,

with Power of Revocat. and Declarat. of new Ufes by any

Writing in his Life, €&c. or by his laft Will, &c. and that the

Recoverers fhould ftand feifed to the new Ufes fo deglared s

he Queen licenfed the faid Viftount to alien the faid

anors to the faid Williamz and William, and their Heirs

(without any Mention of Deéclaration of any Ufe in the Li-

gence) and afterwards the Recovery was had accordingly,

And afterwards 54 Eliz. the Vifcount by his laft Will re-

voked the fipt Ulfes and Effates, and dedlared, that pre-

ently afier his Death C. fhould hive the faid Manors in

ail, with divers Remainders over, and died. And if by

Reafon of this Revocatipn and new Limitation, the Queen

fhould have in this Cafe a Fing for (#) Alicnation, was the
(a)CcLit43.2. Quettion in the Exchequer. And on Conference had ‘with
F o " Popham and Auderforn. Chief Julticds, and divers other Ju-
ftices, it was adjudged in the Exchequer, That the Queen

- ?muld iéotfh:we }) Fine (3) for Alieinatzoﬁ in t{l;is '%af'c. "Il%‘nd,

 in this Cafe two Paints were unanimaufly refblved, 1. That

5:0)4."1{0]:’ Rep. éfth%ugh no Ufe was mentioned in they Licence, and the
b Ligence was only to alien to Brows and Denton, and ‘sl
though the Eftate of the Land was transferred to others, fa
as the Queen was not appriz¢d of her very Tenant, yetfory
afmuch as it was cxecuted by A& of Parliament, viz, 23
Hen. 8. of Ufes; and an A&t of Parlizment to which
gvery one is Party can do no Wreng, and cvery Aii%
’ nation
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nation without Licence is 2 Wrong to the Kings for this -
Caufe when the King gave Licence to alien to Brown and
Denton, and the Statute executed the Pofleflion in others,
there fhall not be any Fine due to the King for this Execu- .
tion of the Eftates by Forcg of the faid At of Parliament.
And the Provifo of the faid A& of 27 H. 8. was well explain- -
ed, by which it is provided, That the King's Highnefs fball
not bave, demand, or take any Advantage or Profic for or
by Occafion of the Fxecuting of any Eftate, only by Autho-
ity of this At to aiy Pevfon, &e. which now have, or on this
Side the 1t of May, 1536, fball have any U or Ules, Trufts
or Confideicesin any Manors, &e. bolden of the K's Highnefs
by Reafon of vizy Primer Seifin, Oufter le maine, Fine for
Alienation, Relicf aud Heriot, bur that Fines for Alicna-
tion, &c. fhull be paid to the King's Highnefs, &c. for Ufes,
Trifts and Coufidences to be made and executed in ‘Poffeffion
by Authority of this Ac after and from the faid 1ft of May,
of Lands, &c. lclden of the King, in fuch like Manncr and
Form to all Tutents and Purpofis, as hath beretofore beern
ufed and acciftorned by the Order of the Laws of this Realin.
And foralmych as every Ufe ought to be raifed, either by
Covenant out of the Eftate of the Covenantor, or by Feoft- .
ment, Fioe, e, (by Tranfmutation of Fofleffion) out of the
Eftate of the Feoffees, Conufces, &€9¢. in the one Cafe or in
the other, but one Fine fhall be paid to the King: For if
the King’s T'enant who holds iz Capite, intends to alien to
I N. to the Ule of 1. D. and thercupon if he purchafes a
Licence to alicn to I N. and accordingly he aliens to L. N, .
to the Ule of 1. D. which Ufe is not mentioned in the Li-
cence, in this Cafe he fhall pay but one Fine, for it is but
one Alicnation. And the faid later Part of the Provifo con-
cerning Fines to be paid for Execution of Ufes in Poffeffion
after the firlt Day of May 1536, is to be intended of Ules
raifed by Covenant, or of Ufes declared upon Fine, Feoft-
ment, &¢. when no Licence to alien to the Feoffee or Co-
nufee is obtzined. And it was faid, that if the faid Provi-
fo had not been, that no Fine for Execution of an Ule up-
on a Covenant fhould be paid to the King, becaufe he was
in by Force of an A& of Parliament, which cannot, /as hath’
been faid) do Wrong, for Remedy of which the faid Provifo
was made, 2. It was refolved in the Cafe at Bar, when
the Vifcount had Licence to alien to Brown and Denton,
and accordingly he fuffered a Recovery, which Recovery g Co. 5. 2:
was to the faid Ufes, with Power of Revocation and Al-
teration. In this Cafe, although he alters the former Ufes,
and declares new, and thcrclgay alters the Queen’s Te-
nant, yet forafmuch as the Queen has given Licence to
alien to Brown and Denton, out of which Alienation all

E 4 the
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the Ufes, as well future as prefent, as out of one and the
fame Fountain, arife,and they all{pring out of the Recovery as
out of one Root; for this Caule there needs no new Li-
cence for Limitation of any new Ufe rifing out of the faid
Recovery. Vide Cole’s Cale, Plow.Com. gor. And in this
'Term another Cafe was adjudged in the Exchequer, and
*twas {uch: Richard Smith being feifed of Lands held in
Capite, anno 6 Eliz. levied a Fine thereof without Licence,
which Fine was to Ulfes contained in certain Indentures;
that is to fay, to the Ufe of himfelf for Life, and after-
wards to the Ufe of his firft Son in Tail, and afterwards
to the Ufe of his fecond Son in Tail, with divers Remain-
ders over, with a Provifo that it fhould be lawful for him
to limit by Writing the fame Lands to the Ufe of any Wife
he fhould after marry for her Life in Name of her Join-
ture ; and that the faid Fine fhould be to the faid Ufe, &g,
The faid Alienation is pardoned by the A& of r3 Eliz.
Then he marries Dorothy, and afterwards, anno 31 Eliz,
by Writing limits the fame Lands, according to the fame
Provifo to the faid Dororhy for her Life, and dies, after
whofe Death fhe took to Husband 8ir Williane Mousnfor,
and it was adjudged that for the faid Limitation to Doro-
2l no Fine fhould be paid to the Queen, canfa qua fupra.
-Which Cafe being openly adjudged, T have reported, to the
Intent the King’s Officers in thefe Cafes fhould take heed
that the King be not deceived of an ancient Flower of his
Crown by any Device or Intention more than duly by Law
oyght to be. S o

Trin.
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Trin. 44 Eliz.
In the King's Bench.

GRrEEN's Cafe.

Ohn Greenbrought an Acton of Trefpafs again(t W.Bakey vely. 5.
J and others, for breaking his Clofe, and carrying away his Cr. El. 679.
Hay and Corn at Cofingron in the County of Somerfes. The & "‘;" 658.
Def. pleaded Not guilty 5 and the Jurors found a fpccial 2 Rol. 169,
Verdit to this Effe&. < homas Lord Paswler was Tenant
for Life of the Manor of Coffngtor, to which the Advowfon
of the Church of Cofzngronz was Appendant, the Remainder
to % Brent Efgs in Fee, which Reétory was a Bencfice
with Cure. The Lord Paawlet 6 Aprilis 1574. prefented to
the faid Church one 7. Durflon, who was thercunto admit-
ted, inftituted and induéted, and did not read the (4, Arti- (4) sCoutcz.b.
cles according to the Statute of 13 Eliz. cap. 12, For which f.!"{‘,ﬁ" 6'89(;
Caufe 10 Martii 1583, at the Suit of the faid Zhomas Lord ,'Rol. Rep. 3.
Pawler, he was deprived by Sentence declaratory before 1 And. 62, 63.
the Bifhop; from which Sentence he appeal’d to the Arches; X."l"'l 7
and it was further found, That no Notice was given by ~ 2
the Ordinary to the Patron of the faid Deprivation. The
Lord Pawiect, v Marrii 28 Eliz. died. The Queen jure
Prerogative fue Regie, by her Letters Patents, 30 Funii
28 Eliz. by Title of Lapfe (and fo exg;cﬁ'cd in the Patent)
prefented William Baker, one of the Def. who was admit-
ted, inftituted and indulted. Duwrflon s Oflob. 34 Eliz.
died 5 and afterwards x/Maii 1597, the faid Fobu Brent pre-
fented Foln Green now Pl who was admitted, inftituted
and indutted, and entred into the faid Rectory, and Baker
and the other Def. in his Right, and by his Commandment
did enter upon the Pl into the faid Clofe, being Parcel of
the Glebe of the faid Reétory, and took the Hay and Corn,
&c. And if the Entry of Baker was lawful or not was the
Queftion; and after many Arguments it was adjudged for the
PI. And in this Cafe five Points were refolved. 1. Altho’
the Patron was Party to the Suit in which the declaratory
Sentence was had, and thereby took Notice that Durfon
did not read the Articles according ro the faid Stat. of 13 -
liz, yet after fuch Notice lapfe fhall not incur; but Notice of
; T - " not
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Grrex’s Cafe }Ij_AR;‘ \:‘I |
. : H ht to be given him by the
(#) Gelgab. 35, nor reading of the Aml?? (t);::% the Lapfcgﬂlall be account-
1‘.1ﬂ3. 3603"1:%?‘1. Oxdinary,h ang a&c{:'r.g;c Na;re ivon T the Ordinaty 3 and
Pl 3-300.pl.54. d 3 for the Stat. {aith, “ Y I /ht to be
Co.75.b.79.b, €d 5 TOr t , ualities, 1. It oughtt "
G, Car. 35, fuch Notice ought to have t:’iVC;h%is by the Ordinary 3 forif
- %oli' %ep'égs‘ given by & Perfon Cert?l}g;c‘lmgivest Notice tg the Patron, it is
3.and. 02, 03 is own , , p
Yelv. 7. any other .Of' his ’;he (a) Notice ought to be certain fmd par-
T & o p, Dot material, 2. it is not fufficient for the Ordinary in
llgbi\%.g)l.; 116151 ticular ; and therelf;(_r)re.x:: lfhg(t)the Do ten b ot read th
‘F.N.B.35.h.1. i ive Notice ¢ "y
Cr. B 119, fuch Cafe tg %1 bicribed generally, but he ought particularly
1 Leon. 3. Articles and fu hat he has not read the Articles, &c.
23“%};:1? 369. P inforn}: g‘efpﬁtriztisdctleérivcd and that thereupon it be-
' 21 hich Default S ririy i tendo
Is4.371.pl.31. for w ; for notitia dicitur a nofeendo,
E Ch. 75.b. longs to thePatron to Erefenﬁ: (occial, € motitin non deber
rag & ex i termini ought to be fpecial, Dy. 369. 2. That
oD. sk clandicare; and therewith agrees 22 Eliz. e Fliz. with-
2 Anderf. 183. is (b) void prefently by the Stat. of 13 Eliz. witl
SrGosso>- the Chuch is () volc p ; for it is enaéted ’by the Stat.
Caniy 1,73, ut any declaratory Sentences for it Is onacte By fhe et
G122 that he fhall be iAo f‘.’ﬂ"{heﬁri)ver;l:gﬂy'vo;d' in Law ; and
(3 Co75: In{gtut.ign gn%ir}c&lgt&;*g garl?am:nt‘ne‘éd not have any ( 5}3 Sen-
/9 b, an fivoldance b’ e y the fame Stat. that no
Zd) Hob. 168. ce declaratory. But it is enaéted by the Charch
(o) Hetly 87, ten ato ithout Notice given, and yet the Churcl
Cawly 23. Lapfe fhallincur w ibels againit any of his Parifhi-
CrEL 511,68 3¢ void : For if fuch Parfon libels ag it 3¢ e
s ainft him the not
z Co. 4. 2. for Tithes, (4) they may plead agan hibiric
Hob. 168. oners ol h A ic i adjudged in a Prohibirion,
ticles, as it was ad) ;
) Hetly s1. Reading of the Articles, A8 9 2ator. 2. That i
gc' 75 ve;. Trim 30 Eliz. between (z) Mm”;'clf a?smﬁion ( fj miftakes
L?{‘elngxl;?;' the Queen in her Letters Patents 0f !.‘ci ; P:;:f ot fhe is very
%rauzh? ‘5, her Tiile as e has Title to P(r c)ezjtj’ﬁu fu‘xc-:’h Prefentation
Cr.Car. 99, Patron, and {hhe p(ri{'cnts g’aﬁzgf;v%d e nation.  So
100, 592 is void : for the Queen is “
Co. 46.2. 18 Void; : ined (1) from the ngen
z:r. Ja:f 252. 17 Bliz.Dy.339.4 Prcfe;gatl_on I;):::?ilt 0{:2 h)c Queen is voi ds
i 552" (pending a Ruiare Inpedir) in Decelt of the Queen fs 30
354. Hob. 3%, 4 fortiori, when the Quecn as not Ti Bar) ratiorie
sRol Rep. 246. d fhe prefents (as in the Cafe at Bar) 7
Vaugh. 1+.  any Means, and fhe p id in the fame Manner as if the
(If) 7ycr 2 Lafis, ]tf ” uttcdr lyﬁ‘e,f;u:rclis (t z) repeals her Prefentment,
plal, refents, and after , . . That
1 Anderf 38. Queen p » 5 inftitutes and inducls him. 4. )
2 Rol. 183,  and yet the Qrdinary infhitu admits. in{titutes and in-
xSSR, 1191({)’ 354 in fuch Calfes altll)no the lfxft}i? Cg?xlrlctl? 3’0{:}1‘ (k) remain
o CP the Incumbent, yet the Ch o T
232‘:;’% b :rlgié:lcs and the rightfu,l Patron is not pfqt to a:; Sa(f:-glddr ¢ tin:t
o /0. Ve 3y
G) 2 Kol 188, 474t to remove fuch Incumbent. Altdfo l;vI nghs S Lhis
s 33'4,3,%- if the Ordinary (/) collates wnthx? lﬂll’b ix Mont P:l e of
20 . i) . . 1 0 .
D(\;. 292. pl. 70. Clc{:{{k ﬁ}s mdu&cd,t zeth ?s:xe t‘zl[%};; ;m?gzt:" but may prefent,
'3 Wot 350, Pofleion, nor put to bls Zuare Jompedr, B o e
(k) 2 Rol.gso. & 57 as ad'udged in 5{2”- en’s Cale in a Wri “oh of
£S5 0 the King's Bench, Mish. 29 & 30 Eliz. for the Church o
6 Co.'so.a.  the King’s Bench, Mich. 29 o t the Ordi-
() 21t 357 0y gylefbam, where the Plea%xggrcl&:/as;nﬁ& fall but by
V242, : o
E‘gg [“{5. nary ufirpando comrulit: For n

: . lved
Cro. El 241, Prefentation, or rightful Collation. 5. It was refolved,
é!:!bl..[‘it. 344.b. Poftea f, 50412, (m) 1 Anderf, 62. That
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That if a common Perfon (4) ufurps upon the King, and his (s) Cro. EL
Clerk is admitted, inftituted and indligced, the King is put 241, 519.

1o a () Luare Inpedit, and cannot prefent till the Incura- €10 J2¢ 54
bent be removed by Judgment. But infuch Cafe the com- 2?135132;;'9 3712
mon Perfon by double or treble Ufurpation by feveral Per- Moor 338. ’
fons doth not gain the Inheritance of the Advowfon out of 39> 242,

the King, for that is permanent, and is not in fuch Cafe ds- . ool ,8{3

vefted out of the King. "And fo was it adjudged, Pafeh. 2 Rol. Rep. 7.

25 FEliz. Between Pefeod and Yardly (c) in the Common ! Mod- Rep.

Pleas for the Vicaridge of Newroi Valence, but the Plea be- Potica 9. b

gun, Mick. 21 & 22 Eliz. Rot. 2218, But as to the Prefen- (6) FI& B. 36.

tation he is put out of Pofleffion, for that is (£) tranfitory, ER‘L’}: o

and he cannot remove the Incumbent but by ,%mzre Impe- 1303-‘ a’.t'; :,,: 3

dit, and {o are all the Books to be intended, 4 . 3. Quare (&) Moor ;,?8.'

Imﬁedz_'t 33. 18 E. 3. 16. 43 E. 3. 14. 47 E. 3. 4. Br. %mre Yolb' 242,

Impedit 39. F. N. B. 36. x H. 4. 19. 18 Eliz. Dyer 351. oSv:ﬁS:g'.

18 E. 3. RQuare Impedsr. 151. And with this Diftinétion they 1t And.g8r.

are well reconciled. And it is to be obferved, that the Stg- Cr Jac- 123,

wute of Weftm. 2. cap. 5. faith, Cum aliquis jus prefeutandi (3 voph 198

non habens, prefentaverit ad aliquam %cclq/z‘am (cujus pre- e

Jfentarus fit admiffus) ipft qui cft verus patronus per uullum

aliud breve yecuperare potuit advigarionem flam, quam per (8124 ‘ga[lggh- 54«

freve de Retfo. By which it appears, that without & Pre- 6 B 3. 41

fentation the very %’,atron cannot be put out of Pofleffion, 1 Co. 9. b,

And vide 6 Ed, 3, Although the Admiffion, Inftitution and H (1210'393' a.

Induction be in Time of Peace, (¢) yet if the Prefentation Darrein f::c_r

ke in Time of War, all fhall be avoided, But vide (Reader) fentment 4.

the Cafe in 1y E. 3, 64, Altho’ Plenarty (f) by Collation 7 .E-P;- Dar-

doth not put him who has (f) Title to prefent out of Poflef: ment :‘f{mb

fion, as it has been twice adjudged, yet lglenarry by Collation 2 Rol, 3512

will put him wha has Title to callate our of Pofleflion, %“EUY- 249- b

as ?anm by the faid Book, which is ruled in the Point, Impedie o

And vide (g) 15 H. 4, : S 3,

Poftea 50, a,

15,
¢ ot

! 28,
(f) Poftea $@ a. 2 Ral, 350, (g){’o&ca st..i.

- Mich,



Co. Lit.208.a.
1 Rol. 436,

1 Rol. 436.
Moor 472
Cro. El. 798.

Co. Lit.203. b.

Co.Lit.203.2.b.
1 Rol. 436.

Parrt VI

Mich. 3 Jacobi,

In the Common Pleas.

Boru v's Cafe.

N Debt upon a Bond by Borhy againft Sweith, which be-
gun Hill. 1 Facobi, Rot. 725. The Condition was, Zhar

if the Defendant deliver vo the Plaintifff one Obligation of
the Sum of ten Pounds, wherein the Plaintiff flood bound
awith one 'T. to the Defendant, for Payment of five
Pounds, and alfo if the Defendmmt do acknowledge Sarisfa-
&Fion of « Fudgment upon the (uid Bond, and alfo deliver
true Notes of all Bills of Charges, as do concern the fame
that then, &c. The Defendant pleaded in Bar, guod non
Juer’ aligue Bille Mifarum pro & concernen’ folt pred’,
and did not anfwer, ad refidunm conditionis, pretending that
he need not, inafmuch as they were collateral A&s, and no
Time was limited when they fhould be performed. And it
was adjudged againft the Def. for he ought to have per-
formed the Refidue of the Condition in convenient Time,
and that without any Requeft. And the Difference was ta-
ken and agreed, when the A& by the Condition of 2 Bond,
to be Perg)rmcd to the Obligee 1s of its Nature a tranfitory
A& (as Payment of Money, Delivery of Charters, and the
like) and no Time is limited, although a Place be exprefled;
there the A&t ought to be performed in convenient Time.
And when the A& to be performed is of its own Nature lo-
cal, without exprefs Limitation of any Place. But in
fuch local A&ts there is a Difference ; for when the Concur-
rence of the Obligor and the Obligee is requifite, there the
Obligor thall have Time to do it during his Life, if the Ob-
ligee doth not haflen it by Requeft. But when the A& is
local, and the Obligor may perform it for the Benefit of the
Obligee in his Abfénce, there the Obligor ought to do it in
covenient U'ime. In this Cafe at Bar there are Examples of
both; for firft, the Delivery of the Bond is tranfitory, and
therefore the Oblig. ought to have delivered it in convenient
Time. 2. Altho’ the Acknowledgem. of Satisfact. be local,
' yet
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yet it may be performed in the Abfence of the other Par-

ty; and therefore in both thofc Cafes the Obligor ought to

perform the Als in convenient Time without any Requeft.

But when the Aét is of its own Nature local, and to be done

to the Obligee, and to the Performance thereof, the Con- Co.Lir.acs. b,
currence of the Obligor and Obligee is requifite, there the Ob- Cro. El. 798.
ligor fhall have Time to perform it during his Life, unlefs Hurd- to.

he be haftned by Requett, as before is faid. Asifa Man be = 5441
“bound in 2 Bond to enfeoff the Obligee of the Manor of D,

without Limitation of any Time, there forafmuch as the E-

flate ought to pafs by Livery and Seifin, fo that there ought

to be a Concurrence of both Parties, and the Obligor cannot

do it without the Obligee, and it cannot be done but upon

the Land, the Obligor has Time during his Life, if the Ob-

ligee doth not haften it by Requeft made to the Obligor

For it is not rezfonable, that the Obligee may make Requeft

upon the Land when he will; for then the Obligor will be

forced to ftay always upon the Land, which will be inconve-

nient 5 but in fuch Caig the Obligee ought to make Requeft

to thic Obligor, and appoint a certain Time when the Feoff-

ment fhall be made unto him. But there is a Difference in

fuch Cafe between the Concurrence of the Obligor and a g .,
Stranger, and of the Obligor and the Obligee; for if 1 be s & 4’: 14.2b.
bound to you to enfeoff a Stranger, and no Time is limited, Co. Lit.208.b.
altho’ the Concurrence of the Obligor and the Feoffee is re- 7%
uifite, yet the Obligor fhall nothave Time to perform itdu- Roi.?";y:
rm% his Life, but he oughtto do it in convenient Time; for
in fuch Cafe the Obligor has taken upon him to do it to a
Stranger, and may do it without the Concurrence of the Ob- 5 Co.23.b.
ligee.  But when the Obligee himfelf is Party, and the A 3 Bulfiv s0.
cannot be done without his Concurrence, there its reafonable Rl Rep. 196.
that the Obligor fhould have Time during his Life, unlefs Dyer i39.pl32
the Obligee haftens it by his Requeft: For in fuch Cafe the
Obligor doth not take upon him for the Obligee, who is
Party to the Deed, ashe cFoth in the other Cafe for the Stran-
ger. But it was faid, if the Concurrence of a Stranger,and of the o, Lir.208.b.
Obligee be requifite, in fuch Cafe, the Obligee being a Par- ‘
ty he ought to haften it by Requeft. As it I be bound to
%ou that 7 & fhall enfeoff you without Limitation of any Moor 18;.

‘ime, % . fhall have Time during his Lifc, unlefs you
haften it by Requeft. Alfo it was refolved, That when Co. Lit-208.b.
the A& which the Obligor by the Condition ought to do,
doth not in any Manner concern the Obligee, nor his
Benefit, but is to be done by the fole At or Labour
of the Obligor himfelf, and no Time is limited in the Con-
dition in which it fhall be performed; there the Obligor
has Time during his Life; and the Performance thercof
cannot be haftned by Ret}uc(h Asif I am bound to you that I

will go toRome,or Fernfilene,&e. In thefame Cafe,and al(lz ﬁ;ch Co. Lir. 208-B.
3 afes,
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Borsvy's Caf. Part VI;
Cafes, the Obligor Has any Time during his Life to do it;
8o when the Aé to be done by the Condition is to be doné
by the fole A& or Labour, or Indufiry of a Stranger; which
in no Manner concerns the Obligor, Obligee, or any other
Perfon, and no Time is limited when it fhall be done, it i
fufficient to the Obligor, if the Aét is done in his Life-time
who ought td doit. As if I am bound to you tipon Condj-
tion that 2. S. fhall go to Rowme, or Ferufulem, &c. or that
fuch a Student in Divinity in the Univerfity of Camnbridge,
fhall preach at Paul’s Crofs, or fuch a Student of the Law

~ in the Inner Temple, fhall arge a Matter in Law in Weft-

minfter Hall; in thefe; and the like Cafes, no Time being
limited, they have Time to do it during their Lives, and the
Performance thereof cannot be haftned by Requeft. And
by thefe Diffefences and Reafons you will better underftand
your Bobks, which prima facie feem to difagree, wiz.
33 H. 6. 48. Hillary’s Cale, 21 F. 4. 39, 42. 22 E. 4. 25,
Sir Fames Harrington's Cale, o E. 4. 22. 15 F. 4. 30. Liz.

fo- 77, 19- 9 H. 7. 16. 3 Mar. Dyer 139. 14 Eliz. Aundrew's

Cafe, & 18 Eliz. 354. 44 E. 3. 9. 27 H. 8. 1,

7r: 7
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Trin. 2 Jacobi;

n the King's Bench.

Frrz-Witrianm'’s Coes

IN Trefpafls for breaking hi§ Clofe called Gamefpark in \iyor 63::
Effex, by Fobn Fitz-William, againft William Fir%-
William, Efquire, now Knight, on Not guilty pleaded, the
Jurors gave a fpecial Verdi€t, which was of great Prolixity.
In which Cafe thefe Points were refolved. 1. That where-
as Sir Williain Fivz-Williom, Father of the Pl and Defl
was feifed of the Manor of Gamefpark amongft others, viz.
to him, and Anne his Wife, and to the Heirs Males of the
Body of the Father ; and aftefwards the Father, by Deed
{ndented and inrolled bargain’d and fold the faid Manor to
oné in Fee, who {uffcred 2 common Recovery, in which Sir
#illiam the Father was only vouched, and he vouched over
the cortinon Vouchee: Sir William the Pather and Aune
having Iffue; the Def. the elder Son, and Fobz the PL the o, Lit. 3725,
younger, died. It was adjudged, that altho’ Sir Willianz
the Father was only vouched, and not 4n#e, yet the Eftate-
tail was barred, for the Caufes and Reafons alledged in Cug-
pledick’s Cafe, Pafth. 44 Eliz.in the third Part of my Re-
ports, fol. 6. 2. Where the faid Recovery was to divers Ufes
“declared by certain Indentures, viz. to the Ulfe of Sir Wil-
diam the Father for Life, and afterwards to the Ufe of the
{aid Anne for Life, and fix Months after her Deceafe and
afterwards to the Ufe of William Fitz-William the Defen-
dant in Tail, and afterwards tq the Ufe of the faid Anne
and her Heirs in Fee, with this Provifo following ; Pro-
vided always, That it fball be lawful to, and for the fuid
Sir William and Dame Anne; at any Time or Times
hereafter, and from Time to Time; during their foint na-
tural Lives, at their free Will and Pleafure, Ly any their
Deed or Writing by the faid Sir William and Dame
Anne, fealed and publifbed in the Prefence of three credible
Witnef]. at the leaft,vo alter change;determine,revoke, or ””’.’:f
1 Void,

2 Rol. 3954
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woid, all, or any of the Ufe or Ufes, Eftate or Eftares, in thefe
Prefenss before declared or mentioned, or limited of the fame
Premiffes, or any Part of them 5 And that at all Times, from
and after fuch Time as the faid Sir William and Dame Anne
Sball by any fuch Deed or Writing fo exprefs and declarve their
Pleafure and Mind 10 be to alter, &c. bat then, and fron
thenceforth, fuch of the faid Eftate and Fftates, Ufe and Ules
Yerein declared, as fball be fo declared to be altered, &e. fball
ceafe, detcrmine and be void. And that then, and from
thenceforth, the fuid Recovery and Recoveries fhall be, and
all and every Perfon and Perfons, &e. fhall therecf ftand and
e feifed to the Ule of fuuch, and thofe Perfor or Perfons,and to
and for fuch and thofe Ufe and Ujes, and in fuch Manncr and
Forim, as by Juch Dieed or Writtng, &c. as is aforefnid, fball
be declared or limited only, and not to any other ‘Perfon or
Perfons, Ufe and Ufes. And afterwards the faid Sir William
and Dame Anne by their Writing indented, by them
fealed, fubfcribed and publifhed in the Prefence of
three credible Witnef{es, reciting the faid Indenture, the
‘Ufes, and the faid Power, did revoke the faid Ufe and
Eftate in Tail, limited to Willian Fitz-Willianiz now De-
fendant, and the Remainder limited to Dame .Auze in Fee,
faving the Ufe and Eftate limited to himfelf for his Life,
the Remainder to the Wife for Lifc ; and by the fame Wri-
ting declared, That the faid Recovery fhould be to the Ufe
of the faid Sir William Fitz-William for Life, the Remain-
der to the Lady Amne for her Life, and fix Months after,
and afterwards to the Ule of Fobn Fits-William the Pl in
Tail, and afterwards to the Ufe of Sir Williamn Fitz-William
the Father in Fee, with the like Power of Revocation, as
before ; and afterwards Sir William the Father and Anne
died; and whether the Revocation, and new Declaration,
and Limitation of the faid new Ules were good, and effectual
in Law, was the Queftion ; and it was ftrongly urged that
the new Declaration of Ufes was not fufficient in Law

for two Reafons. 1. Becaufe the Revocation and Li-
mitation (as this Provifo is penned) cannot be in one

- and the fame Deed; for in that three Times are to be
obferved, renzpus revicandi, tempus ceffandi veteres ufits, &
tempus declarandi novos ufus. "The Att of Revocation ought
to be by Writing, fealed and publithed in the Prefence of three
Witnefles 5 and then comes the fecond Time, viz. And that
at all Times from and after fuch Tome as Sir William
and Anne Ly any fuch Writing fo exprefs and declare, &ic.
So that thete is a Diftin€ion of Times, viz. from and after
Juch Time, &c. the former Ulfes fhall ceafe s and after they
are ceafed, then follows the third Time, And that
thew, qud from thenccforth, viz. after the Time of the
. Cefler, the faid Récovery fhall be, €. to fuch Ufes as by
any fuch Decd or Writing, &c. fball be declared and limited.
I which Cafe (Ly fuch Leed) which is as much as to fay, per
hujnfirodi,
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mjufin', or confimile [Lrips’, it ought to belike inall Circum. '
tances as to be their joint Writing, to be fealed and publithed
s the other ; butcannot be in the fame Deed ; for the 1ftDeed
sfinithed when it is feeled and publith. and after that nothing
an be added to it for that by the Publithing is completed,
and itsTime paft : Then afterthatTime theTime of the Cef-
ferought to pafs,and then comes theTime todeclare newUfes,
fo that it is not poflible that the Declarat. of the new Ufescan -
be in the Deed of Revocation but it ought to be in another
Deed. And it is much inforced by this Word (fball b¢) which is
the future Tenfe ; and theteby it appears, that the Revocat,
ought to be paft beforethe new Declarat. fhall be made; forthe
Words are, fball bedeclared or limized. And it wasfaid, that thefe
2ad the like Powers by which the Eftate or Intereft of Strang,
fhall be changed or charged, fhall be taken ftrictly, becau%c
they extend to the Defeating or Change of the Eftate of a 3d
Perfon, and asto thata Judgm. was cited T4z 50/ in Reple-
vin between Leaper Pl. and Richard Wroth Def.where the Cafe
was; H.Earl/a)of Suff.conveyed the Manor of Burnbam in (), Rof 44
Effex tothe Ufeofhimfelf for Life, and afterwards to the Ufe 1 Brownl. 145,
of the Countefs of Sz for Life,with divers Rem'rsover,with Cr-El 5. '
Provifo,that it fhould be lawful for the Earl to make Leafes for ;Llﬁ,"; 33* '
Y Yca.rs,mndrit?g, &¢. And afterwards the Earl, viz. 3 4pr, 3 Leon, 365".(“'
&¢. made a Leafe of the faid Manor for 21 Years, to begin at Yelv. 222.
the Peaft of 5. Mich.the Archangel then following ; and altho’, s o172
the Power wasgeneral to make Leafesfor 2 x Years,without be- Cro. ﬁc."t"; :39 ’
ing reftrained to make them in Poffeffion or any Number of Feph- 9.
them, but indefinite to make Leafes for 2x Years, yet it was Em‘: e
adjudged that the faid Leafe was void for 2 Reafons. 1. If >
by the fuid Power he might make any (J) future Leafe, or (4) Cr. Juc. 5,
Leafe in Rev'n, then he might make a Leafe for 21 Years 3'¢; Yelv.zaz,
in Poffeflion, and afterwards infinite Leafes for 21 Years in :wf 0}7(?;1,' ;'8’
Reverfion, which would be contrary to the Meaning of the 2 Rol.Rep 40.
Parties, and then the Expreffing of one and twenty Years ! Veat: 240,
was in vain, and by fuch Conftruétion the Text and Letter
of the Provifo would be idle and vain. The fecond Reafon
was, becaufe forafmuch as this Provifo gave Power to charge
the Eftate of three Perfons with Terms of ene and twenty
Years, fuch Provifo fhould be taken firi&t, and fhould not be
extended beyond the Letter and Meaning of the Partics. And
4T am bound or contraét with you to make a Leafe to you
ffor one and twenty Years indefinitely, the Leafe ou%ht to
tbe made to begin prefently, and not 72 (6) futuro, 2. It was (c)2 Rol, Re
‘objedted, that:ﬁthongh-ew induigentia Legis, the Law indis 46, P
vers Cafes will in Conftruction confider two diftinét Times -
in one Inflent (which Truth is not any Time) yet no Cafe
‘can be put, that by any Conftruétion three Times may be

admitted in one Inftant. And therefore it was faid, that this
b3 Calg
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Fit2-Wittiims Cafe.  PartVIL
Cafe differeth from Digges’s Cafe publifhed by meé in the 1t
Part of my Rep. f.174. for there was but 2 Times which well

‘ftood with the Learning of Inftahts, and with the Cafe ofthe

Fine there put. But put the Cafe there are 3 Conufors of a

‘Fine, and that the Conufee renders to one of the Conufors for

Life, or Years,a Rent, and grants the Rev’n to another of
‘the Conufors for Life, or Years, rendering Rent, and by the
{ame Fine grants 2 Rev'n in Fee, or in Tail; to the 3d Conu-
for; it was faid that fuch Fine fhould not be received, becaufe
that an Inftant cannot be more than 2 Times. 2. It was faid,
that in Digges’s Cafe the Ufes were raifed by Covenant out
‘of the Eftate of the Covenantor, which may be more eafily
‘determined again in his Pofleffion, than when Ufes are raifed

-out of a Recovery, by which there is 2 Tranfmutation of Pof-

{effion, and all the Eftate devefted out of him who limits and
declares the Ufes. But it was anfwered and refolved by the

‘whole Court, That the ancient Ufes in the Cafe at Bar were
‘revoked and the new Ulfes well declared in the (2) fame

Deed: For 1ft in Judgment of Law there were not in this
Cafe but 2 Times concutrent in one Inftant, viz. the Time
of the Ceafing of the former Ulfes, and the Declarat. of the
new ; for although the Revocation and the Ceafing of the for-
mer Ufes are diftinguithed in Words; yet in Truth they are
one: For the Ufe which is revoke({ ceafes, and the Ufe
which ceafes is revoked. 2. It was réfolved, That altho’ no
Ule ceafes till the Writing of Revocation is fealed and pub-
lithed, and after the Sealing and Publication thereof nothin

can be added toit, yetit well ftands with the Words of the

Provifo,and the Intention of the Parties, that the new Decla-

rar. may be in the fame Deed s for both being contained in
one and the fameWriting, firft its Operation fhall be to makea
Tieftru&t. of the former, and eo inflante a Creation of the new
Ufes; and this Word (fzch) more properly extendsto the fame
Writing in which the Revocat, is, than to another ; for (&y fizch

Writing) is as much as to {ay, per idem vel hujufin’ feriprum ;

and fo it fhall be taken in thisCafe. And this Word ( Jball be)

‘fhall be faid future in Refpectof the Indenture, and in Judg-

ment of Law fubfequent alfo to the Revocation altho’, thefe

‘Claules are contradiftory, and ex diametvo pugnant, for the

one defiroysand the oth. creates, yet the Confiruct. of theLaw
{which delightsin making Reconcilement) makesa good Ac-

‘cord betwixt them. Forto the Intentthat thenew Ufes fhall
~ becreated, the Law adjudges thatthe Claufe of Deftrué. fhall
‘kave the () Priority, although both be contained in one and

the fame Deed, and take Effe@ by one and the fame Delivery.

“And as ro the Difference as to Ceafing of the Eftate moved in
- D’s Cale(where the Ule was raifed by Covenant)and this Cafe

(5 1Co. 764, Where the Ule was declared upon a Recovery, it was re-

b,

174. b.

: ‘ folved
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refolved that it was all one,whenhe who makes the Revocat,

is feifed or poffeffed of the Land for the Reafon and Caufe

given in Drggs’s Cafe 5 for it was agreed in that Cafe, that

the beft Conftruction of the Statuteof 27 H. 8. of Ufes, is to

make them fubjet to the Rules of the Com: Law which

are certain and well known to the Profeffors of the Law;

and not to make them fo extravagant that none fhall know

any Rule to decide the Queftions which arife upon them,

which will produce Incertainty the Caufe of infinite Trou-

bles, Controverfies and Suits, which agrees with the Refblu-

tion in (#) Dillon and Frein’s Cafe, in the fir® Part of Y 5)Cotitsia

Reports, fo. 137. b. and in Butler and Baker’s Cafe in the .

third Part of my Reports, 5. 23. and in Cholmeley’s Cafe in

the fecond Part, fo. 50. where it is refolved, that although

Ufes at the Common Law might have ceffed without Claim

yet now the Ufe i?l transfer:’ed to .t}'ae Pofleffion ; for the

- Pleading is, vigore flatuti, &c. de ufibus in poflo/f transfo- s s o3z
vendis. gSo that now after the Statute to fi uc‘lzm5 ‘(ﬂbjaﬂ%alitije‘s ﬁ)s'?alééc?*

to which Eftates at the Common Law are fubje&, to fuch $3.b 34 a.

Qualities Ufes after they are transferred into the Poffeffion ©O-Lik 24:%

are fubject; for the Ule is transferred and incorporate in

the Poffeflion, which a%rees with the Refolution inthis Cafe.

And on the fame Reafon it has been adjudged; That if a

Man bargains, and fells his Lands to another and his Heirs

by Deed indented and inrolled, with Provifo, thatif fuch

A& is done, that the Bargain and Sale fhall be voids and

afterwards the Bargainor takes a Wife, and afterwards theé

Provifo is broken, before Entry the Husband dies, and it

was adjudged that the Wife fhould not be endowed; for al-

though the Eftate of the Bargainee vefts by the Statute of

29 I% 8. by Execution of the Eftate of the Land to the

Ufe raifed by the Bargain and Sale, yet forafmuch as the

Husband dig not re-enter, he had not any Effate in the

XLand, whercof the Wife might be endowed
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IN Replevin between Bellarzy and Filb ‘Defendant, Fifb

made Conufance as Baily to Williaiz Lord H. for Da-
mage-feafance ; the Plaintiff faid, That before the Lord 77;
H. had any Thing, the Bithop of Barh and Wells was feifed
of the Manor of Blackford, whereof, &¢. in his Demefneas
of Fee in the Right of his Bift \(;]pric]g .and aftérwards the
lafk of September, 18 H.8. by Writing made a Leafe toB-
lizabeth Cyfin, Widow, and Rebers Cy 222 her Son, of the faid
Manor for 60 Years, 4 dic confettionis ejufdém feripti, abfys
impetitione vafti,with Refervation of Rent: And further pro-
vifum fuit per idem: feriptim, 94’ fi pred’ Fliz. & Robérs
infia dit¥ termin’ 60 annor. obierint 94 func flatim & itn
wediare poft dece(Jium eorundem F. & R.'E er altéritis di-
utius viven. bene liccar prafato Fpifeopo 85 Siccefforih fuis,
in maneriuin pred’ cum pertinen’ reintrare. 'The faid Fli-
zaberh died, and Rolerz {urvived her; the Bithop died,
and another is eleted and confecrated, &¢c. who the laft of
Auguft, 22 H. 8. by Writing demifed the faid Manor to one
Clark, halend & occupand” manerinm pred’ eidem Clark
Execuroribus & Affignatis fuis, ciim poft ffve per mortem

Surfune reddis’, vel forisfalturain pred Rob. Cofin accide-

rir vacare, for threefcore Years, with Confirmation of the
Dean and Chapter. And afterwards the Bifliop granted
the Reverfion of the faid Manor to the faid Lord 7, H.
and the Tenant atrorned, and afterwards Roberz Coftrz
within the faid firft threefcore Years died, and the fecond
Leflee died, and the Intereft of the fecond Leflee came
to the Plaintiff, and the Defendant demurred on the Bar
to the Avowry. The (%ueﬂ‘ions in this Cafe were two,
1. Whether the fecond Leafe fhould ever commence. 2. Ad-

‘mitting it fhould commence when it fhould commence. As

to the firlt it was objeéted, inafmuch as the fecend Leafe is
limited
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limited to commence on one of three ‘Accidents, that is to
fay, when the former Leafe fhalldetermine by Death (2) or
Surrender, or Forfeiture 5 if none of thefe Accidents happen,
that the fecond Leafe which is to commence on one of them
fhould never commence: For it was faid, fuppofe that the
Leffees had furvived the firft Term without any Surrender
ot Forfeiture, the fecond Term fhould never commence, for
the T'erm ought to commence at the Time that the Leffor
himfelf limits it, and at no other Time; and if the Com-
encement be uncertain, or onan Accident which never hap-
ens, or on contingent, or a Condition impofiible, the Leafe
1s void : For every Leafe for Years ought to have (2) a cer-
tgin Beginning, Continuance and End. Zide Say’s Cafe, PI,
Com.290. 14 H.8.10.b. 21 H. 7. 38. b. 2 Mar. Br. Leafes
67. 2. It wasobjected, That if the Pc‘cond Leafe fhould com-
mence at all, it fhould commence by the (¢) Death of the
Leffees, for this Accident happened, and not the other two,
and by their Deaths it could not commence, for by the
Death (as this Cafeis) it could not commence in Poflefl. for
the faid Provifo in the firft Leale doth not make the Leafe
void on the Death of the Lefftes, butgives Re-entry to the
Leffor and his Succeffors.  So that till Re-entry inotwith-
ftanding the Death of the Leflees the Leafe continues.
And therefore, forafmuch as the fecond Leafe is to com-
mence after the Avoidance of the firft Leafe by the Death
of the Leflees, for this Caufe, cither it fhall never com-
mence, or the Term of the fecond Leafe fhall commenco
from the Time of the Death of the Survivorof the Leflecs,
As to the firft, it was anfwered and refolved, That it is
true, that every Leafe for Years ought to have (4) a certain
Beginning, but that isto be intended when it s to take Ef-
fect in l%utcrcﬂ: or Poffeflion, then the Commencement
ought to be certain; for a Leafe for Years may be made
on Condition, or contingent Precedent 5 as if I (¢) grant to
ou, that if you pay me twenty Pounds at Michaclnas next
ollowing, that you fhall have my Manor of 2. for one and
twepty Years; now it isuncertain whether it will commence
or not,and in the mean T'ime till the Payment of the Money
it is not any Leale, but it is fufficient that the Commaence-
ment be certain when it is to take Effe@ in Intereft or Pof-
feffion. So it is true, that the Continuance of it ought to be
certain, but that is to be intended cither when the Term is
made certain by exprefs Numbering of Years, or by Refe-
rence to Certainty, or by Reducing it to Certainty by Matter
ex poft falto, or by Conitrution in Law, by exprefs Limita-
tion, As firft if a Leale be made for twenty-one Years or any
: I3 : "~ other

35
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sther certain Term, €6. it is good for the certain Enumera-
tion at the firfl, 2. By Reference to Certainty; as if one

(4)1 Rol 249. leafe the Manor of D.to L §. for (4) asmany Years as I has

ERoélLlité“'bi in the Manor of 8. and he has a Term-for.ten Years, L 8.

1 Bulft. 2'1490‘, " fhall have the like Term. So if a Leafe be made to another

(4) PL.Com, during the 5) Minority of . G. and he is of the Age of ten

373 % Years, now this is a good Leafe for eleven Years, if I G.

fhall fo long live. But if the Wife of I be great with Child

with a Son, and a Leafe be made until the Iffue iz ventre

Sz mere fhall come to full Age, this is not a Leafe forYears;

for at the Time when the Leafe is to take Effed, it is incer-

tain when the Son will be born, and by Confequence the

Commencement, Continuance and End thereof is incertain,

And when a Leafe for Years fhall be made good by Refe-

rence, the Reference ought to be to a Thing which hasex-

prefs Certainty at the Time of the Leafe made, and not te

{¢) 1 Rol. 845. 2 poflible or cafual Certainty. And therefore if (¢) I have a

Pl.Com.273.b. Rent of twenty Shillings per annum in Fee iffuing out of

g‘l’\}%-% * o Bl. Acre, payable yearly at the Feaft of Eqffer, and I grant

FAE0% the fame Rent to you till you fhall have reccived of the fame

Reént orie and twenty Pounds, in this Cafe you fhall have

this Rent for 21 Years, for it has Reference to an exprefs

Certainty, viz. to a yearly Rent which is twenty Shillings

g@N"g"- 3ss. (;?r anpum in certain. But if a Man (4) leafes Lands of the
3 Bulftr, ‘;oé_' Value of twenty Shillings per annum till one and twent

3 Licon, 157, Pounds be levied of the Iffues and Profits, it is but a Leafe

7 atWill without Livery 3 for it is not certain that the Land

fhall be every Year of one annual Value. And fo it was re-

folved, Pafch. 24 El. per totams Curiam in Communi Banco,

When a Leafe fhall be made good by Matter ex poft fatto,

It was refolved, if a Man makes & Leafe from the Feaft of

(<) 1 Rol. 849. St. Mich, for as many Years as I & fhall (¢) name, in this

i(,"x‘(’;w‘ré‘._"f‘; b Cafe, if £. 5. name a certain Term (in the Life of the Leflor)

3723, Cr.Eliz. 1t is a2 good Leafe by Matter ex poft fatlo. So it is of all

§Gt. Moor 479. Leafes which are to commence on 2 Condirion precedent.

(R, Andas to Porkins Cafein (f) 14 H. 8. 10. b, which was ci-

14 H. 8 10, b, ted by the Counfel on both Sidesin this Cafe, where the

Palm.203. * Cafe was, That Porkin, 10 H. 7. demifed 2 Wood to the

Defendant t6 commence at the Feaft of Sr. Michael next

i ,5; ‘E}ﬁc‘p- following, pro rerin. tnins anni (g) & [ic de uno anno in an-

3 Boliir, 155 72072, Quamdiy winbabus partipus placuerit, and there two

Co. Lit. 5. b, Juftices againft two. It was now relolved, per rotamn Curiam,

JRol- 85t that in fuch Cafe after three Yeors ad maximum, it wasbut

lu?u}.'}fﬁ. 2 Leafe at Will, becaufe beyond that the Term has not any
alkgrz,erg.  ceftain Contintance ‘or Detérmination; and on the Mat-

~ 7" teg is rio othet, than if one demifes Lands for fuch

F)1Rol.8s1. Terrd as () both Pagties fhall pleafe, this is bur a

- Leafe at Will, becaufe the Term is altogether incertain,

Bur if a Man leafes his Land for Years, it is 2 good Le?f‘e

& ‘ o
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for 2 Years, becaufe it fhall be taken good for fuch a Num-
ber with which at leaft the plural Number will be fatisfied,
and that is with two Years. It was alfo refolved, That it is
ufual when the () K’s Leafe is doubtful, whether it be.good () ,c0.55 b,
or not, and another is to take a Leafe of the fame Lands, he 38 H.6 37, b,
will make his Habendune to commence (if any former Leafe g‘(.:"' 166.b.
be) &ec. after the End or Determinat, of the former Leaf, Hf;v‘;g’f;f‘j"'
and ifthere be no Leafe, then from fuch a Fealt for a certain T
Number of Years, and (God forbid) but that thefe Leafes
fhall be good and effetual; for inthe Judgmént of Law it
has a Commencement fufficiently certain; for in the Eye of
the Law the former Demife is either good or void, and
therefore in the K'’s Cafe which is ftronger than the Cafe of
a common Perfon, fuch Leafe has by Conftru&. of Law a:
Commencement certain enough. Soif 4. (4) reciting that 5. (2) 0.Benl. 1,
has a Leafe for Years, demifes the Land to C. for Years, to: Plng-zRol-ﬂ,
commence after the End or Determinat. of the former Leafe, § \?‘Cf - 682,
and in Truth there is not any former Leafe, the Leale to €. Cart. 1 ;g?’),s;g'
fhall commence prefently 5 for in Judgment of Law, a void. tse, 153,152,
Limitation of a Commencement, and no Limitat. is all one. |73 174 155,
As to the 2d Objeétion, it was refolved, that in Confiruél. of iy ;f,; sor,
Law on the Commencement of Leafes, the firongelt fhall Hob. 73, 128,
be taken againft the Leflor, and molt beneficially for the 3% ""CO" Lic,
Leflee. And in this Cafe it is true, that the firlt Leafe can- {)ergbifig‘: »
not determine by the Death of the Leflees, becaufe on their 116. vl. 7o.
(¢) Deaths a Re-entry is givens fo thar till Re-entry the ! Rol 849,
Leafe cannot determine by their Deaths, and forafmuch as ; 73g %30 %
there was not any Re-entry in Truth, the firlt Leafe deter- Leafes 62.
mined by Efluxion of Time, and not by (4) Death, Surren-'(?( Cr. Jac. 71
der, or Forfeiiure. But the Words of tKe Habendum of the (9 Cr-Jac 72
2d Leafe, are not only cum per mortem,$5c. vacari contige-
rit, fed cum pof}, ftve per mortein, &c. vacari contigerit;
and altho’ the firft Leafe doth nut become void persortem, '
yet certain it is that it becomes void, (viz. by Effiuxion of (¢) Cr.Jac72!
Time) poft mortens of the Leffees; forafinuch as both died ‘
before the Determination of the Leafe, and as has been
faid, the ftrongeft Conftrultion fhall be taken againit the
. Leflor, and the moft l}ﬁneﬁcial for the Leflce, and that is,
~ that the fecond Leafe fhall commence either after the Re-
entry by Force of the Provifo, if any be, and ifthere be
none, then after the Determination and End of the 1t Term.
And Wrotefley’s Cafe in‘Pl. 192.4. was cited, ( f) where aWo-
man Leflee for Years took Husband, and the Wife dy’d, and (£ Carr. 140.
he in Rev'n leafed the Land for Years tocommence after the Dyert78. pl.3z.
Term demifed to the Husband, where in Truth the firft
Demife was made to the Wife, and by Act in Law transferred

F 4 to
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to the Husband ; and yet by reafonable Conftrution it wag
there refolved, that the Land was by the Woman demifed
to the Husband to make the Leafe have a good Commence-
ment. It was alfo agreed in this Cafe, that the fecond Teafe
did veft prefently in Point of Intereft,a nd did not depend
in Contingency, to take Effe& in Poﬂteﬂion, or at the End
of the former Term, if by none of the three Accidents the
firft Leafe became void in the mean Time; and which of
them fhould firft happen, the Leafe fhould commence 5 for
it was refolved, that ifa Man (#) makes a Leafe for Years
to commence after the Surrender, Forfeiture, Determina-
tion or End of 3 former Leafe, in this Cafe the Leffee hag
not any Election to have the fecond Leafe either on the Sur-
render or Forfeiture, or End as he fhall ele®, but which of
them fhall firft happen, the fecond Leafe which before con-

fifted in inter¢ffe termini, fhall begin in Pofleffion. And

therefore fuppofe that in fuch Cafe the firft Leflee fiirren-
ders to the Leffor, the fecond Leffee cannot ele@ that his
Leafe fhall comence after the Expiration of the Term, but
prefently by the Surrender his Leafe comes in Pofleffion,
and from that Time the Years of the fecond Leafe fhall
incur; for thefe Words (which of them fhall firt happen)
are implied in Law, - ‘

Trisn.
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Zrin. 3 Jacobi,
In the Kings Bench.

.‘ﬂe.Dexm‘ and Chapter of Worcefter’s Cafe.

T H E-Dean and Chapter of Worcefter were feifed of the
A Manor of Hambleton in Pee in Right of their Church,
of which Manor one Henry Gardiner was a Copyholder for
- Life of certain Land whereof the antient Rent was eight
* Shillings and eight Pence, payable at four Days of the Year,
wiz. Quarterly, and Heriotable at the Death of the Tenant,

the 'Co*pyhol s of which Manor wete grantable by the Cu~
* ftom of the Manor for three Lives. ‘The Dean and Chap- () 3 Co.6.b.
ter, anno 24 Eliz. by Deed indented under their common Moor 459,593,
Seal demifed the faid Lands to the faid Henry Gardiner and 2% 50 306.
his Affigns for the Lives of obn, Richard, and Margaret Sav. 128, 129,
Gardiner, and the Survivor of them; and afterwards the 4 Co. 7]6- a.
Dean died, the Succefl: and the Chapter enter’d toavoid this ﬂfﬁj{’eb’g;
Leafe,andthe Queft. was,whether this Leafe wastobe avoid- 152, 154, 161,
ed by the Stat. of () 13 Fliz. cap. 10. or not? And it was ar- };68’(37" 403.
gued that this Leafe fhould be avoided for four Reafons. & Jur 7a "
Firfl, That the faid Leafe was made for the () Lives of o- Cr.El 18, 130,
thers, in which Cafe it might happen that there might be fo Co. bo.b.
an Occupant who would not be fubje& to Waft, no more * o‘;;.sf%‘fg;
than Tenant by Statyte-Merchant, or Tenant by (¢) E- V’augh.,lp’y,
Jegit, €5¢c. who come in by the Law without any Demife, 204 b
Vide 16 Ed. 3. Waft 1oc. 21 Ed. 3. 26. For although there G""f" 5 2
is not any exprefs Claufe of Reftraint of Leafes without Im- Co. Lit, 43, 4.
peachment of Wafl, as in the Statute 32" Hen. 8. cap. 28. 443 3012
yet fuch Leafe is againft the Intent and Equity of the faid &35, 1.,
Statute of 13 Bliz. for as it appears by the Preamble, The 5 Co. 14.2. b,
Statute was made againft unreafonable Leafes; and it is un- ! Brownl. 182,
seafonable that a Leflee fhould at his Pleafure commit 3 %:ﬁ;}?fé,.
“Waft and Deftruction, which is againtt the Commonwealth, ¢4) Cr. Jac. 76.
for Intereft Reipublice w,%ﬁm ve quis male utarny. Alfo it ap- Cri?%ar- o
‘pears by the Preamble, That the Stat. was made againft De- {{e '_0‘,,?3',58'5’;
cay of Spiritual Livings; and thercfore if Dean and Chapter 2 Kol 12,
make a Leafe for Life, the Rem’r for Life, the Rem’s for Life, . .
this Leafe is not warranted by the faid A¢ becaufe itis difpu- GO LAt 44 b

. Cr. Eliz. 95. 2.
nifhable 954
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: nifhable of Waft. 2. It was obje@ed, That this Land had
(a) Cs. Jac. 50, not been (2) ufually demifed ; for a Demife in this Cafe is
76. to be intended of 2 Demife at Common Law, and not a cu-
ftomary Demife, whereof the Common Law doth not take

any Notice. 3. That the antient Rent was not referved,

nor was the Benefit which the Copyhold Eftate yields to the

5 2 Rol. Lord, (%) referved; for the Heriot thereby is loft 5 and it
cp, 4°7- was not the Intent of the A&, that any Prejudice of any Be-
Lrjac. 76, efit which is of Continuance, as doubling of the Rent, eve-

Palm. 1¢6. ry 3 or 4 Year, or a Heriot, or other Benefit at the Death
{e) Cr. Jac. ©f every Tenant fhould be loft. 4. The Rent referved was
76, 7. not (c) payable as it accuftomably had been paid; for now

Co. Lit. 44. b. it is referved to be paid every half Year at two Feafts, where
$Casbo 5 was payable at four Feafts of the Year before. And it was
faid that it was more beneficial for them in Reverfion, to
have it payable at four Days of the Year, than at two Days;
and all beneficial Incidents to the Rent are to be referved :
And to that Purpofe the Lord Mowunrjoy’s Cafe was cited,
which you ma fge in the fifth Part of my Reports; for by
the fame Reafon where the Rent has been referved at two
() Moor 363, Daysitmay now bereferved at oneDay which will be prejudi-
6. cialtothemin Rev'n in Hindrance of Hofpitality, which the
2 Bull. 11, 12, Stat. (as appears by the Preamble) intended to advance. As to
Bidem 27 the firfl,it was anfwered and refolved, That aDean and Chap-
Cr. Car. 477. ter, £56. are refirained by the Equity of the faid A& to make
Cr. El. 58,72, Leafes difpunithable of Wafl, for the Caufes alledged onthe
: %,a%“g"’“‘)é *02- other Side. But it was alfo refolved, That an (4) Occupant
:ss,gnég, 7;’99, thould be punifhed for (¢) Waft, becaufe he has the Eftate
191, 192, 193, of the Leflee for Life ; For the Statute of Gloucefler, cap. 5.
164 195, 196 gives an Action of Waft againft him who holds in any Man-
ﬁf;,; 203, 204, ner for Term of Life or Years, and an Occupant holds for
205. Term of Life; but Tenant by Statute Merchant, Statute
g")g&"gs};'sz“‘ Staple, or (f) Elegit, do not hold for Life, or Years, and
Co. Lit 51.b. therefore they arcout of the Statute. And therefore Leafes
as:b.59.a.  for the Lives of others, are within the faid A& of ()32 H. 8.
f,,’“é’f; 3% s, €ap. 28. concerning Leafes made by Tenant in Tail, as well
Plowd. 556, b, &s they are withinthis A& of 13 Fliz. As to the fecond Ob-
(f) F.N.B.  jeltion it was anfwered and refolved, That the faid Eftate
f““h“_‘d g6,  granted by (5) Copy was in Judgment of the Com. Law ar
i}egfé,:,g 7s.a. Eftate at Will 5 and without Queftion, Lands which have
€z) Moor 759. been accuftomed to be demifed at Will by thofe who have
g;' 5;; ?.f; ’[" the Inheritance of the Lands, rendring Rent, are Lands ac-
() Ravm. 167. ¢¥fFomably letten to farm within thefaid A&. And according
3 Co.8 3.  to this Refolut. was the Opinion of the whole Court of Cont.
g";g;gfgg Plea, Pafih. 5 Facobi. Vide Heydon’s Cafe in the third Part
Co. Lit. 44. b. of my Reports. As to the third Objeion it was anfwered
Cr.Juc. 76, 77. and refolved, That the faid A& of 15 Eliz. doth not a-
Dagse 106,197 yoid the Leate,if the (7) accuftomed Yearly Rent or more be

4)Co.Lit.44.b.
Crogas 76,7, referved 3
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referved 5 and forafmuch as the faid Heriot was not an an~

nual Thing, nor a Thing depending on the Rent, it is fuf-

ficient if (#) the yearly Rent be referved. As to the fourth (fa)Co.Lit.“x,.
Objettion it was alfo anfwered and refolved, That it is fuf~ 1’0;’1'R°P-’7‘.
fcient if the accuftomed Rent be referved Yearly at one Ley 72, 73-
Time ; for the Words of this A& are, whereupon the accu- Dogge 107
ftomed yearly Rent or more frall be referved 5 And therefore g: {%:r 7f; 77
“f the Rent be Yearly referved, the Statute is fatisfied, by 3 Bulttr. 291,
Reafon of this Word (2zarly) and fo there is a Difference 3Keb. ‘°€»‘°3,3
between this Cafe and the Lord Mountjoy’s Cafe 5 for there ¥ Co. 5. b

wanted the Word (Zearly) which explains the Intention of
the Makers of the faid A¢t of 13 Eliz. o

Pafch. 3 Jac. Roz. 980,

Ir the Common Pleas,

Berramy'’s Cafe.

-Alker brought Trefpafs againft Bellamy for garrying a- Cr. Jac. 102
way his Goods, &¢. The Def. conveyed to himfelf a 1 Rol.471.
Houfe by Feoffment, and juftified for Damage-feafances
the Pl pleaded 2 Leafe made to one of this Houle for Years
by the Feoffor by Deed indented, before. the Feoffment,
which the Leflce did affign to him’; the Def. confeffed the
Teafe, but faid, that the Leafe was on Condition that he
fhould not let or affign over his Leafe without Licence by
Deed of the Leffor, and alledged that the Leflee without
* Licence did affign to the Pl the Pl. pleaded the Licence of
the Leflor to the Leflfee by Deed, without faying (4) bic (4) sel. 193.
in cur. prolas. and for that Caufe the Def. did demur in Cr.Jac.70,10n
Law. And although of Neceffity the Licence-ought to be
by Deed, and the Reafon and Caufe that Deeds are fhewed
to the Court is, becaufe it belongs to the Judges to adjudge
of the (#) Sufficiency or Infufficiency of them ; yet it was re- ( )Co.Lit.gf.b:
folved, that the Pl need not fhéw it in this Cafe for 3 Rea- iz1, b. 225.a.
fns. 1. Becaufe the Pl doth not (¢) claim by the faid Deed 2 G2 252
of Licence any Intereft in the Houlfe, but Licence is meer col- Hob, 1 972 )
lateral to the Intereft of it, and pleaded only to excufe the ()Cr Jac.102,
Forfeiture of the Leafe, and is not like 2 Releafe or Confir- [, |
mat, for they transfer their Right, 2. A good Difference was Yelv, soto- 8
' S taken Cro. Jac. 70.



{a) 2 Rol. 159.
Plowd, 208. a,
Dy. 328. pl. 9,
2 Inft, 551,

4 Infl, 172,
(3) Do pl.g87.
{¢) Cr. fac. 103.

Berramy's €afe. Part VI,

taken and agreed when & Deed is requifite ex infirusions
Legis, and when ex provifione hominis ; for when it is re-
quifite ex inflituzione Legis, there it ought to be fhewed in,
Court; although it concerns a collateral Thing, and transfers
or conveys nothing. As if the Major or Commonalty of
London have an Eftate for the Life of % &. if in the Cafe
the Major and Commonalty attorn to the Grantee of the
Reverfion, the Law requires that it fhould be by Deed;
for notwithftanding the Grantee doth not claim in by them
who attorn, and that an Attornment is but a Confent, yet
in Pleading, the Deed of Attornment ought to be fhewed,
for the Deed is requifite ex infhizutione Legis in fuch Cafe.
But when a Deed 'is requifite .ex provifione hominis, there
the Provifion of Man fhall not change the Judgment of Law
in fuch Cafe; As ifa Man makes a Leafe for Years of Land
to 4. on Condition that he fhall not aflign it over but by
Deed only, and not by Parol, in this Cafe ex provifione ho-
minis, the Affignment ought to be by Deed, but becaufe
ex inflisutione Legis, a Deed is not neceflary to the Af-
fignee, he may plead the Affignment without fhewing the
Deed. And if the King’s Fermor brings a (2) %;uo minis
in the Exchequer, he ought to (5) allegge that he is the
King’s Fermor to enable him to fue there ; but he need not
thew it to the Court, for that is meer collateral to the Ac-
tion. 3. In the principal Cafe the Licence was (¢) executed,
and had not Continuance. Pide 6 Rich. =. Monftrance des
Faits 157. 28 Hen. 8. 20 Dyer. 18 Ed. 3.56. 44 Fd. 3. a2,
45 Ed. 3.28. 18 Hen. 4. 11 Hen. 4. 39. 8 E. 3.19. 18 B,
4 12. 40 Ed. 3. 10. Plowd. Com. 149. 21 Hen. 7. 9. per
Frowike. 43 A p. 24. 8 AY. p. 11. 2g LY. P 3. 20 Af.
219 24 E. 3. 52, : ‘

Hill,
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Hil. 3 Jacobi,
In ~t[ae XKing's Bench.

Henry Fixew'’s Cafe.

TH?"WS-‘M”” brought a Replevin againft Dande! Crat, » Rol. 51,
4 -and T homas Baldwin, who made Conufance as Bailiffs Yelv.82.
‘to - Henry -Finch, Elg; becaufe ‘the Place where, '&¢. was Sg’;f”" 590
Parcel of the Martior of Egft-well, whereof the Ludy Finch 1 Brownl, 134,
-was feifed in Fee, and by her-Deed dated ¢ Eliz. did.grant {%i b
to"the faid Henry Firich hér younger Son, an Yearly Rent , howal 5y
~of 201 ‘exeunt. de pr&£dit. Manerio de Eaftwell inter alig 1Rol. Repz6ie
per-nomen maneriorum de Eaftwell, Otterplea, Portbery, & Hob. 175.
“Seton, & wmieffuagiorumm, tetraruin, tenementorum, & he-
‘pedimentoruin ditte Karherine, feituat. jacen. 88 exiften. in
sparechiis de Eaftwell, Weftwell, & Challock in' Com. Kanc.

Sant-alibi-in eodem Com. di€t. Maneriis ftve eorum alicui quo-

~quo modo fpellant. vel pertingnt. to the faid ‘Henry Finch,

and the'Heirs of his Body, :payable at the Feafis.of the An-
“punciation and St. Michael, by even-Portions, with Claufe

-of Difttefs, &5¢c. And for Rent arrear they made Conufance.

The Plaintiff prayed Oyer of the-Deed, which was entred

-in bec verba, & habuir, and faid, thatpreter & altra the

faid Manors of E. O. P. and &. and the Premiffes appertain-

-ing to the fiid Manors, the faid Lady Finch at the Time of

the Granting of the faid Rent, wasalfo {eifed of one Acre

~of Land in Fee in Challock aforefaid; and died-feifed, which

-defcended to Sir Moile Finch as her Sopand Heir ; and that

the faid Henry Finck had abated in the faid Acre, and fo

continued feifed by Abatement: Upon which the Defen-

dants did demur in Law. And the %eﬂion was, whether

the faid Acre of Land (which was not Parcel, nor appertain-

ing to the faid Manors) was by the Words aforefaid charged

with the faid Rent, or not; or whether the faid Manors

and the Land thereunto belonging fhould be only charg-

&d, ‘or'not. And after manﬁ Arguments at the Bar, and
*the Cafe well debated at the Bench, It was adjudged,

That
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That the faid Rent was not iffuing out of the faid Acre of

(a)2 Rol. Rep. Land, but (2) only out of the faid Manors and Land apper-
261 taining to them. And the chief Reafon and Caufe of tﬁei‘r
Judgment was, becaufe in this Cafe there is but one Grant,
and one and the fame Sentence 5 for there is not a full Pe-

" riod nor an End of the Sentence, before the Conclufion of -
() Lit. Rep. thefe Words (auz (8) alibi, &c.) And theé Difference is be-
208, tween two diftin& Sentences importing feveral Grants, and
one and the fame Sentence ; as if the Grant had been Ded;
& Concelfi annnalens redditun 20). exeunt de manerio de D,
&9 terris & tenementis wmeis in D. §. & D, in Con. K. &
de terris & tenementis ineis alibi in eodens Com. Aift. Ma-
werio [peltant. & pertin. In that Cafe there are two Sen-
tences, and each one may well ftand by it felf, for there is
a Repetition De rérris & tencinentis, which amplifies and
enlarges the Lands and Tenements, out of which the Rent
fhall iffue ; but in the Cafe at bar there is not any Repeti-
tion or Enlargement of Lands or Tenements after the aus
o) LinRep. (O 4libis but the auz alibi doth not enlarge the Grant of
g(wg, ‘""" the Rent to iffue out of other Lands or Tenements, but en-
Winch, 74 larges the Towns or Places, in which the Lands before
charged extend ; as if he had faid, in parochia de E.W. &
C. anr alibi in Com. K. dift. maner. fpell. fen pertin’, for hec
verba in boc cafu tranfpofita idem [ignificant : Alfo, altho®
this Conjunétion disjun&ive (##?) in this Cafe amounts in
(4) 1 Brownl. Law to a Copulative; yet it was well obferved that (&) (auz)
1{351; o ~was never put for the Beginning of a Sentence, but always
Lic. Rep. 210. s @ Continuance of a former Sentence, in the fame Manner
as (una cung) conjoins the Matter fubfequent to the Matter
recedent. Alfo here in the principal Cafe, thefg Partici-
-ples fpetlan. & pertinen. in Confirution agree to thefe
Words Mefuuag: terr: tencment. & hereditament. for there
ate no other Nouns to which they can properly agree 3 but
as it has been faid, if there had been after the (azf) any
“new Iteration, or Mention of Lands ot Tenements, with
which thefe Participles (peflan. & pertinen. might agree in

()11.Co.3b, TFUE Confiruction, then there might be a Difference,

10 Co. 133, 2.  Note Reader, although (¢) Mala grammatica non vitiat
Co. Lit. 146.b. inftrumenta, yet in e;foﬁtzone nfirument, mals () gram-

ii? Co-Lit  pugtica; quoad fieri poffir, vitanda eft,

Winch. 91, 92.
Hob. 175.



Mich. 3 Jacobi,
IN THE
KiNGgr BENCH,

Sir ANTHONY MiLpMAYs Cafe.

His Term, the Cale on a fpecial Verdiét in an A&tion .
of Trefpafs, done at Newtgz in the County of Nor:h- ggggﬁﬁfoﬁ'
~ampton, between Fames Herherfull, Leflee of Humphrey El Rot.439.
Mildmay, Elq; Pl againtt Sir Aurhony Mildmay Knight,
Def. (which was muzatis mutandis all one with (a) Corber’s {7) 160,830
Cafe reported by me in the fitft Part of my Reports, £ 84.) 613, " >
was argued at the Bar, as it had been in fundry Terms paft; Co. Ent. 678.
and was alfo argued by the Judges: And this was adjudged 7o 2% 7.4
againft the Pl according to the Judgment given in Corder’s 2 b, 373
Cafe. And in this Cafe fome Points on great Confideration 2 Anderf. 134.
were refolved, which were not moved in Corlet’s Cale : (v{,"] Cha‘% 479
1. That all thefe (5) Perpetuities were againft the Reafon 4 Keb. ,577"
and Policy of the Common Law; For at Common Law ?Leun. 246.
(¢) 2ll Inheritances were Fee-fimple, as Zittleton faith, lib. x. éﬁ A 23064%-54
cap. Eftate-tail; and the Reafon thereof was, that neither gog” 37>
Lords fhould be defeated of their Efcheats, Wards, &€¢. nor ()Co.Lit.19.b.
the Farmers or Purchafers lofe their Eftates or Leafes, or g)cfggﬁu?’(i“"
be evifted by the Heirs of the Grantors or Leffors 5 nor fuch jig, . cap. 27,
infinite Occafions of Troubles, Contentions and Suits arife. 28, 29, 30, 31,
But the true Policy and Rule of the Common Law in this 3 .
Point, was in Effe overthrown by the Stat. 4e (4) Donis 53 b soa.
conditionalibus, made Anmo 13 E. 1. which eftablifhed a 160.b.178.b.
general Perpetuity by A& of Parliament, for all who had or 235: b 246.2.
would make it, by Force whereof all the Poffeffions of Mayels Cafe,
FEngland in Effe&t were entailed accordingly, which was ibid. 3. a.
the Occafion and Caufe of the faid and’ divers other Prefar ad
Mifchiefs. And the fame was attempted and endeavouted | Go. ve. b

. 48.2.88.a.96.2.
‘103.2. b, 131.b. 2 Co. 46. b, 3 Co. 8. 2.85. b. 88. b. 89. 3. 4 Co. 4. b, § Co. 14. b.
6 Co. 41,2, 7 Co.21. 2. 32.2 gl.a. 8 Ch. 35.b. P b. 9 Co. tos.a, 11 Co. 72. a.
12 Co. 81. 1 Rol. Re};. 48, 153, 155, 162, 385. 2 Rol. Rep. 197, 317, 318, 383, 410, 417.
1 Leon. 83, 212. Ralftals Entr. 360, b. &c. Hob.273. 2 Inft. 332, &c, Savil 67, 88.
Poph. 34, 128. Cro. Car. 42, 43. 45, $33. Co. Lit. 13.b. 19, a. b, 24, 2, 60.2.224.2.262,
l.gz{. b. Carter 23, Larch. 67. Godb. 308, 5¢7. O. Benl. 163. ,Vau%b. 365, F.N.B. 211, b.
3 Bulftr. 186.- Ver, Nat. Br. 100, a, 143. b.  Raftal Tail 1. Lir. feét. 13, 362, 441. 2
Ander{. 11, 14.

to be



{#) Godb. 303.

(%) Godb. 303.
Co. Lit.392. b.
26 H.8.c.13.
33 H. 8.c¢.20.

(c)10Co.37.2 b.
I)CO. 131, b,
Co. Lit. 361. b,

372. b.

Godb. 308.
Hard. 209.

1 Bulftr. 159.
12 E. 4. 19,
20, 21.
(#)11Co. 69.2.
1z Co. 48.

2 Inft. 26.
Hawk. Max,
311, 452,

(¢) 1 Co. 84. 2.
85.b. 130. a.
Moor364.

Cr. Jac. 697,
698.

? f%:o. (1:7. ;.

1 Co. 85.
4 Co. 119. b.
1 Rol, 471.
PR

) Cr. El 379.
ém Lit. 27. a.
Raym. 355.

1 Co.'87. b.
13 Co.64.

8 Co.1.

ga) Raym. 355+

ly»e:r 274.

pl. 40, 41.

1 Jones 460.

1 Keb. 255,
606.

Cro. Car. 543,
(7) Dyer 369.
Pl. 48,40

1 Leon. s4.
(&) ‘Ngoor ,3‘664..
544 032, 033.
a1 4"@0. B6.b.
87.-a. 130, 2.
138.-b.

8 LCo.17. a. b
Cr. El, '379.
Raym. 355

Si7r AxtTHONY Mi1LpMma Y's Cafe. Pary VI,

to be remedied at divers Parliaments; and divers (#) Bills
were exhibited accordingly (which I have feen) but they
were always on one Pretence ot other rejeGted. But the
Truth was, That the Lords and Commons knowing that
their Eftate-tails were not to be forfeited for Felony or
(») Treafon; as their Eftates of Inheritances were before
the faid A&, (and chiefly in the Time of H. 3. in the Ba-
rons War) and finding that they were not anfwerable for the
Debts or Incumbrances of their Anceftors, nor did the Sales,
Alienations or Leafes of their Anceftors, bind them for the
Lands which were entailed to their Anceftors, always rejet-
ed fuch Bills: And the fame continued in the Refidue of
the Reign of £. 1. and of the Reigns of E. 2. E. 3. R. 2.
H. 4. H. 5. H. 6. and till about the (¢) 12 Year of E. 4.
When the Judges on Confultation had amongft themfelves,
refolved, That an Eftate-tail might be dockt and barred by
2 Common Recovery 5 and that by Reafon of the intended
Recompence, the Common Recovery was ot within the
Refiraint of the faid Perpetuity made by the faid A& of
13.E. 1. By which it appears, That many Mifchiefs arife
'on the Change of 2 Maxim, and Rule of the Common Law,
which thofe who altered it could not fee, when they made
the Change ; For (4) Rer’ progre(f]. oftendunr multa, que in
initio precaveri fen previders nor poffunt. 2. It was refol-
ved, That it was (¢) impoffible and repugnant, that an Eflate-
tzil fhould ceafe as if the Tenant in Tail was dead, (had he
Iffue or no) for an Eftate-tail cannot ceafe, {o long as it con-
tinues; but here his Intent was to continue the Eftate-tail;
and to ceafe it in Refpeét of the Party offending only, and
not as to any other, which is impoflible repugnant and
againft Law ; For every Limitation or Condition ought to
defeat the (f) whole Eftate, and not to defeat Part of the
Eftate, and leave Part not defeated 3 and it cannot make an
Eftate to ceale quosd unam perfonans, and mot quond alte-
ram : But an (g) A& of Parliament may make an Eftate

~ceafe as if -onc were dead, 21 H. 8. that by the Acceptance

of a fecond Benefice, the firft thall be void as if he were
dead, and in xo Eliz. Dyer 234. (b) there is Reftitution by
Parliament with a Qraad. So the Policy 'of the Common
Law may make a Quoad, as in 22 Eliz. Dyer 369.(i) a
Marriage 7rifra annos wubiles, is perfe@® quoad dotemn, and
,gzpozz}l other Purpofes it is but inchoatum & imperfottum,

So if two arc jointly and feverally bound in a Bond, and

Judgment is given ‘againft one, by which it,is become
of Record as to one, but as to ‘the other it remains a
Writing as it 'was before: But no Condition or Limita«
tion framed by the Partics Words in his Decd, can make
sne and the fame Eflate -in any Lapds (k) ceale as o

4 one
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one Perfon, and be in effé as to another, or ceafe for one

Time, and revive afterwards (as a Rent (2) newly created (4)1Co.87. 0.

may.) And none can have an Eftate in Tail, but Partiesin f)gfw:;.b,' );E.;.

Eftate fecundum formam doni. 3. It was refolved, that if a Perk. Segt;u.

Man makes a Gift in Tail on Condition, that he fhall not Plow. i56.2.

fuffer a () Com. Récovery, that this Condition is repugnant . g 7-13. b,

. ) ‘ . .3. con: i,
to the Eftate-tail, and againft Law. For there are divers In- 11, 22E.3.19.2.

cidents to an Eftate’tail. 1. To be difpunifhed for (c) Wait, 14 Leon. 83.
2. That his Wife fhall be (4) endowed. 3. The Husband of ?b():(f_h:g? o

a Woman Tenantin Tail after Ifue, fhall be Tenant by the 9 Co. 17.33.a7.b:

(¢) Curtefy. 4. That Tenant in Tail may fuffer a common 19C0.3738b.

Recovery, and thereby bar the Eftate-tail, and the Rever- 392 [f: oz‘.ut;

fon or Rem’r alfo. And thefe infeparable Incidents which 2 Brownl. %}.'
the Law annexes to an Eftate-tail, canuot be prohibited by IRol-418.

Condition. And thercfore if a Man makes Gift in Tail on t::)lrzthig\'m p
Condit. that the Donce fhall not commit Waft, or that his 15 Co. 39.a. s
Wife fhall not be endowed, or thatthe Husband of a Woman 1 Rol. 418.
Tenant in Tail after Ifue fhall not be Ten’t by the Curte- i'_,il: (S’]eéf 26
fy, or that Tenant in Tail fhall not fuffera common Recove- ColLitar b,
ry, thefe Conditions are repugnant and againft Law, becaufe 2 Ioft. s02.
by the Gift in Tail, he tacitly enables him to commit Waft, gCo 3o
that his Wife fhall be endowed, and to fuffer a common Re- cap.t. E.NLB.
covery. And therefore it is repugnant to reftrain it by Con- §9- b- 1 E-3.
dition, for that would be to give Power, and to reftrain the :z“g b
fame Power in one and the {ame Deed. And asto the Café (d)2Brown.67.
of Dower, vide 22 F.5.19. Accord, 171 EL Dier 343. the Earl 10 Co-33. b.
of (f) Arundel’s Cafe. And altho’ a com. Recovery is but a E?ﬁli.tt;.&.a.
common Affurance, yet by the Law every Ten't in Tail has Dy 343.9157.
Power to fuffer it to bar as well the Eftate-tail, as the Rev’n (¢) 10C0.38 b,
or Rem'r over; and fuch A& in Refpe of the intended $%ki"22™]
Recompence, is not reftrained by the Stat. de Donis condi- 2 Brownl, 57.
tional’ as it has been faid. But Ten’t in Tail by a com. Re- (f) Jenk.Cent.
covery has poreftatem alienandi, notwithftandtng the faid 3620035
Stat. 'As if 2 Man (g) before the faid Stat. had made a Gift ( 2) Co. Lie.
to one and to the Heirs of hisBody, in this Cafe poft proleimn 22+ 2.

Juftitaram, he had by the Com. Law poteftatem alienandi,
and therefore in the {ame Cafe, if the Donor add fucha Con-
dition, that after Ifue the Donce fhould not ali¢n, it was re-
folved that the Condition in fuch Cafe had been repugnant,
becaufe after Iflue, by the Common Law, the Donee had

poteftatem alienandi, and then in one and the fame Decd to ]
give him Power poft (b) prolem fuftitatam_poteftatcr alie- (" Co. Lit,
#andi tacite by the Law, and in the fame Deed to reftrain 4 %
him of that Power, is repugnant and againft Law. Pari ra-
tione after the Stat, if a Man makesa Gift in Tail, on Condit.
that he fhall not fuffer a common Recovery, it isrepugnant;

_for by the Gift in Tail he has given Power implicite to
fuffef 2 Recovery. So if a Man makesa Provilo, That
‘Warranty and Affets fhall not éar the Ifue in Tail,

ar
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(#)Co.Lir.  orthat a collateral (#) Warranty fhall not bar the Iffue, or
B! r;;’";r‘s the Donor, thefe Provifoes are againft Law and repugnant,
13 H7.2¢a. 6 Eli% Dier 227.a Provifo good at the Beginning, by Con-
' fequence may become Repugnant, as if a Man by his Deed
(p) Co.Lit.  grants a Rent for Life (5), Provifo that he fhall not charge:
;g%‘h D; 2:7 is Perfon, thisisa good Provifo, yetif the Rentisarrear and
pl. 43, the Granteedies,hisEx'ors fhall charge the Perfon of theGran-
tor in an Aétion of Debt; for otherwife they would be with-
out Remedy, and therefore now it is become repugnant, and
by Confequence void. But it was refolved, that if a Man
(o) Co.Lit.  makes a Gift in Tail, on (¢) Condit. that he fhall not alien,
’Ifzé;; ;5. this Condition to fome Intent is good, and to fomevoid. And
) therefore if he makes a Feoffm. in Fee, or any other Effate,
' by which the Rev'nis wrongfully difcontinued, the Donor
fhall enter for the Condition broken ; for every A& which is
prohibited by the Law, or which doth Wrong, a Man may
. Prohibit by Condit. ¥idexoH.7. 11. a. but (as it has beenfaid)
(d)Co. Lit.  3f in(4)fuch Cafe, the Donee fuffers a common Recovery, the
223. b. Condit. by the Law cannot extend to it, canfis qua fupra. In
{eyCo. Lit.  the fame Manner as a Deed of Feoffim. to Husband (¢) and
pons é’&b-z Br. Wife in Pee, on Condit, that they fhall not alien, it isa good
w1 H, 7. 137, Condit. to refirain a Feoffm. or Alienation by Deed, for that
' - is wrongful, but not to reftrain an Alienation by them
both by Fine, for that is Jawful and incident to their F-
flate. So if a Man enfeoffs an (f) Infant in Fee, on
Co. 1. Condition that he fhall not alien, it is 2 good Condition
;}:«;} a?. Lt 0 reflrain an" Alienation during his Minority, for that
iswrongful, but notto refirain him to alien,when he is of full
Age, for that is repugnant to his Liberty, which the Law
gives him, in Cafe of Fee-fimple; and with thefe two Cafes
agree 10 H.7.114. & 13 F. . 23.4. and fo you will better un-
derftand your Booksin 53 4 .11, 24. 11 H,6.6. 21 H. 6.
350, 35. 10H.7.11.4. 11 H.7.6.0. 15H. 1. 23. 4. 21 H. .
11.4.5. And it is to be obferved, that before the Reign of
E. 4. it was not refolved, as hath been faid, that a common
Recovery fhould bar the Eftare-tail, and the Reverfions and
Remainders depending thereupon: And thercfore thefaid
tg) Co, Lir.  ©ld Books which fpeak of Alicnations made by Tenant in
223.a. 4Co.3.b. ‘T'ail, cannot be intended but to relfrain Difcontinuance and
‘ gg’gdl’t?;z 'B;’)_ Alienations which did Wrong, and not to prohibit a common
Pr.&Stud 39.a Recovery, the Operation of which was -not then known,
1232, 21H.7. and which till the Reign of E. 4. was not in Ufe. And the
Eive ranreo Reafon of Littleton, lib, 3. Cap. Condic. fol. 84. 4. was well
& E. 4. 47.2. obferved, who faith, That if 2 Man makes a Feofment on
Plowd. 77.2. Condition, that the Feoffee fhall not (g) alien to any, the
:Ll'rifc?’ 3336",; Condition is void, becaufe when a Man is enfeoffed of
¢H.7. 10.b. Land, or Tenements, he has Power to alien them to any
33K 7,23.2 Perfon by the Law: For if fuch Condition fhould be
good, then the Condition would ouft him of the whole
Power, which the Law gives him, which would be a-
gainft Reafon, and therefore fuch Condition is void 5h_a]l:
whic
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which are the veryWords of Mr. Zi7.theR eafon of which agrees

intirely with the Refolut. of this Point in this Cafe. And it was

faid, that the Law favours Eftates-tail in Poflefl. and doth not’

regerd Rem’rs or Rev'ns expectant on the Eftate-tail. For it
wasadjudged in Capel’s Cafe, asappearsin the firft Partof my ~
Reports, That if (2) Tenant in Tail fuffers a common Re- (s)Mo.154,1¢5
covery, it fhall bar not only the Eftate-tail,and Rem’ror Re- %c.345.41.c0n
verfion, but the Rentalfo that he in Rem’r or Reverfion has g""ff’&c'

. . . . r.Car, 103,
ranted. So it was adjudged in 12 E/ between Zerling and 1 Ander.28.
vafford in the X’s Bench (2), That a Rem’r or Rev'nex- Goldsb.4.6.&c.
eétant on an Eftate-tail is no 4/fers to the Heir in Debt ona IIC“CI?'CG"'“M”-

Bond made by his Father. So Hill. 14 Fl. it was refolved by 127 b. 1282,
all the Juft. of the Com. Pleas in Copreood’s Cafe (¢), Thatif Winch 41.
there be Tenant in Tail, the Rem'r to the right Heirs of 1.5, i"y“' s9z.

. 4 . - . e §2. b.

and Tenant in Tail fuffers « common Recovery, 1. §. being 2Rol.Rep. 221,

then alive, it fhall bar the Rem’r which was in Abeyance Palmer 13g.

and Confideration of the Law. 4. Where the Provifo is, 7has ’;GR&’L 3,96',)

if when and as often as the the fzid Anthony Mildmay, &e. Cr. Bl s

fpall be fully and finally refolved and determined, and fhall Noy 1.

advifedly, deteyminately and cffetually devife,conclude and a- ,,?o[(ﬁ[,’gsg ?9'

gree, or entey inro any Contmunication, Promife, or Covenant Moo 1 ,{;’_ :

whatfoever; or [ball advifedly attenpt, procure, go abour, or (6) 1Rol.Rep.

affent voor for any ACE or ALLs, T ling or T hings, for or touch- 2333

ing any Bargain, Salc, Difcontinnance, Alienation, Convey- | Rol. 26"9. o

ance or Affurance to be bad or made of any of the fuid Ma- Pottea s8.b.
ot ; B : - (&2 Ral. Rep.

nors, &c. whereby any Fftate, ¢c. may, [bould or might in 0% p

any wife, or by any reans be undone, difcontinucd, &c. and Palm. 139.

the fume Bargain, &co. or fhall advifedly and cffeltually at- 1 Co. 136. 2

tempt, procure, go about, to or for any At or Thing for or

rouching any Bargain, Salc, Difeonvinuance, &c. and the

Jame Bargain, or any other open Matter, &e. fhall atrempr,

g0 abour, caufe, &c. by Acknowledgment of any Note of any

Fine, or any Warrant or Warrants of Artorncy for any Re-

covery or Voucher, or by Acknowledgment of any Deed, or

Ly any other A or Atts, Thing or Things whatfecver in

Deed or in Law,&e. That then tmmediately after fuchZ e

of fuch Procuring, Attempting, or Going about in Ioruz a-

Sorefaid, and before any fuch Bargain, Sale, Diftontinnaice,

&e. had, made, &c. or done, the fuid Ufe and Ules, Liftate and

Efates, &5c. fballfrom Time to Lime ceafe asonly in Refpect,

and having Regard to fuch Perfon or Perfons fo atteimipting

going about, &ec. in fuch Sort as if fuch Perforr or Perfous,

&e. were narurally dead and no otherwife. 1t was refolved,

"T'hat thefe Words (Attenzpr), &¢. or (go abour) &¢. ox(enter

into Communication) &c. arc Words incertain, and void in

Law, and God forbid that the Inheritances and Eftates of :

Men fhould depend upon fuch () Incertaint. for it is true, L4’ (‘dlﬁ ‘;gobfg"“‘

(¢) mifera eft fervirus, ubi jus cft veguin; & gd’ non defimit® (¢)1x Co. 52.

i jure quid fir conarus, ne quid éﬁ agoing abour,&e.or Coinrinti- 1Mod Repaits

2 2icarion



' Sir Awrnony Mitomax's Cafe.  Parrt VI,

sicqtion : And therefore the Rule of Law decides this Point

{s) 1 Rol.Rep. (#) Non efficit conatus uif? fequitvr ¢ffeétus: And the Law
226.11C0.98.b. (5) rejects Conations and Goings about asThings Incert. which
(6) Cr.Jac. 697, cannot be put in Iffue. For if one who is bound with fuch
%81\,{35‘)6;3 " Perpetuity goesto (¢) Counfel learped, to know whether he
777 might alien Part for Paymentof his Debts, or for Advance-
ment of his younger Children, or for any other needful Ufe,

is that a Breach of the Provifo or not 2 Or if the Heir or o-

ther in Rem’r who knew not of the Provifo, €5 gui baber Ju-

frame ignoramtiam, thinks that he may levy a Fine, and

‘thereupon a Note of 2 Fine is drawn, €¢. and before it be

recorded, he knows of the Provifo, and then all is cancelled,

is that a Breach of the Provifo 2 And an hundred fuch like

Queftions, where nothing is done, may ari{e, which the

Eye of theLaw never faw,but of lateT'imes are invented ; and

fuch Provifpis full of Cruelty, and againft the Freedomand

Liberty of 2 Freeman: For this (as if he had Bolts of Iron

pn his Legs) reftrains him 20 go about 5 and alfo it feals up
his Lips, and deprives him of the Ufe of his Tongue ; for

it reftrains him to enter into Coppmunication. And in the

faid Books gaforefaid, where the Alienation of Tenant in Thail

is reftrained, no Mention wag ever made of Reftraining a

Going about, or entering into Communication to alicn, ! for

that was then thought fo idle, that there is not any Teuch of

any fych Matter in any of the faid Books, or inany other

{dLir.Set.720 Book of the Law. And in the Cafe of (4) Richil reported by
M(":’d-”sﬂ‘“' Lit.l3.c.Warranty 162. Richilreftrained his Sonsfrom aliens
h 39'03{8‘, g'f'b, ing, and not from’ going about, or entering into Communicat.
iRo\.Rep.48s. of aliening, and yet ifhe could have reftrained the Goinga-
©o. Lit.377. - bout, ¢c. it had avoided one of the Caufes, that his Convey-
(¢) Co. Lir.  ance was againft Law. For Liztleror faith, That if the (¢) 1t
272.b. Lir. Sonaliened the Tenements in Fee, then is the Freehold and
§ed- 722, Fee-fimple in the Alience, and in no other, &0. then how
can it by any Reafon be, that fuch Rem’r fhould commence

its Being and its Effence immediately after fuch Alienation

made to a Stranger,whohad by the fame Alienation the Free-

hold and Fee-fimple ? But if Juft. Righz/ could have reftrain-

ed the Going about or entering into Communication, or the

Making of a Chatter of Feoffm. or a Note of a Fine, &5¢. he

might have avoided the principal Caufe, for which his Con-

veyance wasinfufficient in Law. And in the fame Manner it

{f) Co, Lit. may be faid of the Conveyance of (f) Thirning Ch. Juftice,
g§7 ’b«b' 10 Co. reported inzy H 6. 33.0. And it was faid, thata Going about,
o \ Or gatering into Communication was not if{uable. Farther it
was faid, if 2 Man makes a Gift in Tail on Condition that

: {?f) oo 63% he fhall pot make a Feoffment, it is a good Condition ;
38l but if the Condition be that he fhall not make a
Charter of Feoffmenr, that is mot good, tor that with-

out Livery, (as Littleron faith fol, 15,) amounts but

72 » . : to
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to 2 Tenancy at Will, which Tenant in Tail catinot be res

firained from making. Soifa Man makes a Gift in Tailon & . ..
Condition that he fhall ot make a Leafe fot (4) his own (7_”,_)3.%‘.",1‘0"&0;
Life, it is void and repugnant 3 but if a Man makes a Leafe 39. a:1Rol4i8:
for Life or Years, on Condition that he fhall not alien or '
leafe the Land, it is good. For at the Com.Law, Leflee for

Life or Years might commit Waft, which was a4 exhere-

ditationem of the Leffor, dnd therefore there was a Confi-

dence betwixt the Leffor and Leflee, and therefore the Lef-

for might (2) reftrain the Leflee from aliening or demifing (4 ,&o.t15.52
to another;in whoni perhaps the Leflor had not fuch Confi- Hob. 170 "Cas
dence. And therefore it isreafonable, that when he who has h‘f i23 g; ,
the Inheritance makes a Leafe for Lifc or Years, that he may E%lo;’a.gléh
reftrain fuch particular Tenants from aliening or demifing EL 26, 1 And:
for the Benefit of his Inheritance. But when a Man makes '*}: 3Leon67:
(c)a Gift in Tail (which is an Eftate of Inheritance, and by 'E'c) e f{,,.
Poffibility may continue for ever) and therchby makes the 223 b. Cont:
Donee chief Owner of the Lénd, he cannot reftiain him fromi

makin& any lawful A or Eftate which doth no Wrong to a-

ny, and which by Law he may do of the fame Land. So it

is for the fame Reafon, if 2 Man makes a Giftin Tail of a

Manor, on Conditiort that he fhall not make any voluntary

Grant of any Lands by Copy according to the Cuftom of the

Manor, &¢. it is not goocf. But if he makes a Tueafe for
Years or Life with fuch Condition, it is good, caufi qud fu- (#) Colitif¥
pra. And by thefe Differences you will better underftand (367)9[\}&’,:60, 699
your Books in 21 H.6. 33. 5. 8 Hy. xob. 11 H.7.6.h. 13 H. 2 Ander. 133,
2. 23. 4. Laftly, the Intent of the Stat. 27 H. 8. (asappears by Cr, Car. 479
the Preamble) was to reftore the ancient Com. Law, and to , PoN Ez: o
root out and extinguifh all fubtle Inventions, Imaginations 3 Keb.177.
and Pradices of Ules which had introduced mdny Mifchiefs o Leov: 2162
and Inconveniences mentioned in the Preamble. And that ?\f";‘gz;‘ng
was very good anid neceffary for the Commonwealth : For | Co.$6 a
the Com.Law has certain 4 Rules to direét the Eftates and 10Co- 2. b.
Inheritances of Lands, and thercfore it is without any Com- | Aﬁ%“;fﬁ; 5
parifon better to have Eftates and Inheritances directed by Moor 471, $943
the certain Rules of the Com. Law, (which Lus beenanold, 633 .
true and faithful Servant to this Commonwealth) than by (‘gé“(}“gfgf“
the incertain Imagination and Conjefture of any of thefenew 1o Co.q2. B,
Inventors of Ufes, without any approved Ground of Law ot ¢ Lewn. 85, .
Reafon. Note Reader, this Judgment agrees with the fof- ;ﬁggﬁ 1%
mer Judgments, as well in () Corder’s Cale, aé the Cafes be- 1 Jones 5o,
tween Humble and (f) Chobmeley; and Germin and (g) A- Bridgn?. 13§
Jeot thete cited, and with the Judgment in (¥) Dillon and (i /;>6 Jer ;p}%c;‘é:
Frein’s Cafe. And 1n this Cafe it was obferved, That in the 1 and. 5de.
faid Provifo found at large by the fpeciul Vef&i&, there Moor §46.
arc more than 2 thoufand Words, where in our Books [ (.é%‘. ;7;3,
when Tenant in Tail was refirained from Alienation; s

: ' G 3 thefe
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() CoLir.6.a. there were not twelve Words, bec Juit (a) candida illiys -
taris fides & fimplicitas, que paucnlis lineis omuia fide;
Jrrinamenta pofuorunt. And fo has this Cafe now been ag-
Jjudged in both Courts. '

Mich. 3 Jac.

IN THE

CoMMON PLEAsS

Braxes Cofe.
€r. Jac. 9.

Noy 116 Eﬁm brought a Writ of Covenant againft Blske Affignee.
2i00L.Rep.188, of Price, and the Breach was for not Repairing of the
. Houfe, the Defendant pleaded an Accord between him and
the Plaintiff, and Execution thereof in Javisfablione € esxo-
acratione decafus reparationum predief wpon which the
()2 Co. 53.a, Plaintiff demurr'd ; which Plea began in the Common Pleas,
4 Co.57.b. 3 Jac. Rot. r033. And it was obje@ted, That this A&on
s Co.26. 2. (f Covenant was founded on the Deed, which could not be
%)i"’,‘its"g?’b’_”' dilcharged but by Matter of as high a Nature, and not by
(6) 2 Rol. 265. any Accord or Matter in pais, for Nibil (a) tam conveniens
W338.8.51 o naturali equitati, unumquodque diffolvi eo ligaiine quo
}’;“‘ﬁ?g‘g?a ligavume ¢ft. And it appears by all our Books, That neither
(¢)Cr. El. 35¢. Arbitrament, nor Accord with Satisfaion is a Plea, when
@ Cn-C78.a- the Aétion is grounded on a (2) Deed. ZVide 1 H. 7. 14. D,
41%0.‘;‘-%1'357' 33 1. 8. 51. Dier (c) 1 H. 5.6, 7. 45 E.3. 4.b. 25 H. 8.
9 Co. 70.b.  Br.Det. 173. 2. When the A&ion is in the Realt , Or mixt
*3loft. 100 with the Realty, Accord with Satisfaction is no Plea 5 for
5 G152 Accord with Satisfadtion is a Bar for the (#) Petfonalty, and
Co.Lits2.b. ot of the Realty, and when the Perfonalty is mix’d” with
28s.a. 1 Bulftr. the Realty, it is no Bar for the Perfonalty 5 for (&) omne
szz?{iiilfﬁiﬁ 7ajus trahiv ad fe minus. Vide 1x H. 9. 13. 5. 13 H. 7.
187,188, 20.4. 0. in Waft.  So in a Ravithment of Ward, Lua-
Palm.tio. 111, s¢ Dmpedit, €5c. But it was refolved by the whole

%53_7!92'51_" Court, that the Defendant’s Plea was good in the

1Rol.26s.  Cafe ar Bar; for there is a Difference, When a Duty
' acerue
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accrues by the Deed in () Certainty, tempore confefiionis (a) iRol.6x.

[eripti, as by Covenant, Bill, or Bond, topay a Sum of Mo- C(r)-é‘%L 304,306,
. . . . . -pl. 17.

ney, there this certain Duty takes its Effence and Operation ¢, 12¢. 10,
originally and folely by the Writing ; and therefore it ought
to be avoided by a Matter of as high a Nature, altho’ the
Duty be merely in the Perfonalty 5 but when no (7) certain (5) Dot 6pl.x7;
Duty accrues by the Deed, but a Wrong or Default fubfe- ‘LR"‘-?- >
quent together with the Deed, gives an Ation to recover ™" -
Damages which are only in the Perfonalty, for fuch Wrong
or Default, Accord with Satisfaction is a good Plea 5 as in
the Cafe at Bar, the Covenant doth not give the Plaintiff at
the Time of the Making of it any Caufe of Aétion, but the
Wrong or Default after in not Repairing of the Houfe, to-
ether with the Decd, gives an A&ion to recover Damnages
or Default of Reparations. And forafmuch asthe End of
the A&ion is but to have (¢) Amends, and Damages in the (¢) Yelv. 125,
Perfonalty for this Wrong, therefore Amendsand Satisfattion ?d.(,‘;{_?s' 2.

. o o aproe \ . . ) Hetl, 112,
given the Plaintiff is a good Plea. For the Adtion is not Cr.Rl. 357,
merely grounded on the Deed, but alfo on the Deed and Podtpl.is,ig
the Wrong fubfequent, which Wrong is the Caufe of the A- E?r";'gjp‘ 7

. . ¥ o (7. DAv 111,
&ion, and for which Damages fhall be recovered, as in 13 Br.Accord g,
E. 4 1.b. & 5.4, b. in Trefpafs the Plaintiff recovered by B atrainegr,
Verdi&, the Defendant brought Attaint againft the Plain {,f éré"ierﬁlao"'

. . PR - L. bafs
tiff and Petit Jury, and one of the Petit Jury pleaded Ac a7g.Br.acenrds
cord between the Plaintiff and Defendant and Satisfaction, Plowd. 11 b,
and held a good Plea. For the Writ of () Attaint isnot only 5,52 79 b
grounded on the Record, but on Matter in Fa&t alfo, Fiez. bar 1 o
for the Suppofition of the Falfity in the Oath, is Matter in (g) 9 Co.78.a,

.

Fa&. And in 55H.6. 30.4.in Atraint brought on falfe Oath g;'cf‘l;j T
in Appeal of Mgybem, one of the Peritfjury pleaded Arbi- C7 Jac. 100,
trament between the Plaintiff and Defendant; and in all 4 Co.1.b.
Cafes where Arbitrament is a good Plea, Accord with Sa- ‘(f’.),&°\ﬁ;}’1;'7‘
tisfaction is a good Plea. ¥ide (f)6 H.1.10.a.b.acc’. And gene- 1 Rol, 266, >
tally in all A&ions where (g ) Damages only arc to be reco- (1) 9 Co. 8b.
vered, Arbitrament or Accord with Satisfattion is a good G20t Cr. 31;;
Plea; as in an Ation of Waft in the (b) tenuit, where Da~ Dod. pl.17,
mages arc only to be recovered; and fo is the Report of glonr 8
Serjeant Bendlows to be underftood: For, inan Akbn of ' ﬁ:m 45;
Waft againft Leflee for Years in the 7) fenet, Accotd 1 no (£) Dodt pl. 19,
Plea, 25 it hath been before faid. So it is to be colleéted on 15,9 Co 78.b.
the Book of 35 H. 6. 30. 4. that in Appeal of (k) Mayhem fg)gz :&1; ’;g’g
Accord with Satisfaction is a good Plea, becaufe m‘the fame Cr Jac. 160. ’
Action Damages are only to be recovered. And fo is the ge- (m)Do&t.pl1s.
neral Ruleput in 6 E.6. Dier (1) 75-in Andrews’s Cafe. Vi- ;ﬂ‘){‘:“; ?fg .
de 47 E. 3. 20. b. Accord for a Rent () referved on a Leale T
for Years, 7 E. 3. Iffue 9. (#) 11 H. 7. 4. L

<

G 4 Mich,



Do&.pl 306

{6) 1 Rol. 6o4.
Br. Met.64.
11 H.4.79.b.
Firz. Bar 185.
22 H.G6. s5.b.
Dyerlzl.pl.l;z.
Cs1.plo14.

() C?r. Car. 85,
86. Poft. 45.b.
1Rol. 470,471,
Lit. Rep. 58.
yintt212.b.

o Co. 79.
Lutw. 466.

Part VL

Mich. 3 Jac.

In the Common Pleas.

Hiccexss Cafe.

N Debt by Randal and his Wife Executrix of T hemil-
thorpe againft Higgenrs, on a Bond made to the Teflator
the Defendant pleaded that the Teftator iz vita fun in cu-
via de banco bic recuperavit debitum predictum, ac 6o s. pro
damnis, (without alledging any Execution,) guod quidem
vecordum recuperationts, was removed, exrra bapcum per
br. de Errore covam Rege, & ibidem remanet minime ve-
verfmrnum fen adnullatuim, and thereupon it was demurred,
And it was objeéted, That if a Man recovers Debt on a
Pond, or Rent on a Leafe for Years, it is at the Plaintiff’s
Ele&ion to fue Execution on that Judgment, or to have a
new Action; and that for divers Reafons. 1 By the Judg-
ment, the Deed or Rent is not changed, but continues a
Deed and a Rent notwithftanding the Judgment; as if a
Man be indebred in (5, Arrcarages on Accompt, and takes a
Bond for the Payment of them, yet he may have an A&ion
on the one or the other, as itisagreed in 11 H. 4. and
Mich. 2 Fac. Rot. 3272, in this Court in Debt by Rickard
(¢) Brantbcait againlt Sir William Coruwalleys the younger
on & Bond for Payment of Money, the Defendant pleaded
in Bar, ¢4’ Querens poft diem folutionis pecunie, and be-
fore the Purchafe of the Writ did accept of a Statute-Staple
for the fame Debt, and in full SatisfaGion of the Bond on
which the Plaintiff demurr’d: And it was adjudged for the
Plaintiff. For although he had taken a Statute for the fame
Debt, which is a Matter of Record, and of a higher Naturc

 than the Bond is, yet the Bond did remain in Force 5 and

it was in the Plaintiff’’s Elction to take his A&ion or Re-
medy on the one or the other. 2. It was objeéted,
That it would be againft Reafon to compel the
Plaintiff to fue Execution on the firft Judgment, for
perhaps the Plaintiff knows that the firlt Judgment is

: erro-
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‘érroneous, or that h
Cafethe Judgm. i e has tecoveted b X ‘
e o fo reverfable by ¢d by fallo Oaeh, in which
to reftore (when t}i’c vecut. it would be in v ttaint, and there-
has received. 3. It Judgm. is reverfed) azﬁn ifor he ought
Def. denies hi'sj]’)e'cdwis objected, if in Debt that which he
the (#)Deed fhall be ’dn?’d it be found his Dee%n a Bond the
<he End that he ma l::;vered to thePL and the in that Cafe (4) Co. Lic,
be found not his De}é 1 ave 2 new A&ion if h e Reafonis,to 235 Zo. Lir.
Court, till the PL h d, the Deed ought al e will; butif it 3,0 74 b
1£ two be bound.inas reverfg:d the Judgt y"‘.’;}’s to remain in ias‘!rg 4l
gee recovers agai a Bond jointly and . Vide g E.4.50.a.5. (0)2] 131,170.
s againt one of y everal] - Rol. Rep.
the Bond is not {o ct of them on this Bo ga and the Obli- 3;3. P
the fame Bond ha C’mnged by this Recov nd, the Nature of cﬁ“’- 133.
refolved, that as lo;t‘;e;lr; i&i;); againft fhcei};i]‘;l;t }Ilse ey on C":éf-céoggz'ﬂ
cannot h . \s the her. Butit w Dott, pl. 67.
has a D:tjfg “‘f-.W Adtion uPo,f ghu: {%nr;‘crémams in Fo;ce“}fes Ewcn!;7.67'
T e -
3H4. 17.0. 11 H. of it, the Contra i ond for the {7 ] Rol. 6o
has a Debt o 4.99-0..9 E. g,50. D a& is determined, Br, Der. 64,
Judgm. th n a Bond, and by or lin 51.4. So when a Mo g Contrat
riorNatur: r?:l?’thc Contralt b}; S};clcr;i{'y Cou}-fc ?f Law harsl Ob?igg'a:ion 21
Record, Wl’nichyis( ¢) Judgm. of Law ch,‘i:lyIWé‘}Ch isof an infe- P b, :
may have @ new Ag‘: ia higher Nature. 2 é’lef hlnto 2Matterof 13 H.4. 1.s
nitc Aétions, and i onand a new J udgﬁa h e who recovers DY“‘M-‘pl.}:}‘
and Charge ) pnd e J e 1o (e perpetual have infi BN.Clos.
L3-Un ever “ 4 i”j?ﬂi[ : ual Vexation 29 .H. 34' a.b.
e Ay
to 100§. and - BT, VI, of Bar > and if he - 33
and the famefootb;? Def. might be i"%nl;il::l fhall be amerced (gr)z(,;g»' .5.b.
(g) intereft Rei igation, which would b y amerced on one B 7 Py
a Liberty by e et T i I o e
the Matter of R ion, and takes L . if a Man has Cr fa?:' 3.0
Inferior, as it i ecord drowns th jeLers Patents the Hat 560
Vi delxg ;} it is held in 53 H. ; 1-:’%f’r‘-l‘lPtlon which wa;etﬁg () 880.?'63 b
87 4 16. 34 .6, b G ag b2 B ,,fb’l Profirigtion 108, 2 ok 55 -
by Deed or Prei"&‘ 26. &c. And if a M a‘g ﬁ 22 H.6.56. Bulitr. ‘g5,
;nd has Judgm E;‘ llpotmn, and brings his W:}i a?‘ ﬁnnlﬁty ( f())kl”o 19
‘orce, he fhall n ng as this (7 of Annuity § Co.soar
Annuity of Ialilne.ver havea Writ gg gﬂdg{n. doth remain i?x 2 Tl 2,
caufe the Mzt:::?;._ncc) but & 5. fa. o?un:}llty’ (altho’ it be an 27 B0
udgm. altered into the Speciality or Pre{cf:-t Judgment; be- (2) el .
13. b (k) Judgm oa Thing ofa higher Nat iption, is by the Gy e
a fOOd Bal in an lﬁ an Action of Forge uf}'e. Vide 37 H. 6. chr]g, 24
(/) Recovery be other Aétion on the farrgeopa falfe Deed, is & C°r-.9uag'
Jicies, thers notwi O e e sy by . (k) Palm. 83
may have an A?t?gthﬂ?“ding fuch ]'udg:n: Eoull_:ty by Fu- gLDﬁ,&- pl.6s. |
n P n eV e . e
coud, for the RS AR  the Plainiff () Dot 1%
¢ Bond urt is not of urt of Re- (4 Dodipl
is not changed intoany T%' Rec?d’ and therefore P
‘ tures
but
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but fo long asfuch Judm. remains in Force thePL fhall not have
another Ation by Fufticies in the fame Court for the infinite
Vexation of the Party, as hath been faid. And as to the faid
(&) Aoras b, Cafeof (a) Bramehw. it wasagreed to be goodLaw ; for a Stat.
1Rol.479,471. (5)Staple, or Bond in the Nat. thereof, is but a Bond recorded
]é“fcl:%f 3‘6 and one Bond, beit of Record,ornot of Rec. (¢) cannot merge
5)Bridgm.123 another. Alfo a Bond, and Bond in the Nature of a Statute
8 11H 4. 79.b. Staple are two diftinét Liens, made by Affent of the Parties
Eﬁ“:&a‘g’;‘; Br. without Procefs of Law, whereof the one hath no Dependen-
Br. Der. 65 ¢y on the other. But in an Action brought on a Bond, the
Br.Obligar.23. Suit is grounded on the Bond, asa Building upon a Foun-
igitHkt. ";;‘. dation 5 and the Pl hath Judgm. to recover the Debt due by
Cr.Czr?S.f,S& the Bond ; fo that by judicial Proceeding, and A& in Law,
193.1Brown.7 the Debt due by the Bond is transformed and metamorpho-
!éx‘,’tl’;fi’ ‘;9;5 , fed into a Matter of Record: and Judgm. in 2 Court of Re-
£50. C;.IZZI.’7 f%, cord is of an higher Nature than a Stat. Staple, Stat. Mer-
727. Mo. 872 chant, or any Recognizance acknowledged by Affent of the
Stile 339349, Doyies, without judicial Proceedings. And as to the Obje-

1Mod.Res221. L% > N ¥ N
+Co.59.F.60.a. Ction which was made, that perhaps the Recovery is
5Co.28 b.  erroneous ; to that it was anfwered, that that was the PL
Fault, and altho’ it be erroneous, yet {0 long as it remainsin

Force, it ought to be executed ; and when it is reverfed,

then the Obligee is reflored to his new Action on the Bond.

And it is true, that in old Books, after Judgm. given in an

A&ion of Debt on 2 Bond, the Bond fhall be damned, be-

caufe the Duty was changed into another Nature, and that

was the true Reafon of the old Books, and not the Reafon

which Brook fuppofes in Abridging the Cale of 1x H.4. faits

19. that otherwife the Obligee might again recover there-

upon. And therewithagree 9.E. 4. 51.4. 7 H. 4.39.0. x1H.

4. 73-0. 45 E. 5,11, &¢. And the Court had Confideration

of the Book in 17 E.3. 24. where E4. Devorz brought an A-
&ion of Debt on a Bond of 20/ againlt Richard Scot,
who pleaded, that before the Mayor and Bailiffs of Newcaftle
upon 77ue, the Dlaintiff by Plaint on the fame Bond, re-
covered and had Execution; and there becaufe the Defen-
dant did procure the Bond to be damned, the Plaintiff had
Judgment to recoveragain, notwith ﬁandh}g the former Judg-
ment and Execytion, And there Shard {aid to the Defen-
dant, fee now the Deed be damned. But the Court faid,
that that Judgment was given becaufe it was the Defen-
dant’s Folly, that the Deed was not damned on the former
Judgment. For in the Time of E.35.R.2, and H. 4. It was
held, That when a Man did recover on 2 Bond, that the
Deed (ashath beenfaid) fhould be damned. Wherein the Con-
tent and Quietnefs of Men in old Times ought to be obferved,
that when Jydgm. was given againft them by Courfe of Lﬁw,'
i they
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they were fatisficd therewith without prying with Eagles
Eves into Matters of Form, or the Manner of %roceeding, or
of the Trial, or Infufficiency of the Pleading,&c. to the In-
tent to find Error to force the Party toa new Suit, and him-
felf to a new Charge and Vexation. But fince Men became
mote contentious, and not fatisfied with any Trial or Judg-
ment, but Writs of Error and Artaines (which in oldTimes
were rare, and efpecially Writs of Error) were fo frequent,
as of more late Time they were, the Judges thought it dan-
gerous to cancel the Deed, either where the Plaintiff reco-
vered, or where he was barred by Judgment, for in both
- Cafes thef]udgment might be reverfed by Error or Attaint,

and therefore the Reafon and Caufe of the faid Judgment
in 17 E. 3. is now changed, and there is not any Queftion

46

17 E3.24.a.

but Judgment and Execution upon a Bond, is 2 good Bar in Anea 45. b.

a new A&ion thereupon; and therefore the faid Book of”
17 E.2.isnot to be urged againft this Judgment. Alfo the
Court {aid, thatif a Man brings an A&ion of Debt on a
Bond, and is barred by Judgment, fo long as the Judgment
ftanls in Force, he cannot have a new A&ion: Pari ra-
tione when he hath Judgment in an A&ion on the fame Bond
fo long as the Judgment ftands in Force, he fhall not have a
new A&tion. And as to the Cafe which has been objett-
ed, that where two are bound jointly and feverally, and
the Obligee has Judgment againft one of them, that yet
he may Iguc-. the other, it was well agreed. For againft him
the Nature of the Bond is not changed, for notwithftand-
ing the Judgment, he may plead that it is not his Deed.
And afterwards in the Cafe at Bar, Judgment was given a-
gaint the Plaintiff, and the Doubt in 9 E. 4, 50. 0. 51. 4.
wl}elre ::Ihis Matter is very well debated on both Sides, well
refolved.

- Mich.

Antea 7.2,

5 Co. 86.b.
Antea 45.3.
Cr.dlac. 338.
Godbs 257.
Hob.z. 4H.7.8.
a.b.iRol.Rep-2
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Mich. 3 Jac.

In the Common Pleas:

DowpAvre's Cafes

Cr. fac. s5. IN Debt by Richardfern againft Dowdale, Executor of
Lante, the Defendant pleaded, fully adminiftered, and

the Plaintiff faid, that he had Aflets at Excefter, and the

Jury found that the Teftator died infra regnum Hibernie,

(¢) CrJac.s0 and that the Defendant after the Teftator’s Death, divers
136593 of theTeftator’s Goods within theRealm of (#)Freland took

and adminiftered, to the Value of the Debt, and that the

Def. Nullz alia five plura bona qué# fuer’ pred’ teflatoris,

poft mortem teftaroris infra regnum Anglie unguam admi-

niftravit, Ft (7, §&c. And it was objeéted by the Defend.

Counfel, that it hath been a Queftion in old Books, whether

the Jury ¢an find tranfitory Things in a foreign County, and

§) CrEl84. in2Mu: By At (b) 104. it is held that theJury of one Coun-
g.N.G. 451ty are not (¢) compellable to find tranfitory Things in another
) Kelw.sr.a. County, but at their Pleafurey and it was faid, as a Jury of
one County cannot find a2 Thing which is local in enother

County, 1% a Jury cannot find any Thing although it be

tranfitory, done in another Realm’; for by Prefumption of

Law they can in neither Cafe take Conufance of the Thing;

As in 10 EL Dyer 291.(d) In Debt brought in Londor a-

gainft one as Son and Heir on a Bond made by his Father;

who pleaded nothing by Defcent at the Time of the Writ
(tll’)zm;l’iﬁ:;g’" purchafed, nor ever after, &¢. and the Plaintiff averr’d Af-
Bt 366. % fets by Defcent in London, in Parochia & Ward® preditt
Poftea 47.2. and gave in Bvidence Affetsin Cornwal, and whether that
were good Evidence, or whether the Jury might find it of

not was the Queftion; and there it feems it was not good

Evidence ; nor could the Jury find this local Matter in a

foreign County. And 47 E.3.2. 21 Ei 4. 10. 4. 22 and 36.0.

10 H. 9.22.4.b. 11 H. 9. 16: 4: b. and many other Booksare,

that a Thing merely done beyond Sea, fhall notbe triedhere.

But after many Argumentsand good Confideration it wasre-

b {olved;
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folved; thatgudgmcnt fhould be given for the PL. And in this
Cafe thefe Polnts were refolved for good Law. Firft, when 1 Bulft. 136,
the Place is material, as when it is made Parcel of the Iffue, Hob. 170.
there theJury cannot find the Point in Iffue in any otherPlace,
for by fpecial Pleading, the Point in Iffucis reftrained toa cert.
Place. 2. There is aDifference when the Place is named but
for Conformity and Neceffity; and when (as it hath been faid. Dyerso.pl.206
it is Parcel of the Iffue, as in the Cafe which hath been put Hutr. 3. )
in 10 Eliz. in Debt againft the Heir, he pleadeth nothing by éa(lh: P
Defcent generally, in that Cafe the Plaintiff could not re- Cr. ac. 5:;'
ply in fo general a Manner, for then no Trial could be had Co.Lit.282b,
thercof, but in fuch Cafe, for Conformity and Neceflity of Hardr. 61.
Trial, he ought to name a certain Place, asthere hedid, within
a Parifh and Ward within London. But God forbid, but that
the Jury may find Affets by Difcent, in any other Count
within England; for the Law is, that the PL in fuch Cale 2 Rol. 639,
fhall have in Execution all the Lands which the Heir has,
and perhaps hehas Lands indivers Counties, and thereforeal-
tho’ one Place be named for Neceflity, yet the Jurymay find
all that which by Law fhall be chargeable in fuch Cai}::, I oo Lit.ageb
what Town or County foever it lies, and fo was the principal = "
Cafe refolved afterwards in 10 Eliz. altho’ it be not there fo
reported 5 and therewith in Effect agreces 10 H. 6. 13, b.ad-
judged, and thercfore the faid Conceit of Brook 2. Ma. At-
3ai1# 104. was utterly denied per roram Cur’, for they are
bound underPain of Attaint, to find Affetsin any County what-
foever. For, (as it hath been faid) it may bethat theEx’or has
Goods of the Teftator in divers feveral Counties, and which
in none of the faid Counties by it felf is fufficient. So if a B.N.C.4s1.
Man has 20 Acres of Land in Tail in the County of Nz and Moor 47,207,
20 Acres of equal Value in Fec-fimple in zo feveral Coun-
ties, and makes a Fcoffment in Fee of the Land in Tail
with Warranty and dies, the Iffue in Tail brings a Forme-
don for the Land in N. in this Cafe the Feoffee can alledge
Affets but in one County only; but the Jury are bound on
manifeft Proof upon Pain of Attaint, to find the Affets in all
the feveral Counties in which the Feoffor had Landsin _ .
Fee-fimple. 3. On every general Iffue the Jury ought to Sé’l"-‘;“?f:‘:i‘;
find all local Things in any other County, which are mate- Calvin’s Cale
rial in Law for the Matter in Queftion, as Warranty and 2 Sid. 118
Affets in another County: So where Lands are exchanged.-
for Lands in another County, and the like, 4. When
a Bar is Bleadcd in a real or perfonal Aftion, as a
Releafe, &vc. in a foreign County, there the Jury that
try it fhall affefs Damages for the Profits of the
Lands in another County, and fo by a Mean fhall
enquire of Things local in another County, which originally o
they gapngt do, guia multa coneduniny per obliguum, Cr-EL 8

{ YER ) 4 4 gue

Cr, EL 842.b.
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gue non conceduntur'de diretto. And when they try the Mat-

ter of the Bar on good and pregnant Evidence they ought to

1 Brownl. 32.

find all Dependants thereupon, as Damages, &¢c. And by
thefe Differences you will better underftand your Books,
which at firt feem to difagree, 3 F. 3. Affize 446. 18 E. 3.38,
23E. 3. 1% 1A p. 16. 3.A[Jp.4. 6 4[] p.4. s Affp.7. 214 2.8,
zgéﬂ:ﬁ. 5.44 E. 3.6. 5. 14 H. 4.35. sH.5.2. 10 H. 6. 13,
21 H.6.51.33 H.6.31 H. 6.2. 1 E. 4.45.18 E. 4. 1. 22 FE. 4,
19. 13 H 7. 17. Br. Iffue 82. 2 Mar. Br. Attaint 104, and
the Quere in Dyer 10 Eliz. 271, 272. well refolved. But it
was refolved, That in the Cafe of Felony the Trial fhall be
always by the Com. Law in the fame Place where the Offence
was, and fhall not be fuppofed in any other Place ; For in
Criminal Caufes the Rule holds Ubi quis delinquit, ibi pu-
niesur. Laftly it,was refolved, That the Jurors have found

. the Subftance of the Iffue, that is to fay, Affets; and the

Cr. Jac. s5.
Hard. 64, 346.

{

4 Inft, 142, -

finding that they are beyond Sea is furplufage. For, if the
Executors have Goods of the Teftators in any Part of the
World, they fhall be charged in Refpeét of them. For many
Merchants and other Men, who have Stocks and Goods to a
great Value beyond Sea, are indebted here in Ewgland, And
God forbid, that thofe Goods fhould not be liable to their
Debts; for otherwife there would be a great Defeft in the
Law. Vide M. 30 & 31 Eliz. in an Action on the Cafe on
Affumyfit,(which A&tion was grounded on an Inftrument csl-
led 2 Policy, commonly made between Merchants for Aflu-
vance of their Goods) the Pl. declared, that the Def. at Zosn-
don did affume, that fuch a Ship fhould fail from Melcomb
Regis in the County of D. to Abvile in France {afely with-
out Violence, &¢. And the Pl. declared, that the faid Ship
in failing towards Abvile, f¢. in the River of Svame in the
Realm of Frauce, was arrefted by the King of Framce, &c.
and the Parties came to iffuc, whether the faid Ship was fo
arrefted or not ; And this Iffue was tried by Ni/7 prius be-
fore Wray Ch. Jut. in London, and found for the Pl. And it
wis moved in Arreft of Judgm. that this Iffue, arifing mere-

1y from a Place which is out of the Realm, could not be tried:

Selden {ur For-
tefcue 31,
10H. 7. 22.ab.
Owen 6.
Moor 178.
Vaugh. 213,
Godb. 76.

1 Mod, Rep 37.
Co. Lir.261. b,
7 Co. 26, 27.
Calvin’s Cafe.
1 Sand. 247.
1617 Car.2.c.8..

FYor whether the Ship was arrefted in the River
of Soame in Framce, or not, is merely and wholly

.ottt of the Realm, and therefore it could not be tried;

And thercupon the Books were cited in 10 H. 7. 22. 4. b,
11 H.7.16. 4. b. 21 Eqao. 47 F.3. 2. 12 Hg. 16.13 E. 1.
Mortdanceft. 47. 12 H. 3. b. p.alt, 29 A p. 11. And if it
could be tried, it was faid, That the Jury fhould come from
Melcomb, for by Common Intendment they may have beft
Knowledge of the Arreft. And ir was anfwered and refol-
ved, Thart this Iffue -thould be tried where the Aétion was -

brought ; and it was agreed, That where as well the Contra&

as the Performance of it-is wholly made, or to be done be-

yond Ses, and it {o appears there, it is not triable in our Law 5
but
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but here the Promife was made here in London, which is Co.Lit.261.b,
the Ground and Foundation of the Aftion: And therefore Yelv.202.
there in this Cafe of Neceffity it fhall be tried, or otherwife
it fhould not be tried at all. And the Arreft which is in
Iffuc is not the Ground of the Aéion, but the 4umpfi,
and the Arreft is the Breach of the Affumpfit 5 and there-
fore in this Cafe of Neceffity it {hall be tried where the 4
Jurnpfit, which is the Ground and original Caufe of the Ac-
tion, was made. And the Record of a Cafe in 2n Aftion
of Debt of 500l between Hugh Gynn Plaintiff, and Evan- Godb. 204,
gelift Conftantine Defendant, Pafch. 28 Eliz. was Thewed ’-Ee"“-l’--
the Court ; which was, That Conftantine by Indenture of i[nf{,";yf;,,
Charter-party made at Zherford in Norfolk, did covenant Co. Lit. 261.b.
with Hugh Gyn, that fuch a Ship fhould fail from Blackney
in Norfolk to Muttrel in Spain, and fhould there ftay for a
certain Time, and bound himfelf in 500/ to perform it. In
which the Iffue was, whether the Ship did ftay at Muzzrel
+ aforefaid for a certain Time; which Iffue was tried for the
Plaintiff by a Jury de vicineto de Therford, where the Chat-
ter-party was made 5 and after long Deliberation, Judgment
was given in the King’s Bench for the Plaintiff. Note Rea- . ‘
der, this Point hath been twice adjudged. Vide 1 H. 6. 14, Co L2605
RQuare Impedit. Vide 5 R. 2. Trial 54. : ’

1 Brownl, 22,

Mich.



or. Jac. 92,
<o. Ent. 264.
nu. 14.

1 Sid. 94.
Jenk.Cent.281.

Part VI,

Mich. 3 Jacobi,

In the ]('ing’s Bench,

BosweEzL's Cafe.

ANtbony Lowe brought a Luare Inpedit of the Church
of Wymbifb againft Richard Bithop of London, and
Sobn Lancaftre, and counted, That Henry Earl of Suffex
was feifed in Fee of the Manor of Wjubifb, to which the
faid Church was appendant, who prefented Fobn Lancaftre
one of the Defendants, who was admirted, inftjtuted and
indutted, and afterwards the faid Earl died feifed, after
whofe Death the Manor to which, &¢. defcended to Robert
now Earl of Suffex, who levied a Fine of the faid Advow-
fon to Fdward Hamond in Fee, who granted the next Ad-

" voidance to Anthony Lowe the Plaintiff, and afterwards the

3 Bulft, 174.

3 Bulftr, 174.
N. Bendl. 45.
pl. 79. F. N. B.
38.

faid Fobn Lancaftre refigned ro the {aid Rickard Bifhop of
London the other of the Defendants, whereby the Church
became void by the faid Refignation, and fo it did belong
to the Plaintiff to prefent, :mdg the Defendant did difturb
him. The Bifhop pleaded, Duod ipfe nibil babet, nec ba-
bere clamat in Foclefin preditt nifi admiffionem, inflitnti-
onem & deftitutionemn perfonarum, &c. & petit judicinm (7
abfyue [peciali impedimento, £5¢. Fohn Lancaftre the other
Defendant pleaded, That before the Writ purchafed he was
in the faid Church by the Space of fix Months, of the Pre-
fentment of the faid Henry Earl of Sufféx, abfgue hoc, that
the Church was void #odo €5 forma ; as the Plaintiff had
declared. As to the Plea of the Ordinary, the Plaintiff pray-
ed a Writ to the Bithop againthim, & concedirur, fod cef-
Jfet executio quoufyne the Plea between the Plaintiff and
the other Defendant be determined. As to the Plea of
Lzncafire, the Plaintiff did maintain that the Church was

~ void modo € forma, &c. on which they were at Iflue, and at

Cr. Jac. 93.

NifZ prius it was found for the Pl. And farther the Jury did
enquire of the three ordinary Points, x. 87 Ecclefia plena fit,
. : &
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& [i fic, ex cujus prefeutatione. =, Fhe yearly Value of the ¢y Jac. o3,
Church. 3. 8ttempus femeftre tranfierit after the Avoidance. Dyer 185.pliz.

As to the firft, they found that the Church was full of Laze-

rence Bofwel, ex prafentatione Domine Eliz. Regine Angl’ Colit.344,bs

endente brevi de Quare Dupedit. As to the fecond, that the
Church was of the yearly Value of 8o /. As to the third, that
the Ation was brought within fix Months after the Avoid-
ance; on which Verdiét judgment was given in this Man-
ner. Ideo confideratum eff, quod pred’ Anthonius recuperes
werfus prefar. fobannem Lancaftre prefentationem fliam ad
Ecclefiam preditt que modo plena exiftit de prefato Lau-
rentio Bofwell, ex prefentatione dift nuper Regine Eliz,
pendente pred’ breve de Quare Impedit inter ipfum Antho-
pinm & prefar. Fobai’, & damna fua ad valorem Feclefie
pred’ per dunid’ anni, que in fe attingunt ad 401, per jura-
107’ preed’ in forma pred affef]. € babeat breve pref. Fpif-
copo London’ illins Ordinar’, quod non ohftante reclamar’ fua,
ant reclamat’ pred’ Fob’ €8 Laur’, [eu eorum alterius (licer
iden Laurentius ad Feclefiam pred’ pendente breve pre-
dist admiffuz, inftiturns, & in cadem induétus exiftar)
cundem Laurcatium ab Feclefis predild removear, ac ad
Eeclefiam illan ad prafentation’ iffius Ambonii idon’ perfo<
uae adinittar: It prad’ Fobaw’ inmifericordia. And on this
Jugm.a Writ of Error was brought, and divers Errors aflign’d.
And now this'T'crmafter many Argumentsat theBarandBench
thefe Points were refolved pertoram Cur . 1. Thatar the Com.
Law before the Star of IVefh. 2. cap. 5. 1f one com. Perfon had
prefented to a Church which did belong to another common
Perfon, andhis Clerk had been admirted and inftituted, (in
which Cafe, in the Cafe ofa com. Perfon, the Church was full)
prefently thereby the rightful Patron was out of Poffell and the
Ufarper had gained the Inheritance of the Advow{. by Wrong,
and the lawful Patron had loft the Prefentment bac vice for c-
ver. For he had no other Remedy buta Writ of Right of Ad-
vowfon, inwhich the Inheritance of the Advowfon fhould be
recovered, but the Incumbent fhould not be removed. And that
is the Reafon why full or not full fhall be tricd by the Bifhop,
becaufe the Church is full by Inftitur. which iv a {piritual Aét;
For if it fhould not be full till Induétion, then full or not full
fhould be tried by theVerdié of 12 Men according tothe Com.
Law : For Induéfion isa'T'hing notorious, and fhall not be tried
by the Bifhop, Vidoz2 H. 6.2 7,¢¢¢. Andyetin fome Cafea Ju-
ry fhall inquire of the Plenarty, as in this Cafe, and in all
Quare Impedits, one of the 3 Points inquirable is, if the
Church be full, or not.  And at the Common Law as well
Infants as Yeme coverts, were put to their Writs of
Right

2 Rol. 389,

Cr. Jac. ga.

2 Inft. 353,
354 &Kee

Co.Lit.344.2.b.
2 Rol. 583,

1 8id. 390.

Hobt :,N 8.
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2Inft. 359.  Right in the fame Cafe, and there were two Reafons

. at the Common Law in the faid Cafe. 1. That he

who camein by Admiffion and Inftitution, came in by a ju-

dicial A&, and the Law prefumes that the Bifhop, who has

the Cure of the Souls ofall within his Diocefe, for which he

fhall anfwer at his fearful and final Account (in Refpeét of

which he ought to keep and defend them againft all Here-

ticks and Schifmaticks, and other Minifters of the Devil)

will not do or affent to any Wrong to be done to their

Patronages, whichis of their earthly Poffeffion; but if the

Church be litigious, that he will inform himfelf of the Truth

de Fure Patronatus, and fo do Right. 2. Another Reafon

was, that by the Com. Law, in every Parifh there ought to

be idonea perfong: For {o it appears by the Words of the

Ruare Tmpedit, Luod permistat prefentare idoneam perfo-

Co. Lit.17:b, 9477, §c. which Epithet Jdones includes Ability in Learn-

ing and Dottrine; Honefty in Converfation, and Diligence

i_n%xis Function, and all that to infiruc the People of God in

true Religion and good Converfat. and toavoid Contention ;

and to the Intent that he who has fo great a Charge might

effeftually and peaceably attend his C arge, the Com. Law

did provide, that after Inftitution he fhould not be fubje&

“to Actions; and fo negleét his Duty, in lofing his Time in

Suits and Troubles in Law; and that was the Reafon of

() Ant. 30,2 the Com. Law, That after Inftitution into the Church atthe

CAEL 2;_3,',}‘9: Prefentation of another, altho’ he had no Right, that the

Cr.Jac.54, 123, Incumbent fhould not be removed at the Suit of any Com-

385'1,'1‘*0 349 mon Perfon: but to recoverhis Right, he might have a Writ

Eﬁ;_;ﬁf 3% of Right of Advowfon, by which the Incumbent fhould not

Owen 7, 8. be removed. And it is to be obferved in thefe Cales, foraf-

:1%27“1'1 : 1% much as the final Intent of the Law was to have idoneam

tMod Repy. perfonane 5 and that no Profit might by any Means arife to

(6) Cr.Jac.385. the Patron (for that would be deteftable Simony) the Com.

énrfg 32 Law did prefer the Service of God to be celebrated, and

,ﬂﬁ'o{f';ﬁ,f‘a‘ the People of God inftrulted per idoneams perfonam in Peace

3 Bulitr.90.  and Quietnefs before any Right of any other common Per.

L‘t'l_‘fﬁg" 374 fon, and without any Regard to Infancy, Coverture, or any

fi)r.Rgpjg,;‘? 4o fuch like Difability of the Patron. But atthe Com. Law, if

Co. Lit. 41. b. one had (#) ufurped on the King, and his Prefentee had been

0. b, Igl& § admitted, inftituted and inducted, (for without Induction the

:’24;;’_ " f;ngs Church is not full againft the King) yet the King at the

79, 2Inft.273, Common Law might have g Ruare (b) Im{edit, and there-

360. Godb.297, by remove the Incumbent ; for no A& of the Bithop or a-

305, 312,217, v other could bar the King of his Right; & (¢c) nullume
Plowd. 321.2,§ DY . . > S .

1Rol.Rep, 165. rempus occurrit Regi. Butin fuch Cafe, altho’it concern’d

Falm.353,357. the King, if the Prefentee of another be admitted, infti-

2RolRepg22.” 4 ired and indutted, the King could not prefent till he had

- removed the Ulurper’s Incumbent by Quare Impedi,

and
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and that was (as hath been faid) to avoid Contention inthe - ‘
Church; {fothat he who is in in fuch Manner, fhall not be re-
moved, but by Procefs and Courfe of Law, altho’ it were in
the King’s Cafe. But if a Bithop () collates without Ti- ¢y, rog ¢,
tle to a Church prefentable, and his Clerk is induéted, yet 2 Ro}.?;&? 3/
that fhould not put the rightful Patron out of Poffeflion; for Hob. 242, 302,
" that is but a Provifion for the Celebration of Divine Service, g:'['g“'““%b'
in the mean Time till the Patron prefents, and that belongs ? 295
to his Office, and therefore fhall not put the Patron to a
Quare Impeditin fuch Cafe, but his Prefentee ought to be
received without any Procefs of Law ; and therefore in fuch
Cafe no Plenarty by Collation can be pleaded againft the Pa-
tron ; for no Plenarty is available in Law, againft him who
has Title to prefent, but only Plenarty by Prefentation. And ‘
therewith agree the Words of the Stat. of (5) Weftm. 2.6. 5. (45) Anr. s0.
Cum aliquis, &¢. prefentaverit ad aliquan Ecclel. But Ple- :
narty by (¢) Collation at the Com. Law, did put him who had (;) Antea 30.2
Rig{xt to collate to his Writ of Right at the Com. Law. For 2 Rol. 350. :
as Plenarty by Prefentation did put him who oughz to pre-
fent out of Poffefl. at the Com. Law, pari ratione £ jure,
Plenarty by Collation put him who ought to collate out
of Pofféflion. For (d) cadem lex eft ubi cadem eft ratio. And (g) ;co.30,
that appears by the Judgment in 17 E. 3. 64.2. in the Dean Calvi’s Cale,
of Lincoln’s Cale. But forafmuch as Bifhops would admit Co. Lit.10.a.
and aftitute Prefentees, without informing themfelves, (as '™ 23 %
they ought to do) of the Right of him who prefented, ma-
ny Patrons loft their Prefentment without any Regard toln-
fancy, Coverture, &c. For that Reafon the faid Al of :
(¢) Wefbm. 2. cap. 5. wes made, and that recites. Cum aliguis () 27"%{;1 53
fus prefeurandi non habens prefenaverir ad aliquom Eccle- 354 355,58
Lram, cujus prefentatus [it admiffus, (id eft infiitutns) ipfe
gui oft verus Patronus per nullum aliud breve recuperare
pornit advocationen fuam quans per breve de reéto. By which
A& (f) three Points amongft others were provided. 1. Ifan ‘(’f ){Vid_c B. it
Ufurpation be made on an Infant, or Feme-covert, who has glli:f'cc:é‘ a‘l R“_;
an Advowfon by Defcent, the Infant after his full Age, and §.35. Hobass,
the Wife aficrthe Death of her Husband, fhall have thefame f*fﬂéxfm. :
A&ion by Quare Tnpedit, or Affife of Darrein prefentment | (0 oy
as her late Anceftor might have had. So if Tenant in Dow- Carr, 34,35
er, or Tenant by the Courtefy, or Tenant for Lite, or in
Tail, fuffers an Ufurpat. he in Rev’n who claims itty De-
fcent, Thall have the fame Remedy. So the fame Law of an U-
furpar. inthe'T ime of the (g) Vacancy of the Bithoprick,Arch- () Hob. 240,
deaconry, Reory, & butin all thefe Cafes the Ufurper has fd;ﬁ}ﬁ;& 673.
gainedthe Inheritance by Wrong, and the Stat. will not reveft Tyl
theRight, butonly givea poflefiory Action to remove the In-
cumbent ; where by the Com.Law they had not any Remedy,
but by Writ of Right, in which they fhould recover their In-
heritance, but nor their Prefentment. 16 E. 3. Kuare

H 2 Tnpedit
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ta)Hobaso2q1 Timpedit (2) 69. Adams’s Cafe. D. was feifed of a Manor tq
Jjones 46,45 which an Advowfon wasappendant, and died 5 the Manor to
F.N.B. 3(;' x. towhich, §. defcended to an Infant, the Church became void
2 loft, 358, and Adam ylurped during the Infancy of E. E.at full Agein-

feoffed F. of the Manor, and afterwards the Ch. became void,

and F. prefented,and the Aflignee of Adam brought a Quare

- Impedit, and it wasadjudged, that by the Ulurpat. the Infant

- was out of Poflefl of the Advowfon fo that by his Feoffin.

- of the Manorat his full Age, nothing inthe Advowfon pafs'd

to the Feoffee, becaufe the Feoffor had but a Right, and the

Ulfurpation was voidable by Acétion, which could not be tranf-

ferred toa Stranger, And it feems alfo by the Book that E,

was likewife without Remedy in fuch Cafe. But jtis agreed

(b2 Intt, 556, per toram Curiam in 50 E.3.14. b. (b) Thatif Tent for Years
-7 orGuardian, brings a Quare Impedit, altho’ the Def hasa
Writ to the Bifhop againft the Termor or Guardian, and his

Prefentee beadmirted, inftitated and induéted, yetthe Tenant

of the Freehold isnot thereby put out of Poflel, Nore agood

Difference betwixt him who ufurps by Wrong, asin 16 E. 3,
aforefaid, and him who has no Right, and yet his Prefentee

comes in by Courfe of Law: Ez nota, that the Words of the

Stat.are geperal, Jus prefentandi non habens, The fecond

Thing which is enatted by the faid A& s, that Plenarty is no

Pleainan Aflize of Darrein Prefentment, or RLuare Impedir s

i) 2 tafh. seg Torthe Words of the Stat, are Dummodo breve infra cinpus
¢) 2 Inft. 356. Jemeftre impetretur, quanquam infra rempus SJemeftre pre-
‘ Jentation’ fuamn vecuperare non poffir. The 3 Thing is, dece-

2670 in brevibus ultime prefenration’ &5 quare impedit adju-

dicentur Dampna, viz. [ rempus Semeftre tranfierit per jm-
pedimentum alicusus, ita 94> Fpifeop’ Ecclefiam conferat, &

Verss patronus ea vice Prefentarion fuam amittat,adindicent’

damna ag valor’ Eccl’ de duob® annis: Fr fi tempus femeftre

won tranfievit, fed difrationctur prefeny infra tempus pred’,

. vunc agjudicentur damna ad valorem Medietatis Lcclef per
(4')0 Z'I};“g-. 337 wnume annig, e, If an (4) Infant, ora Feme covert hath
f"érz';"g.giigj an Advowfon by Purchale, they are not within the faid firft
zlnfl. 358, Purview of the faid Act, but they are within the faid fecond
Branch, if they purfuc their Remedy within the 6 Months,

by LQuare Imgedit, or Aflize of Darrein prefentment. So of

an Advowfon which the(y have by Defcent, they may by the

fecond Purview have a Ruare Impedir, or Aflize of Darvein

prefentm. within the ¢ Months ; butif they furceafe thatTime

then the Infant, paftguai berves ad wtatom pervenerit, fhall

have alfo his Remedy, the fame Law of a Feme-covert afier

(.‘ )2 ot thé Peath of herHush. See Braft. lib. 4.0l 244. 1 E. 2. Qua-
Yom ags reIi;j{fdzr:;.g. 20 E.2. Common 22-44.F. 3.18, 34 H.6.28.35 EL6.
(f) tJangs 49. 63. Andnote, (¢)if Ten’rin Tail fufers an Uturpat. and dies,
Hok‘ﬁul- - the (f) Ifive in Tail is remedicd by the Equity of the firft
zJoft. 359, Branch; which Eftate-tail was created at the fame Parliam.
Far
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For, after the Stat. the Iffue in Tail cannot have a Writ of .

(#) Right of Advowfon, and therefore thall be aided by the (4)F.N.B.3ab;

faid firlt Branch, as it is held in 43 B. 3.24.and 25. Vide 46 T Jores 49:

A4 8 E. 2. Quare lnp. 167. 34H. 6. 28. Alfo it wasre-

folved, that in a Quare Imp. or Aflize of Darrein prefentm, :

at the Com. Law, the faid 3 Peints (5) wete not inquirable £) 16Co.118.bs

ex officio ' as appears by Brafl. lib. 4. tradd. 2. c.6.§5 7. fol. Vieriisohin

246.) who wrote in the Time of H. 3. before the faid A& i;?{, oo

of Weft. 2. but now they are inquirable by Force of the 3d Co. Lit, 344 be

Branch of the fime A&. For inafmuch as the Pl is thereby |

to recover the Value of the Church for 2 Years, if he ¢an-

not recover his Prefentment and the Value of the Church by

half a Year, it is needful for the Court to inquire, if the Ch.

be full, or void. 2. If full, of whofe Prefentment it is full, to

the Intent it may appear to the Court, if he may recover the

Prefentment or not 5 and laftly, the Inquiry of the Value of

the Church is needful, forafmuch as according to that he

fhall recover Damages. Vide 8 E.5.5. 27 E. 3, Danrages 106,

43E.3.11. 11 H.4.80. 3Eliz.Dier 194. And at the Corh, Law

before that Stat. in a Quare Impedit the Patron did notre- . ..

cover any (¢) Damages ; for the Law doth fo abhor Simony, ) Cglf“-*fb*

that it gives the Patron no Recompence either for his Pre- ;2’;‘ g;ll:'(tlt]:fjfkﬁ

fentment, or for any Iiifturbance thereof. But at the Com. $ Co. s9: a

Law a Quare Impedir lics, whenthe Bifhop for any Colout Cr. EL 163

or Caufe, will not admit his Clerk, orwhen anyother difturbs

him, fo that hecan not prefer his Clerk, then before the Ch.

is full, he may have a ,‘gmrs Impedit; and have a Writ to the

Bifhop, but fhall recover no Damages. Note Readecr, it was

adjudged, Pafch. 32 El ina Writ of Exror in the K’s Bench

between (4) Burkberd and the Queen on a Judgm. given in (d) il.con.isg,

a Quare DIapedit in the Com. Pleas againdt him for the Ch, CElid.

of Rettingden, in the County of Fffecxr, That the Q. fhould

not recover (e) Damages in a Quare Impedit, and the Rea- (¢) Dyer 234,

fon and Caufe thereof was fhewed by ray Ch. Juft. 1. Be- pl2fzluftez.

caufe atthe Com, Law no Damageswere rccoveted in & Qua- ,_lféf;,"!“iz' "

e Impedir, and at this Dayno Damages can be recovered but 49150

only in Cafe where they are giver by the faid Stat. of /2. 2.

&2 ideo the Qu. cannot recover any by the Com. Law. = The

Queenis (f) not within the faid Cisufe of the A& of el 2. (F)2 Inft. 362

which giveth the Damages, for the faid Claufe, as appears & EL 1624

before, hath = Branches: 1. 87 rempus femeftre tranfierit

per impedimentuin alicujus, ita 94, FEpifeop’ Ecclefiam confe-

vat, 8 verus patronus pr&fentationcin ea vice amirtat, e,

and the Queen is not within this Branch 5 for fhe cannot lofe

her Prefentment, and by Confequence cannot huve double

Damages; and the 2d Branch, Er [E tempus. feincftre non

tranfierit, &5c. depends on the others fo rhat foralmuch N

a$ the Queen is mot within the firft, fhe cannot be { f) ?gf’ﬁé%

within the fecond. And fo tl‘iﬁ: Doubt in 7 Bl (g) 9),'}’52” 3 N Loon 149,
| 3 "
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in 8ir Z T'hinp’s Cafe, now on the true Senfe and Under-
ftanding of the Law, is well refolved againft the Judgment
given in remp. F. 1. Quare Fuped. 181, which feemeth tobe
the Error of the Cletk or of the Reporter ; for all the Pre-
cedents in the fame Time, and all Times after are to the
Contrary, 2 or 3 only of later Time which paffed in Silence,
But with this Judgm. agrees 5 H. 6. Damages 17. adjudg’d
3. H.6.3. 12 E.3. Champerty 9. 18 E 3. 2. and all the Pre-
cedents asisaforefaid. Ard the Judgment giveninfuch Cafe
of the Queen iz Coms’ Banco which was entered by the Clerks
without Advice of the Court was reverfed. Yet note, That

(#) Jenk. Cent. all the (2) Counts of the King in Quare Impedit are to his
281 Hob.23. Damage, and yet no Damages fhall be recovered. Lt was fur-
ther refolved in the Cafeat Bar, that at the Common Taw
in fome Cafe he who was admitted, inftituted and induted
at the Prefentment of another, fhould be removed by Judg-
ment in a Quare Impedir 5 as in a Quare Impedit, if the
Difturber being Def. prefents pending the Writ, and his
Clerk is admitted, inftituted and induted, and afterwards
(5) Cr. Tac Judgm. is given againft the Def. fuch Clerk fhall be remeo-
TRat 300 02 ved: The fame Law if a Stranger ufurps (#) pending the
Co Lit. 344.b. Writ, his Clerk fhall be removed by the Judgm. at the Com,
Hob. 320, Law, and {o in all Cafes when any Clerk comerh in by the
‘ Prefentment of any Stranger againft whom the Pl. hath good
(Rl 39> Title, his Clerk fhall be removed. So if the (¢) Queen ufurps,
256, byce‘r';é:,’ and a Quare Impedit is brought againit her Incumbent [ tor
oph 28 it doth not (4) lic againft the Queen) and pending theWrit
(@) Hob. 193 the Queen prefents another who is inftituted and induéled,
he fhall be removed, for he cometh in under the Title of
the PL. But if a Stranger to. the Writ, who hath good Right,
prefents his Clerk pending the Writ and his Clerk is admit-
ted, and inftituted, he fhall not be removed ; for then by
fuch Device the rightfyl Patron may be defeated of his Pre-
feptment. And that was one of the Caufes, that after the.
faid A& of Izftm. 2. it fhall be in uired, if the Church-be
full, of whofe Prefentment, to the End it may appear
whether the PL fhall recover his Prefentment or not, and
that agreeth well with the Reafon of the Com. Law ; for
in every Precipe where any Land, or other Thing is re-
covered, when Judgm. is given for the Demandant, if it be
pleaded in Bar of any ot%cr A&ion, the Tenant ought to .
avet, that theTitle of the now Pemandant: js mean between
the Judgm. and the Title of the Demandant in the firlt Adi-
on; {othat altha there be 20 Defcents, €. it thall not hurt.
Fide 33 E. 3."Tiv. Title3. 21 F. 4. 52. 27 H.8.13. So that al-
((g)_ zIRol- 390 tho’ there be 20 Ufurpers pending the. Writ, they fhall not
C‘(‘J:L?:‘?:::b» hurt at the Com. Law, It was, alfo refblved; that no Incum-
(f) Anrax. b. hent fhall be removed by the faid Stat. by Quare Impedis
Jlei;{f‘ Jg;. . or Affize of Darrein. Prefentment purchafed within,
Co.Lir, 152.b. thf:_ fix Months, unlefs the Incumbent be named in the
Ward.385.  Wiit, quia (f) ves inter alios afta alreri nocere nore
dcl €t
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debet, altho’ the Incumbent be in by defeifible Titles and
therewith agree 30 E. 3. 46 E. 3.15. 9 H. 6. 30. & 56. 19
H.6.68. 0. 5 E. 4. 115. 9 E. 4. 30. Quin quicung; aliquid
ftaruerit parte mnandita altera, equum licet fatuerit, houd
eguus fuerit. Alfo when the Quare Impedis is brought a- CoLit3aub.
gainft the Difturber and the Bifhop and fix Months pafs as Cr. Jac. 93.
hath been faid, the Bifhop cannot collate by Lapfe.” Then Hob201320-
admit that other fix Months pafs, fo that the Time is devol-

ved to the Metropolitan, who is not named in the Writ, whe- 3 Bulftn 175
ther fhall he {yre ent by Lapfe 2 And it was refolved, That

he cannot 5 for he fhall never prefent by Lapfe but when
the inferior Ordinary might have collated by Lapfe, and fur-
ceafeth his Time ; fo that the firt Degree in fuch Cafe
fails ; and therewith agree 11 H. 4. 8. It was alfo refolved, Aares 0.2
That in the Cafe at Bar, altho’ it was found ex gficio, that '
the Church was full of Bofwel who was a Stranger to the

Writ, and it doth not appear whether he came in by better 1 Sid. 93, 94»
Title than the Plaintiff had, yet the Plaintiff ought to have

a Writ to the Bifhop generally, and the Bifhop ought to

execute it; - avail it what it can) and he cannot return on

the Writ direéted to him, That the Church is tull of ano- 7 N.B.47.k.
thers for no Iflue can be taken between the Plaintiff and Moor 572.
him; for he hath no Day in Court, no more than the She- :ﬂ?b' 320
i on an Habere facias [eifinam can retum that another is g‘é}'chcg'o?giu,
Tenant of the Land by Right; for that camnot come in If Do pl. 91,
fue between the Demandant and him, and therefore he

ought to execute the King’s Writ, and fo ought the Bifhop

in the other Cafe. And altho’ the third Perfon hath Right,

yet they are excufed, becaufe they have their Warrant by

Procefs of Law, and then the Parties may try their Rights,

as the Law requireth. And fo you will better undertand

the Books in 1% E. 2. Tit. Darrein Prefenrment 20. 50E.3.

Tncumbeny xo. 21 H.7, 8. a. €5 b. 9. Bl Dier 260. 14 H. 8.

31, 19 E. 2. Darr. Prefoutment a1, 1q B.3,17. 9 H. 6,

31. 6 E. 6. Dier, Henflowe's Cafe,

Co.Lit.344.0,
345 2

H 4 ;_Mzck:
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_ Prat VI

~ Mich. 3 Jacobi,
Inn the Star-Chamber.

Isaser Countefi of Rutland’s Cufe:

IN the great Cafe this Term in an Information preferred
2 by the Attorney General againft §. and divers Ser-
Jeants at Mace, and others, for Arrefting the Body of Jji-
el Countefs of Rutland, late the Wife of Edward Earl
of Rutland by Force of a Capias ad futisfacicnd’ on a Judg-
ment in Debt given in the Common Pleas againft her, the%e

 Points were refolved for good Law by the Lord Chancellor

(4) 9 Co.68a.

{5) Moor 769.
2 Intt. 45.
Stamt.i52,153.
20 H.6. ¢c. 9.

(c) Stile 222,
Hub. 61,
NMaoor 767 .
2 Co. 34. 2.
Nevil’e Cafe.
{d) 9Co 49. a.
oo, a. 68, a.
CroArg.106.
2. Leon. 174.
Hob. 61,
Stile 222,

(e wioor 769.°
- Hob. 61.

~confirmed by our Books, ri 4.

Egerton, Popham and Gawdy Chief Jultices, Flening Chief
Baron, and by the whole Court of Star-Chamber, although
fome Precedents by Ignorance of Clerks are to the contrary.
1. That the (4) Perfon of one who is in Law a Countefs by
Marriage, or by Defeent, is not to be arrefted for Debt or
Trefpals ; for altho’ in Refpe& of her Sex fhe cannot fit in
Parliament, yet fhe is a Peer of the Realm, and fhall be
tried by her Peers, as appears by the Statute of (2) 20 H.6..
which was but a Declaration of the Common Law, And
there are two Reafons why her Perfon fhould riot be arre(t-
¢d in fuch Cafes; one in Refpect of her Dignity, and the
other in Refpeét that the.Law doth prefume that {he hath,
(c) {ufficient Lands and Tenements in which fhe may be di-
frained. 2. It was refolved, that the id) Perfon of a Baron
who is a Pcer of Parliament fhall not be arrefled in
Debt or Trefpals by his Body for the Caufes atorefaid ; for
none of the Nobility, who is Lord of Parliament, and by
the Law ought to be tried by his Peers, fhall in fuch Cales
be arrefied by his Body. And both thefe Points are well
confi | 4 15. b, In a Homine re-
Pligiandd againtt the Lady (e) Spencer, it appears that
the Lady Sfeucer was a Peer of the Reals

J ] m, and that in
Debt or Trefpafls, Capins lieth not agax'nﬁ’ an Earl, Ba-

-ron, or Baronels, & lbujufinodi, for becaufe of their

Eftate
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Efate and (2) Digpi.ty ‘they are iptendgd to have fufficient; () 1y H. 8250
5 H. 6. 48. 4. A Writ of Debt upon Arrcarages of Accompt Moor 767
was brought by the Lady Daburgaveny againft anothers (4) Br. Exami-
the Def. pleaded, he owed her nothing, and was ready to wage nation 2. )
his Law, and prayed by Force of the Stat. of 5 H. 4. cap.8. E’I‘J’g;e"’f&: ,»
that the PL fhould be cxamined, which A& is general, that Aok
Examination fhall be made, which is always intended upon

Oath. And there Cokein, who gave the Rule, faid, That the

Lady Daburgaveny is 4 Peer ofg the Realin, and it would not

be well to make her come to be examined ; for by the fame

Reafon we ought to make every Duke, or Earl of England

come. Rolf, Serjeant, Why not 2 Sir, the faid A€tof (¢) 5 H. 4. (c)10Co.t03.23
c. 8. is general, and is made for every Man, high and low. Dyer 145:pL63.
To which Cokeirz faid, The Law will have a Difference be-

tween a Lord or a Lady, &c. and another common Perfon.

By which Book it is to be obferved, That a Lady, who was

but 2 Wife of 2 Baron, is a Peer of the Realm, and is in E-

quipage as to Nobility and Privileges incident to their Dig-

nities with Dukes, Earls, €. 48 F. 3. 30. b. Ralph Everden

Knight, brought a Writ out of the Chancery, and alfo a Writ

of Privy Seal to the Juftices, teciting that he was a Barony
commanding them to difcharge him of fwearing in (2) Furar ﬁa')uH.s.zz.b.
AfJif: fer vecognitionil’ quibufeung; becaufe the Barons ought = E"'—;‘g B
not to fwear in any Inqueft or Aflife without their Will, and ,‘g;‘}g, T
upon good Advice he was abfolutely difcharged. Vide Regift. Co. Lir.156.b.
(¢) 179.35H.6.46.4. in (f) Attaint in the King’s Bench,the M‘é’f 767.
Grand Jury appeard, and one of the Grand Jury challenged 3 RS{.@?@?‘
himfelfforafmuch as his Anccftors had been Barons and Lds. Dy.314.pl98.
of Parliam. and that they have had their Place in the fame D°‘9‘-%‘- stud.
Houfe of Parliam. and tKis Matter was tried by fix Triers of B Eha:uenge
the fame Jury, whetcfore he prayed Allowance of his Chal- 37.

lenge, and that he might be difcharged. Forzefeue Ch. Juft. HC’E“ 153.
We cannot allow it without a Writ teRifying it, for we ought i g7 34
to be informed of your Challenge by Matter of Record, or {f) Fitz. Chal-
otherwife we cannot allow it,ad quod tota Cur’ conceffir. Nota, lg{’gcet;ﬂﬁ
Duke or not Duke, Earl or not Earl, Baron or not Baron, b e enge
fhallnot be tried by the Country,but by(z) Record ; for if they (g) 12 Co. 70,
be Lds. of Parliam. it appears by Record, and therefore by 9453
Record, viz. by the King’s Writ it ought to be certified. But ;Co‘a;fa_;‘g.a_;
2 Woman who is a Dutchefs, Countefs, or Baronefs, by Mar- 2 Rol. 575.
riage, which is a Matter in Fad, in fuch Cafe, not Dutchefs, 22 Aﬂ'~624-
g5¢. fhall be tried by the Country; for their Dignity accrued o R b
to them by Matter in Fa&. Zide 2 H. 6. 11. 2. The Wife of 7 Co. 15.2.
the Eatl of Arundel ought to be (h) named Countefs, in an 2931{:'7::;. 53%2%
A&ion brought againit her, or by a Name which is tanta- g 50, 253’
mount; 12 F. 3. brev. 254. accord. Vide Plow. Cort. 223. ,
Hen., Barkley miles, Dom. Barkley, c. 14 H. 6. 2. b. An ) B, Exie
A&ion of Debt was brought againft 2 Man and Wife, gene ‘;'7‘
(i) Countefs of D. againft whom an Exigent was prayed. Poftca g3, b,
Newton, You fhall not have an Exigent againft an Earl, and -
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g- N. C, 84,
2Rol.636,637.
Br.Enqueftio.

“Ifabel Courtefs of Rutland’s Cafe. ParT VI,
no more againft a Countefs: And Fulthorpe there faid, that
the Reafon thereof was not only, becaufe it cannot be in®
tended thatan Earl can be without Lands, butanother Rea-
fon is for the Dignity of his Name. For an Ewigent is not
awardable againft 2 Duke, Earl, or Baron. Mart:7, in that
Cafe the Woman hath loft the Name of Countefs by takin
of Husband ; for by taking of Husband all the Names whic
fhe had before are loft; gnod Pafton afirmavit, wherefore
the Writ fhall (#) abate forafmuch as fhe is therein named
Countefs. But 720tz a Difference between a Baronefs or Coun-
tefs by Merriage, and by Defcent; for it is true, /£ Baronift

[z, &¢. by Marriage marrieth again under the Degree of No-

bility, fhe hath loft her Nameof Dignity; for in fuch Cafe
Si () mulier nobilis nupferit ignobili, definit effe nobilis :
But if {he be noble by Birth or Defcent, whofoever fhe mar-
rieth yet fhe remains noble, for Birthright is caralter inde-
lebilis 5 but that which is gained by, M%rriage may- alfo be

b. loft by Matriage; for (¢) eodenz modo quo quid conftiruitur,

diffolvitur. And as to the Book in 8 H. 6. 9. 1. & 10. a.
where the Cafe was, that a Writ was, Precipe Fol. Lovel
wmiliti & B. Domine Aburgaveny, ununz mefluagium, and
the Def. demanded Judgment of the Writ, for this Fobn Lo-
vel, Knight, is Lord, not named; Judgment of the Writ,
& non allocatur by the whole Court. Rolf, Then Judgment
of the Writ ; for no more than he fhall be called Lord, thall
fhe be called Lady; Judgment of the Writ. Babingten, At
the moft it is but Surplufage, andthe Writ is not the worfe.
And it was refolved, that this Book was good Law, but ill
reported : For as to the Plea to the Writ, that the faid Sir
Fobn. Lovel was Dominus 5 it was {ufficient for three Rea-
fons.. 1. He ought to.have pleaded that he was a Baron of

"Parliament ; for (4) Dominus is too general. 2. If he had

fo pleaded, he.ought-to have fthewed a Writ under Seal te-
ﬁi};’i‘n ' the fame, becaufe it was dilatory in Abatement of
the Writ. 3. If thefaid Woman being tlhie other Demandant
was not Baronefs in Law, without Doubt the Naming of
her Baronefs fHould (¢) abate the Writ, as appears by the
faid Book of (f) 14 H: 6. 2. 0. And peradventure this Zo-
vel. was Lord in Reputation,, as manyare at this Day, and
not a Lord of Parliament ;. As.the eldeft Sen of a Vil
count, Earl, &¢. who are not Barons in Law but Repu-’
tation; and therefore in Legal and. Judicial Proceedings
fhall not be-fo named. And. if the faid Book fhould be
otherwife intended, it would be erroneous and againtt all
the other Books in all. Succeffions of Ages. And every Ba-
ron of 'Parliament ought: to- have: a (g) Kaight -retume‘;lf
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of his Jury, as appears in 13 E. 3. Inqueft 43. 21 H.8. 22.5,
4 Eliz. Dy. 208." 14 El. 3. 107. 111. And an Earl or Baron:
{hall be amerced (4) 1éo Shillings, 9 .E. 4. 50. 5. §3. It was (#)oH.6.2.h
refolved, That forafmuch as in the €afe at Bar, a (8) Capigs Br. Amerce-
was awarded againft the Countefs by the Court of Com. Pleas, 51 §. 5 77. b
That the Sheriff or his Officer by his Warrant might with- 19 E::',. 9.2
 out any Offence execute it; for they ought not to (c)difpute ! 167t
the Authority of the Court, but execute the Writs dite@tedto 5 Co .
them, and to that they are {worn; and altho’ it appears in the Antea g5.a.
Capias that fhe was a Countefs, againt whom by the Law ()9 Co. 6t.a.
no Capias in fuch Cale les, & ignovantia juris non excufut, SR ’ifép
and efpecially Sheriffs and oﬂ'ﬁg??ﬁniﬁers of Eaw and Ju- 493, 494. )
ftice, as was obje@ed yet, forafmuch as in fome Cafes as in [9 Go: 76-b-
Cafes of Contempt, &¢. a Capias (d) lieth againft them, it M‘;o{.a%;’
was therefore refolved, That the Sheriffand his Officers ought (¢)CrCar-393
not to examine the judicial A& of the Court, butexecute the °*
Writ, and therewith agreeth the Opinion in 36 H. 8. Dy. 61. HZ?;Z%:
1. 26. 1f a Capias ot Exigens cometh to the Sheriff againft 2 Sand. 103
a Duke, Earl, £, where it licth not againft them, he ought (4) Cr. Eli-
to cxecute the Writ, and not argue and difpute the Validity' 170 598
of it. But the Truth of the Cafe of the Countefs of Rutland
was, That the Serjeants who had the Sheriffs Warrant to ag-
reft the faid Countefs on the faid Capias ad futisfaciendum,
being fearful that fbe would be refcued by her Servants and
Friends, and fo efcape, for which-the Sheriffs (if the fhould
be arrefted on the Capias ad fatisfaciendum, and efcaped)
would be charged. The Serjeants at Mace advifed the faid
S. to enter a feigned A&ion of 1oco/ before the Sheriffs
in London, according to their Cuftom, upon which they
would firft arreft the faid Countefs, and by Force thereof car-
ry her to the Compter, and then take her Body in Execu-
tion on the Capias ad fatisfaciendum. And afterwards the faid
Scrjeants in Clheaffide, with many others, came to the: Coun-
tefs in her Coach, and fhewed her their Mace, and touching
her Body with it, faid to her ; We arreft you Madam, at the
Suit of the {aid §. which were all the Words they ufed, and
thercupon they compelled the Coachman to carry the faid
Countefs to the Compter in Woodftreer, and at the Door
thereof the Sheriff came, and carried the Countefs to his
Houfe, where fhe remained feven or eight Days, till the
paid the Debt. And it was refolved, That the Sheriff,
or any other by his Authority who makes an Arreft of
the Petfon of another, (¢) ought on the Arreft, to thew at (¢)2 Rol.279,
whofe Suit it is; out of what Court, for what Caufe he ©r. Jac.485,
malkes. it, and when the Procefs is returnable, to the In- ;é; §8.5.69

‘rit that, if it be for any Exccution, .he might pay it and =
}fee his Body (if he will) from Imprifonment; 4nd if it
be en Mefne Procefs, either to agree with the Party, or

te



(#) 2 Rol. 279.

Di.244.pl. 61,
62,

Ifabel Countefs of Rutland’s Cafe. Pirrt Vi
to put in Bail dccording to Law; and to know when he
fhould appear. And therefore it was refolved, that the faid
() general Arreft cannot be faid by Force of the faid Writ
of Execution ; and that the faid Arreft of the Countefs by
the Serjeants at Mace of their own Heads, without other
Warrant, is againft Law, and the faid Countefs was falfely
imprifoned. (And fo in Summons in real Aéions, the Sum-
moners in the Prefence of the Pernots and Viewers, &,
ought to fummon the Tenant, 1. To keep his Day of Re-
turn, and name it in Certainty; to render; &c. a2, They
ought to name the Name of the Demandant, &c. 3. The
Land in Demand. Vide 3 E. 3. 48: 43 E.3. 32:a. 50 E. 3.
16. b. &c.) And that was the chief Reafon that a fevere
Sentence was given againft §. the Serjeants, and the others
their Confederates; and the entring of fuch feigned A&ions
ib London, was utterly condemned by the whole Court:.
For by Colour of Law and Juflice, they by fuch feigned
Means do againft Law and Juftice, and fo make Law and
Juftice the Author and Caufe of Wrong and Injuftice. Pide
the Statute of 5 H. 4. cap. 8. in the Preamble, ‘

Trin,
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Zrin. 4 Jacobi.

The Lord Cuaxvoss Cafe.

KIng H. 4. by his Letters Patents in the 19th Year of his ;o . 2
Reign granted to Giles Bridges Efquire the Manor of L,m‘f;,' 7,7;, ,
Blunfiden in the County of Wilts, to have and to hold to him 76, 112,
and his Heirs Males of his Body. ‘The fame King, Anno 24. Hob,224-
of his Reign by his Letters Patents reciting the former Let- ARolRepuaz7s
tors Patents of Intail, Ac cam poftmodum, 1dem Figidins ven’ 278, 360.
in Cancellar’ noftram coram Willibelut' Canruarienfi Epiftopo
Cancellario noftro, 8 ibidem furfum reddidit dictas literas
patentes ad opus noftrum cancellendas, virtute cujus ecdeng
litera paventes runc & ibidem fuer’ cancellar’ ; virtute cti-
jus mos de inanerio predicto feifivi fuimus & ad prefens fu-
wats in Dominico nofbro ur de feodo. Seiatis quod nos de gra-
tin noftra fpecialiy certa [Cientia & mero motn, dediraus €
conceffimus prefato Fgidio Bridges & Iubelle uxori fue
mancrivin predium cum pertinen’ (without any Grant of * 2 Rol. Rep,
the * Reverfion of the faid Manor,) To have and to hold to 3% 277 278
them and to the Heirs of Giles. And whether the Rever- g Co. §5f 2,
fion fhould pafs or not by this Grant, was the Queftion, be- Lane 3, 7.
tween Grey Lord Chandos, 1flue and Heir of the faid Intail, I)]Vﬁ‘;zﬁ‘
and Siv Zhomas Low Knight Alderman of London, who had B N.C. 267.
taken o Leafe for Years of the faid Manor of William Lord Hob. 224.
Chandos, Father of the faid Lord that now is; and a Fine
was levied by the fuid Lord [William for Affurance of the
faid Leafe: But if the Reverfion remain’d in the King, then
the faid Leafe was voidable, and the faid (4) Fine could not 1)z,

. . ( ym.271,
make it good, for that was reftrained by the Statute of
(b 34 H. 8. And upon a Petition made to the King by (4)348 35H.3,
‘the faid Sir Zhomas Low, who was difpofled by the faid S22
Grey Lord Chandos, the King referred it to the Confiderat. i f;f Ca
of the Ld.Chancel. and Ld 'Treafurer of Zingland, who heard Moor 1 15, 195

Counfel on both Parts: And becaufe the Cafe was difficult ;4’2‘"‘:3@‘;{-
Cr. Ca', 430. Plowd. ss5.a. Yelv. 149. Noy 132, Co. Lit. 335, 2, 372.b. Leon., és. 3
Leon. §7. ¢ Leon. 40, Beolin Kelw, 213, 4. b, O, Benl, 32, Beal.in Afh. 26. .
Benl. 223. pl. 254. 8 Go. 77.b, 10 Co. 37. &, Heb, 299, 2 Rol Rep. 108, 417.Raym.349.

they



{2) Br. Pa-
tent 38,
Plow..332. 2.
3Mod.Rep.196.
}&elw.&b.lé.b.
00r 4§, 164.
9 H 6.28.b.
Lane 12, 110.
2Co.33 b §4.a.
Co. 23. b.

10 Co 112. b,

11Co.4.b.74.b.
87. 3. Yo. a.
Hob. 223, 229.
Cr. Car. 198,
2 Rol, 188,
Dyer339.pl.47.
352. pl. 26.
Co. Ent. 384.
41 Afll 19,
1 Co. 43.a.
"7 Co. 12. 2.
4 Co, 35.b.
% Cd. 94. a.
Yelv. 48,
(b)Poftea 56.a.
66. b

Co. Lit, 324 b,
10Co. 107.a.b,
Cr. Car. 400.
5 Co. 124. b,
ﬁ Co. 36, a.

yer 125.pl.4f.
zig. pl. 10, 11,

Plow. 155.a.

159 a.
30E.1.Grant36.

7 B. 4. 20,
Firz. %‘eoﬁ'— .
ment 22.

Firz. Grant 97.
35 H. 8. Br.
Grant so.
Hob. 224.
2Rol.Rep.180o,
277, 278.
Antea $5. a,

8 Co. 6. a.
Lane 3, 7.

B. N. C.267.
Lit. Rep. 18,
(¢) 2 Rol. Rep.

355.

Lane 12,13,75.
Godb. a15.

() 1 Co, 13.2.
49.b. Hebaaag,
Lanez,3,75.
Dyer352.pl.26.
s Co. 94. 3,
10. Co. 68. a.
2Rol.Rep.2y3.
Cr. Car, 198.
{(e)Cr.Jac.34,35
10Co0.109.2.b.
113 a. Laners.
Plowd. 191, b.
Car. 548.
Y,a-kv. .8,

‘of Law the Informat. and Suiggcﬁion of the Party;
e

The Lord CrANDo5's Cafe, Part VI,

they referred it to the Lord Ch. Juft. of Eugland, and Lord
Ch. Baron, who oftentimes heard the Cafe debated betwixt
the Counfelof both Parties. And it was objeéted by the Coun-
fel of the Lord Chandos, that the faid Grant of the faid Ma-
nor by the faid Letters Patents of 24 H. 7. were void for di-
vers Reafons. 1. That the faid Eftate-tail was not recited, as
an Eftate-tail continuing, whereby the Rev’n might be grant-
ed, but as an Eftate-tail determined ; and thercfore t%lc K.
granted it as a Thing in Poflefl. when in Truth he had but

“a Rev'n expeflant on an Eftate-tail. 2. The King was de-

ceived in his Grant, for the King by the Suggeftion of the
Party thought that by the Surrender of the faid Letters Pa-
tents of 19H.7. the Eftate-tail was thereby defeated und de-
termined, by Reafon whereof the King was feifed thercof in
his Demefne as of Fee, in which the King was deccived: For
by the Surrender of the faid Letters Patents the Eftate-tail
was not determined, nor the King feifed in his Demefne as
of Fee, but the King had only 2 Rev'n in Fee expe@ant on
the Eftate-tail. 5. The King was (¢! deceived in the Eftate
he granted, for he intended to grant 2n Eftate in Fee in Poft
fcﬂfg and not a Rev'n expeflant on an Eftate-tail; and the K.
granted Manerium de Blunfden,and vot reverfion’ Mancrii.

" And after thany Arguments and dgood Deliberation had with

divers other Jufl, it was refolved, that the /2) Rev’n fhould
afs by the faid Letters Patents of 24 I, . And as to the

aid 3 Objetions, it was confidered, how much of the faid Re-
cital was the Suggeft. of the Party, and (¢) how much the Af
firmation of the King himfelf. Andas to that, it was refol-
ved, That the Recitalof the Eftate-tail, and that the (4, Pa-
tentee had furrendred or delivered the faid Letters Patents
to the Chancellor to be cancelled, both thefe were in { udgm.
but the

Claufe virtute cujus we were {eifed in our Demefne as of Fee)
was but the-Collection of the King himfelf, as a Confequence
on the Surrender, in which the King miftook the Law, Al-
fo the Party inform’d the King, that he had delivered the
Letters Patents to the Chancellor, to be cancelled 5 upon which
the King affirmeth (gue (e; quidem litere patentes adtunc
&5 ibidem cancellar’ fuer’) that is not the Information of the
Party, but the Affirmat. of the King; and the Colle&. cr Af-
firmat. of the King, (on the Informat. of the Party) whenit
is not made :mﬁ Part of the Confiderat. fhall not avoid his
Grant. For all that the Party had informed was true ; and the
Error was in the Confequent or Colle@. which the XK. made
uponir; then forafmuch as the Party had truly informed the
King of the Eftate-tail, and of the Delivery of his Letters Pa-
tents to be cancelled ; altho’ the K. bath miftaken the Law,
or the Matter in Fact, in that Cafe it being no Part of the
Confiderat. {hall not aveid his Grant, for no Fault was in the
Party.
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Party. Alfo it was rcfolved, that by the Grant of the Ma-
nor, without 2 Word of the Reverfion, the (#) Reverfion
fhould pafs ; for this Word Manor includeth all Eftates, and
Degrees of Eftates of or in the Manor, as if 4. gives the
Manor of D. to B. in Tail, and afterwards the Donor is
(%) attainted of Treafon, by which the King is feifed of the
Reverfion, and afterwardsby his Letters Patents grants Ma-
nerium de D. to another and his Heirs: In that Cafe, al-
though the King grants the Manor of D. as in Poffeflion,
yet the Reverfion fhall pafs, for the King had an Eftate
{viz. the Reverfion in Fee) grantable in him; and the E-
flate-tail by & common Perfon need not be recited. And it
is not like the Cafe of (c) Alror Woods, for there the Kin
was not Conufant, nor informed of his true Eftate, fGi/. that
he was {eifed in Tail, with the Reverfion expellant to his
Heirs and Succeflors, and his Grant in the fame Cafe, could
not take Effcct withour Fraftion of Eftates, or Wrong done,
and thercfore the Cafe of Alron Woods, was not to be liken-
ed to this Cafe. For in our Cafe, the Party hath informed
-ghe King of the Truth of all Matters in Fa&, fil. of the
Fhate-tail, and of the Delivery of the former Letters Pa-
tents, fo that in true Judgment of Law on the Matter con-
tained in the Patent, the King had but a Reverfion in Fee
£xpectant on an Eftate-tail: And in this Cafe no Wreng is
done to any, nor is there any /4) Fralion of Eftates. And
there the King’s Intent was to depart with all his Eftate, and
(¢ lefs paffeth by this Grant, (fil. the Reverfion) than hé
did inténd to pafs; for he did intend to pafs the Poffeflion;
and fo it is not any Prejudice to the King, But if more
would pafs, than he intended to pafs, as where he intended
only to pafs the Reverfion, and the'Poflelion will pafs, there
it will gc otherwife. Alo this Grant was made ex certa
Soientia, & mero motu, which fhall be taken in the moft
{ f) liberal and beneficial Senfe, according to the King’s In-
tent apnd Meaning exprefled in his Grant.
Co. §6.a. 1 Co, 49 2 §1.b. 3 Leon.243, :.(1.9. Kelw. 5. b. 175, 3. 19%. 2.
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In Communs Banco.

BREDIMANF Cafe.

H 1ll. 45 Eliz. Ror. 105. Charles Byediman did arfafn an
Affize of Novel diffeifin againft Robert Bromley, Tho-

2RolRep.181. 7245 Reyner, and Fransis Cotton, of a Rent of 10/, in K

&c. in the County of Midd. and made his Title, that Sir
Richard Pexal Knight, was feifed of the Manor uf Swac-
lff, in H. &c. in his Demefne as of Fee, and held it in So-
cage of Michael Shoreditch, and 9 Ofobr. 13 Fliz. made his
Will in Writing, and thereby devifed to the Plaintiff a Rent
of ro/. iffuing out of the faid Manor of Swacliff for his
Life, Yearly to be payed, and by the fame Will devifed to
Dame Eleanor his Wife the faid Manor, to have from the
Day of his Death, for 15 Years; and afterwards the faid
Sir Richard, 10 O&fobr. 13 Eliz. died. Eleanor entred into
the faid Manor, and paid the faid Rent of 104 and for the
‘Rent of 10/ due the roth of Offobr. 40 Eliz. and for the
Arrearages of 16 Years before : The Plaintiff the faid 1ozl
Day of Offober 40 Eliz. half an Hour before Sun-fet of the
fame Day, came to the capital Houfe of the faid Manor, and
there remained till aftcr Sun-fet, peterndo tam predift. r6ol.
de avreragiis prediff. redditus, quam prediét. decem libras
in preditto decimo die Otobris anno 40 Bliz. fupraditt. ei-
dem Carolo tunc fic debit. cxiften. fibi folvi.  And the De-
fendants adtunc tencntes, €c. fou corum aliquis, nec ali-
quis alius arreragia preditta feu redditum predife aus a-
liguam inde pavcellam eideme Carolo adtunc fic ut prefers
debit, & infolut. exiften. cidem Carolo folverunt fen folvit,
ed illa ei adtunc &9 ibid. folvere dencgaverunt, €5 eorunt
quilibet filvere dencgavit, & fic predift. Robertus, Tho-
mas & Francileus, 12l Carolum de redditn pred. adiunc
& ibid. injufte & fine judicio difJeiffver. & hoc, e, And the
Aflize was taken againft the faid Z70. and Franc, by Defaulfl,
an
4 ,
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and Rob. pleaded NulTorr,and the Recognitors of the Aflize
found for the Pl (. the Seifin and Diffeifin of the Rent, and
the only Point which wasdebated at the Bar and at theBench
was, if the Payment of the faid Rent by Eleanor, who was
Termor for Years were a fuffic. Seifin of the Rent to main-
tain anAffize againft the Ter-tenant after the Years determi-
ned. And this Cafe was oftentimes argued at the Bar in the
. Time of the Ld.And. in theTime of the Ld. Gawdy,and of
Coke now Ch.Juft. And it wasobjeted at the Bar that the Sei-
{in had by theHands of Ten't for Yearsis fuffic. to have anAf
fize,for itappears bys3 E 3. Verd.*47. That Scifin by theHands .«agji;;j.’f".""’
of a()Baily or Procurat.is fufficand 8H.6.17.2.5. in fome Cafe f ]‘ac[ :{1“
Seifin by the Hands of him who hath nothing in the Land is
fuffic. A if there be (2) Lord and Ten’t,and the Teen’t makes (4) Poltea s8 o
a Feoffm. in Fee, before Notice made by the Feoffee, the
Pagment of the Feoffur is 2 good Seifin. And 27 E, 3.82. 4.
in o Scire facias on (c) a Fine levied of a Rent, the Tenant 7€) Firz. Scire
faid, That the Demandant had received 16 5. Parcel of the ’ <G 132
fame Rent pending the Writ, by the Hands of onc who held
the Land (out of which the Rent iffued at Will, and took his
Plea to the Whole, becaufe the fiid Rent was a Rent-fervice
and () Seifin of Parcel gave Scifin of the Whole, 4nd fo the d) 4 Co 0.2
Finc executed by that Seifin ; upon which the PL demurr'd, 12 P
and it was awarded that he Jhould anfiver to the Remnant, by 3 £, 7. Nk
which it appears (as it wasobjected) that Seifin by the Hands Brosann 51
of & Ten’t at Will, was a fufficient Scifin as to thar which was NBa7g.he
paid. And8 4/ 1. 16,8 F.5.53. & F.N.B.1y9. £ thatPaym.
of the Rent by Ten’t for Years is fuffic. Seifin to have an
Affize for the Rent.And itwas faid that other Seifin the Devi-
feeof the Rentcould not have,during theTerm,by otherHands
than by the Ten’t for Years, and the Peyment of the Rent
was 2 lawful Thing, and which of Right ought to be done,
und therefore the {aid Payment by the Tenant for Years fhall
bind the Ten’t of the Frechold,and fhall give him fuffic.Seilin (F)CeJacasz
to have en Adlife. And upon folemn Argument thisTerm by the 343 R&p 11
Judges of the Gom. Pleas, it was refolved by the whole Coutt 2 Rol. 465.
Je. Coke Gh. Jutt. alm. Warbnrt. and Daniel, That the faid é’i,) ‘Llﬂ‘-*g‘f- Ly2e
Paym. of the Rent by the faid Ten’t for f) Years wasno Sci- ?,,;%i.-_‘_"; 5
fin tobind theTer-tenant after the Years determined for feve- 2 Tnl. 321,
ralReafons. 1. InRefpet of the (g) Imbecillityand Smalnefs szfee:
of the Intereft of 'Uevant for Years,who at the Com. Law couid L’}&l"z;nl 2
ncither prejudice nor draw the Eftate of Freehold in Queftion, Co. Lir. 46.a-
For altho’ theR ecovery againft the Ten't of the Frechold were (B)EN-B. 9Be
byAgreement, T'en’t for Y cars could not be received before the 229! T ™
Stav.of (/)Glouc.norcould he (i) falfify theRecovery beforethe 3;’.{ S Pait.321)
Stat. of (k) 21 1.8. So that by the Com. Law Ten't for Years 322, 323
‘was fubjeét to the Pleafure of the Tenant of the Frechold 5 250G 2372
forhe could not filfify a Recovery of theFrechold inRefpe€tuf ™ = o
- theFeeblenefs of his Eftate, and none by the Com. Law could
falfify aR ecovery of the Freehold, but he who had a Freehold.
Vide'y Hy.x2.0. 9F.4.59.b. s0H.6.16. 71 H.4.17.D. 19E.3.4(]82.
The fecond Reafon was, ex Ltymologia & i terimiity
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St that heé who hath net Seifin in the Fand charged cannot -
give a Seifin of the Rent; for nemo poteft (a) plus juris in a-
liume transferre quam iffe habet. And that is the Reafon that
a Precipe lics not againft aTermor, becaufe he cannot give
Seifin, and yet in one Cafe one Manner of Precipe only lies
again{t him who hath but a Chattel, and no Freehold; and
that is, thata Writ of Dotwer lies againft (#) Guard. in Chi-
valry, as appears in Zemp. E.1.Brief. 863. 8 E.2. ibid. 809. 6 F.
3.8, &'c. but if fuch Guard. makes a Leafe for Years of the
Land, noWrit of Dower lies againft the c) Leffee, as appears
in8E.3.584. And aWrit of Dower liesagainft Guard. in Chi-
valry for 2 Reafons. 1. Otherwife the Ten’t in Dower would
be without Remedy, for in fuch Cafe noWrit of Dower liesa-
gainft the Heir, asit isadjudged in 9 H.6. 6.5. in Frevil’s Cafe.
2. The Guardian may pray, (if the Cafe fo requirc) that
the Demandant may endow her {elf e le pluis beale ; but no
other Precipe lies againft fuch Guardian. And no Wirit of
Dower lies againft Guard. in (4) Socage, nor can he affign
Dower, as appears in 29 4/'68. And it was faid, as Pofe/fio
is derived, # 2os € fedeo, becaufe he who is in Pofed may
fit down in Reftand Quiet: So Seiffuzalfo is derived # So-
dends, for till he hath Seifin all is labor & dolor, €5 wexatio
Spirirus ; but when he hath Seifin, he may federe & acqui-
gfeere. In all Suits to recaver Seifin or Poffefl. he who profe-
cutes them ought to labour, but when he has obtain’d Seifin
he may edere & accumbere in Peace and Tranquility. The
3d Realon was-a manifeft Difference (¢) between receiving
and giving Seifin; for itis true, that he who hath butaTerm
for Years may take Seifin for the (f) Benefit of him who hath
the Freehold, 45 E.3.26.4. Grantee for Years of 2 Common u-
feth it, that giveth Seifin to him in the Rev'n, 22.4(]:84. acc’,
12 E.3. A/].86. Payment to the Grantee for Years of a Rent,
is afuffic. Seifin for him in the Rev's, M. 39§ 40 EL 1 the
sth Part of my (g) Rep. Prefentment by the Granteé of the
next Avoidance; -or for Years, is a fufficient Title in « Quare
Timpedis for the Grantors and all our Books'are, That the
Pollefl. of Leflve for Years, or (5) Guardian, £5¢ is fuffic. Seifin
forhiminthe Rev'ntohavean Affife. But ffour beatins eft, ita
majus eft dare, quam accipere. For in the firft Cafe he who
giveth Seifinis Ten't of 'the Freehold, and he who receiveth
‘Ten’t for Years, but in this Cafe hewho maketh the Paym.is
but Ten't for Years of the Land,: and’ he who recciveth
it claimeth a Frechold in the Rent, and thercfore the Te-
nant for Years by his Payment cannot give Seifin to bind
him who hath the Freehold 3 and therewith agree 2 H. 6.
38 8 Ho5.17,31. Vide 11. H. 4. 291 2. k. Homage done by
the (7) Husband before Iffue fhall not bindtheWife, but Sei-
1in by the Hands of a (k) Diffeifor, or by one who hath a defea-
fibleTitle is fuffic. and fhall bind him who hath R ght,forheis

' - Tenant
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Ten't of the Land, apd the At is lawful 5 but Incroachment
of Rent by his Handsfhall not bind him who hathRight, for
that is not lJawful, and therewith agrce 8 H.6.18.4. 30 H.6..
2. 33 F.3. Avowry 255. SA[6.16.31. but in the fame Cafe
if there be any Covin between the Dificifor ‘and him who
hath the Rent, and that the Purpofe of the Diffcifin was,that
the Diffeifor fhould give Seifin of the Rent, there fuch Sci-
Gin Thall not bind the Difeifee, or him who hath Right, for
the Covin maketh it unlawful in the fame Manner as Dower
affigned by fuch (2) Diffeifor, or Recovery againft him, if %"() ! F‘;‘ N
the Diffeifin was had by Agreem. or Covin. But it was (5B e 4 b
{aid, When there arc (3) Ld. and Ten’t, and theTen’t makes Br, Dower 15,
a Feoffm. in Fee, before Notice and Tender of the Arrera- & %;}Ag‘ ‘z“
ges, the Feoffor may give Seifin, for he is Ten't as to Avow- ;;7',b,z'cofé7_;,
ry, 8H.6.18. forin fuch Cafeif the Lord fhould avow on the 3 Co. 78.a.
Feoffee before Tender of the Arrcrages, he would (¢) lofe irgl)rf:t;
them, as it is agreed in 7 E. 3.8y H. 4, ¢c. And therefore, Plow. ,,?;,57;,1,
forafmuch as in fuch Cafe the Com. Law doth compel the Poph.6s,too.
Ld. to avow on the Feoffor, for this Caufc at thc Com.Law ?Z:%‘ma»‘%ms-
fuch Scifin by the Feoffor, caufu neceffitatis, wasgood. And » Rol, s6p.
in this Cafe Difference was taken and agreed between At- () Co Lie: -
fornm. and Secifin; for in Cafe of a Grant of a Scigniory, or ’6'29”"0"6’ E.
s o s = - 68.a1Rol.317..)
Rev'n, &¢. to Attorn, Privity of Eftatc was requifite 5 but (4) 2 laik. 373
not to Seifin: Butat the Com. Law the Ld. was not () com-
ellable ¢o take his Rent of any other but of him ‘who was
is immediate Tenant in Privity, and therefore at the Com.
Law the Lord paramount was not compellablé to accepthis
Rent by the Hands of the Ten't peravail, or by the Hands
of 2 Ten't for Life, where the Rev’n was over, and thatwell 1 o
sppears by the Stat. of (¢ Wafk. 2. caf. 9. Capiralis Do’ foir~ g‘,) ; Co LS
wiria €9 confuetudines fibi debit. reiuebat accifere per snantis. 100. a.b.
alterius quam per manus proximi tenentis fui, & fic tenentes
&2 dominico amiferunt proficua tencinent’ fuoritin ; 1201 bale-
at capitalis Dom’ poteftatem diftringendi tenentes iit donini-
co, dum pred teiens offerar ¢i forvitia debita & conficta :
And yet Seifin had by the Hands of the Ven't peravail, or,
Teflee for Life was good, if the Ld. accepted it. Andit was (£y. rol 464
faid, that if Ten’t in ') Tail makes a Feoffm. in Fee, if the Co. Lir269.a.
Donor obtains Seifin of his Rent by the Hands of the Dif-
continuec, it is fufficient to have an Affife,and yet he cannota-
vow on the Difcontinuce, nor is there any Privity between
them. The 4th Reafon was drawn from the (g) Nature of (2) CrJac.142.
theRent in the Cafe atBar,which as it was faid bath serofsAl- iLic Setarg
peéts. 1.1t is againftCom.Right. 2.Itisin Creation reddit () ColLic.144a.
Jiccus, barren without Fruit, and for its Dryncfs is comparce
to a Stonc: Summa petit [opuli, ficcaque 112 rupc refedit.
5. It is Redditus cecus & ficcus 5 for it is a Rent remedilefs,
whiich cannot fec amy (i/Way or Remedy to attain toit. And
it %5 to be obferved, That a Right (without any Eftate-
' T2 ‘ in

(i) Lit.Se& 21y
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in Pofleff; Rev’n, or Rem'r) for which good Remedy by A-

4} Co. 3. 3.
{}‘crgliitzgr.t;.a:b.

[5) Antes 42.a.
"{Rg!,zs;

1RolRep.234,
3572Rol.Rep.
19, '

{cy Co. Lit.
146.2. Sect.320

{e} Ca. Lir,
‘:59 b. 160. 3-

&ion is glven, is not yet Aflets, until it be recovered and re-
duced into Poffefl. So an Eftate as in Rent-feck, which de-
{cendeth, for which the Heir hath pot Remedy, isnot Aflets
until he hath gained Seifin, forWant of Right, and Want of
Remedy are in one Equipage. 8o one fhall not be (2) re-
mitted to 2 Right remedilefs, as appears in the Marg. of
Wintkeft. Caft in the 5d. Part of 1y Rep. & M.12.8 13 El,
iy’ Terling & Trafford it was adjudged, That a Rev'n ex-
pectant op an Eftate-tail was not () Affets, becaufe it lay in
the Power of Ten’t in Tail to dock and bar it at his Plea-
furé : And thereupon it wes concluded, That forafmuch as
fuch firft Seifin which fhould give Vigour and Life to this
remedilefs Rent, and fhould charge the Freehold,ought to be
givcn by hitn who hath a Frechold at leaf}, and not by him
who hath but a Chattel, therefore Seifin given by him who
had tut aT'erm for Years was hot fuffic. And it was faid, that
the Rent-feck inthe Cafe at Bar was remedilefs inits Creat.
becaule it was created by Will; fo that not only a Remedy
for the Rent, but aWrit of Annuity alfo failed. But ifa Man
grants a Rent by Deed out of cert. Lands, there as to charge
the Land it is témedilefs, but the Grantee may charge the
Petfon of the Grantor in a Writ of Annuity; and thercforo
it was faid that in fuch Cafe, if he addeth a Provifo, that it
fliall not charge his Perfon, it is void, unlefs he gives him
Seifip upon the Delivery of the Deed 5 for fuch Provifo doth
take awayfrom theGrantee all hisRemedy; and to avoid that,
Litt. in his €bap. of Rents, puts his Cale of aRent-charge, in
which there was fuch Provifo, in which Cafe the Granteewas
not (c) deprived of his wholeR cmedy, It was further agreed,
Thatforalmuch asa Rent-charge, or a Rent feck wasagainft
com. Righr, thatin an Affize thereof all the Terttenants, SO,
the Tenants of the Freehold (who always are in Law intend-
ed within thefe Words Tertenants) ought ta be (4 named ;
as it is agreed in 9 E. 3. 13. 220 H.6.24.4. 53E.3. Aff. 456, €50,
And thereupon it was concluded, that if in Cafe of Diffcifin
which is tortious, and Privation of Seifin, the Ten'ts of the
Freehold oyght to be named and made Party, a fortiori, in
the Cafe of Seifin, which in this Cafe isCreation of Remed
forthe Rent, theTen’t of the Freehold ought to beParty an
ixjinci p-AgentinthePerfeét. thereof; and he who hath a Rent

ath not taken the Explees thereof, until he hath Seifin by
the Hands of thg Tenant of the Freehold ; for expleria de-
rivantuy de ver g expleo, that is, to fill or make up, or. to make
Perfc&g for he whohath aRent, (and efpecially a Rent-feck)
%inh not a perfect and expleat, or compleat Eftate in the,
Rent, until he had Seifin thefeof, and when he hath Seifin,
hig Efiate is complear and perfect, for he hath reaped
ora T the
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the Bxplees, /2. the Fruitand Commiodity thereof. FideBrad,

1iD.2. Jol. ao. Tteme nec explesia capere poffir, quin nond’ venit

tomps maffinm nec vindemiarum 17 autem fruttus non ma-

turos percepit, vel arbores proftvaverit, ifta non debent dici

expletin, cum fint potins ad dumnum quam ad commoduzz ,

And Lirt. caps Attornm.xas. was cited, if there be (2) Lord, (#) Litdedigi5
Mefne and Ten'r, and the Ld: will grant the Services of the COLit3irab.
Melne,altho inhis Grant he doth ot make Meation ofthe

Mefne; yet it is neceflary that the Mefne attorn, and fiot the
Ten't ravail; becaufe the Melne is Ten’t to him; but(2)6- ( 5)Lit.Selt §56
therwife it is where certain Land is charged with a Rengs SOl 311 8¢
chargé,or Rent-feck, for in fuch Cafeif he who haththe Rent

grantsit to another, the Ten’t of the Frechold oughtto attotnt

to the Grantee, becaufe the Freehold is charged with the

Rent, &9¢. And if the Ten’t of the Frechold ought 5 attorn

to a Grant (as Lizz. holds) @ fortiori, the Ten't of the Free-

hold ought to give Seifin, For Scifin is more than Attorn:

inent, for every lawful Scifin includes Attornment; but At-

tornm. doth not include Scifin. And it appears by 21 H. .

9. b. That if the Tertenant; out of which the Rent-charge is

ifuing, be diffcifed, and he who hath the Reat grants it o-

ver, the Diffeifee cannot attorn, becaufe he hath not the

Freehold, although he hath the mere Right to it, 4 fortiori

Ten't for Years who hath no Fiechold; nor Right of Free-

hold, fhall not give Seifin of it. Laftly, It was agreed; that

it would be filll of many (¢) Inconvenicnces, if he who hath (¢ CrJic.diss
not the Freehold fhall ‘give Seifin; for then Ten’t by Stat.

Merchant, or Staple, Tenant by Elcgiz, Guardians, Grantees

of Wards, £4c. alfoif the Ki extends and leafes over,all thefe

mié(]?t put Lords or Owners of Rents in Poffefl. of the Rent

or

rvices, of which they had not any Seifin within T'ime of,

Limitat. which will be very dangerous, and the Caufe of
iany Suits and Troubles, and as to the Olbjection. e That
Payment by & 4) Baily would be a fufficient Scifin, it wasg- (4) Avited 7.4
greed, unlefs it works a { ecial Prejudice to the Lord 5 asif Cr.Jac. 142.
the Ld. hath notbeen ferfedof his Rent within (¢) 6aYears; () 4 Co. fo. 2.
and the Tenant maketh one his Baily genctally of his Ma- ‘
nor he cannot without exprefs Commandment of Lis Mafte
pay this Rent remedilefs to the Ld. for that would be a fpe-
cial Prejudice to him, which a Baily without Comm%udment OFY Aneasi .
cannot do. And as ro the Cafe of (f) 2§ F.3.85: 05 1t was ar ngsgﬁc.é‘i:

reed, for there the Ten’t pleaded the Paym. of the Rent by
the Hands of Ten’t at waﬁ, and fo avowed the Paym. ashig
owh Payri. by the Hands of Ten’t at Wil g H. 6. 2.9, b.30.8 (g) Firs. Atows
in (%) B.‘ep_levfn a)gr,ainﬂ W he made Conufance as the K's 1y 7. N
Bajlys snd faid; ‘That the K. was feifed of the Caflle of Br- Avowry 7k
Larntefton as Pareel of his Dutchy of Cornwall; and of ‘
& Rent of 20 5 ifluing out of t}Iw Town of 7. and thati

f] EY
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~allwho had been Dukes there Had been feifed Time out of

~ Cr. Jac. 665.

Mind by the Hands of thofe who were dwelling and refi-
dent within the fame Town, and preferibed to diftrain for

it guoties, &c.- And it was held a good Seifin, for the Rent

Hob.86. 1Bulft.
183.Cr.Jac.152

- with Continuance. The Defendant

was iffuing out of the whole Town, and that all the Refi-
dents and dwellers ought to pay it, in which Cafe he could
not alledge Seifin by the Hands of any Perfon in certain,
for the Seifin given by one fhall bind ail, and it cannot be
intended, that-a Man can have Knowledge of all the Inha-
bitants ; wherefore, by the Advice of the wholc Court, the
Conufance in fuch Cafe was awarded good.

Hill. 4 Jac.

In Communi Banco.

' GATEWARDY Cof>.

,IN Trefpafs by Robers Swith againft Steplien Gateward
Gent. RQuare Clanfim. fregit apud Horfingion in Cont,
Lincolr' vocar HorfTugton Holnes, cum quibnfd’ averiis, vize
equis, vaccis €5 bidentibus depaftus fiiy Aug. An, 4’3 A
_ woad porcos, pleade
guilty: And as to the Refidue of the Tifpafs’ l?c ;l&:ﬁlggt
quod villa de Stixwold eft antigua villa, ¢ contigate ztdjacc;
Predilt® Clayy. vocar’ Horfington Holizes, quodque infra c-
mzdejm villam habetur, €5 a toto tempore c;zjw contrar’ -
moria bont’ non exiftir talis habebarnyr confuetndo, viz. qued
Inbabirantes infra candew villmm de Stixwold jra/z:é’ e

Jre aliquod  aditiguune wmeffragium ibidemn yatione commo-

rantia, & rofidens’ fue in cadem babueruyns & ufi fuerune
& confucverunt babere Com. Paftuy’ in pred loco in'quo,s,

2ro omnib’ & cmnimod bobus & cquis, 5 aljis qu‘/';s‘ ’;:zi:
mal' communiccl’ fuper bujufinod; antiqua m:"}?;ma;: 'ﬁ/a

3 'y , o
Anfra frea’ villam de Stix, prad’ modo &€ Jeruia fequente

Vi
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wiz. quolibet anno ad owpnia tempora anni, necnor pro bi-

dentil’ fuis levant’ €& cubant’, &c. quoliber ann. fuper pri--

mum diem Augufti, & abinde ufyue foltum Annunciationis

beate Mar’ virginis tunc prox’ fequens. And pleaded that

he pred’ tempore quo fuit & adhuc eft commorans & inba-

Vitans in the faid Town of Stinwold, inan ancient Houfe i

8. pred’, and fo juftified ; upon which the Pl did demur in

Law. And this Plea began, Z#in. 3. Fac. and was often-

times afgued at the Bar, and now this Term was openly ar-

gued at the Bench by all the Juftices; and it was unani- -

moully refolved by all the Juftices of the Common Pleas

That the (2) Cuftom wasagainft Law for feveral Reafons. r4)Cr.Jacl152;

1. There are but * four Manncr of Commons, f&. Common 665. ’

appendant, appurtenant, in grofs, and by Reafon of Vicinage, ¥ Cr.EL 363

and this Common #atione comimnorant’ &9 refident’ is none of ,

them, and () argumentuim a divifione eft fortiffimam in ju- (6) Co. Lit

re. 2. What Eftate fhall he have who is (¢) Inhabitant in m!‘b-'Fl :

the Common, when it appears he hath no Eftate or Interclt gfg;.( ‘,'A[‘,A}g;}

in the Houfe, (but 2 mere Habitation and Dwelling) in Re- 2 Leon. 44.

fpe& of which he ought to have his Common 2 For none can Godb: 96,97

have Intereft inCommon in Refpe&t of & Houfe in which he

hath no Interet. 3. Such Common will be tranfitory, andal-

* together incertain, for it will follow the (<) Perfon, and forno

certain Time or Eftate, but during his.Inhabitancy,and fuch (4) CrJac. 1522

Manner of Intereft the Law will not fuffer, for Cuttom ought (¢ Crjacasz:

to extend to that which hath Certainty and Continuance.

4- It will be againft the Nature and Quality ofa (¢ Common,

for every Com. may be fufpended or extinguifhed, but fuch

a Commonwill be o incident to the Perfon, that no Perfon .

certain can extinguih it,but affoon 2s hewho (/") releafes,tc. (f) Crlactisz

removes, the new Inhabitant fhall have it. 5. If the Law

fhould allow fuch Common, the Law would give an A&ion

or Remedy for it; but he who claims it as Inhabirant can

have no A&ion for it. 6. In thefe Words, Inhabitants and

Refidents, are (g) included Tenant in Fee-imple, Ten’t for (&) Cr. Jac. 30

Life, for Years, Tenant by Elegiz, €5¢. Tenant ot Will, &c.

and he who hath no Interet, but only his Habitation and

Dwelling 5 and by the Rule of all our Books without Que-

ftion, (41 Tenant in Fee-fimple ought to prefribe in hisown (5y, Rl Rep.

Name, Tenantfor Life, Years by Zlegiz, £¢. andat Will,&c. 288, Lot pu.

in the Name of him who hath the Fec, and he who hath '°l-DY€l'7l-Pg3

.no Intercit can have no Common; fo that none that hath ** 1584295

.any Interc®, be it but ar Will, and ought to have Com-

mon, but by good Pleading he may enjoy it. 7. No

(i) Improvement can be made in any Wafls, if {uch Com- ‘

mon &ould be allowed, for the Tenants for Life, for ()1 Vent.397:
I 4 Years,



{s)Hob 86,118,
Cr Tac 152,
Cr. Car. 419.
Cr.El.180,363.
2 Bulitr, 195.
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Years, at Will, Tenant by Eifgif, Stat. Staple, and Stat. Mer
chant, of Houfes of the Ld. himfelf woulf have Common in
the WaflsoftheLd.him/felfif fuch Prefeript.fhould be allowed,
which would be incanvenient. But two %)iffer‘ences wete ta-
ken and agreed by the whole Court. 1. Between a Charge
in the Land of another, and a Difcharge in his own Land.
2. Between an (#) Intereft or Profit to be taken or had in
another's Land, and an Eafement in another's Land; and
therefore a Cuttom that every Inhabitant of a Town hath
paid a Modus Decimandi to the Parfon in Difcharge of their
Tithes is good, for they claim not a Charge, or Profit ap-
prender in the Soil ofanather, but 2 Difcharge in their own

- Y.and : Soof a Cuftom that every Inhabitant of fuch aTown

(&) Co.lit.

1o b, Lo jae.
152.Cr.Ei.1 80,
365. Cr Car.
4_;9. Dycrgz‘
Pl 42 s E g
-1 l:'. Huh.m]f.
1 Jones 276,

297.
(¢; Dolt. pl 81.
Hob. 86, +Co
31.b. 32.a,

) 4 Ce. 322
G H..a.
Co. Lit. 113. b,

fhall have a Way over fuch Land, either to the Church or
Market, &¢. that is good, for itis but (4)an Eafement, and
no Profit ; and a Way or Paflage may well follow the Per-
fon, and no fuch Inconvenience as in the Cafe at Bar, 8. It
was refolved, That Copyholders in Fee, or for Life, may by
Cuftom of the Manor have Common in the Demeans of the
Ld. of the Manor, but then they ought to alledge the (¢) Cu-
ftom of the Manor to be, guod quilibet tenens Cyftomarius
cujufliber antiqui mefliagii cuftomar’, &e. and not quod qui-
libet inbabitans %@ aliguod antiquuns mefuagium cyfto-
wzar’, &c. For a Copyholder hath a cuftomary Intereft in
the Houfe, &c. and therefore he may have a cuffomary
Common in the Lord’s Wafts ; and in fuch Cafe he cannot
refcribe in the Name of the Ld. for the Ld. cannot claim.
%emmon in his own Land, and therefore of Neceflity fuch
Cuftom ought to be alledged. Pide 21 E. 5. 34. See the 4th
Part of my Reports, Foifton's Cafe, 31, 32. Another (4) Dif-
ference was taken and agreed, between a Prefcript. which
always is alledged in the Perfon, and a Cuftom, which al-
ways ought to be alledged in the Land: For every Prefcrip-
tien ought to have b¥ Commaon Intendment a lawful Be-
ginning, but otherwile is it of 2 Cuftom ; for that ought to
be reafonable, & ex certa caufn rarionabili (as LEitrleton
faith)-9fftata, but need not be intended to have a lawful Be-
ginning, as Cuftom to have Land devifable, or of the Na-
ture of Gavelkind, or Borough Englifh, &¢c. Thefe and
the like Cuftoms are reafonable, but by common Intend-
mient they cannot have a lawful Beginning, by no Grant, or
A&, or Agreem. but only by Parliam. See alfo for this Matter
Foiftor’s Cafe. Alfo it was dgreed, that the Cuft. of a Manor
that Dowe’ pro tempore thall grant Lands cuftomary, is
good, and Tenant at Will may well doit, and fo 20 H.6.
& b by the Cuftom of the Court of Common Ple;s,
4 the
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the Chief /2' Juftice grants divers Offices for Life,and thefe (4)4 Co. 23.b;
Cuftoms are good: Bt in fuch Cafes, he who grants them Dyer 1. pligq.
hath an Intereft in the Manor or Office, and their Grant is 20 H:6-8:b
made good by the Cuftom. And 19 R. 2. Ation fur le

Cafe 52. A Beadle of the Hundred fhall have 3' Gallons of ; poy. 16,
Beer of every Brewer who fells within the Hundred, canfz 9 Co. s51.a.
gua (upra. But a Cuftom, That an Inhabitant or Refident,

fhall grant or take any Profit, is merely void. 9. It was re-

folved, T?at if the ?fu{’com had been alledged, That quili-

Let pater familias infra aliquod antiquum Meffuag. §5¢. it
woullﬁd be alfo infufficient foz the Ca.uqfes and Rﬂ;a(‘gns afote- t Bulfr.185
faid ; and if he hath any Intereft, he may be relieved as a-

forefaid. Vide 7 E. 4. 26. 4. 15 E. 4. 29. 5. §5 32. 18 F. 4.

3. 0. 20 E. g.10. & 18 H. 8. 1. D. 19 H. 8. reported by Spil-

man, that fuch Cuftom is not warranted by Law, and fo was

it adjudged in this Court, T#in. 33. Eliz. Rot. 422. See the

Book of Ewutries, T+ reffqﬁ, Common 6.. Vide 9 H. 6. 62, b.

9 E. 6. Dyer yo. Jfam’s Cafe. - Note Reader, the Law in Dyer 70, 71
this general Cafe well refolved, and no Book in the Law is '
adjudged againtt it; and hereby it appears how Pleaders may

fafely plead in thefe and the like Cafes ; and abferve well,

That the Cuftam in the Cafe at Bar was infufficient and re-

pugnant in it felf; for it was alledged, that the Cuftom of

the Town of §.was, that every Inhabitant, thereof had u-

fed, é9c. to have Common within 2 Place in the Town of

H. which was another Town. Vide a1 Eliz. Dyer 363.

Pl 2y,
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166.’ C. 141,

¥nk.Ccnr.zSz.
elv. 100,

Parr VI.

Mich. 4 Jacobi.
- In Communi Banco.

Cartessy’s Cufes

GEarge Cateshy brought a Quare Imtedit of the Church
: of Wifbron in the County of Northampton, againft the
‘Bifthop of Pererborough, and Walter Baker Clark, and the

Plaintiff counted, - That T homas Catesby his Father was fei-

fed of the Manor of Wifbron, &c. to which, &e¢. in Fee,
and prefented Francis Fofter his Clark to the faid Church
who was admitted, inftituted and indufted. Pafeh. 34 E-
liz, T'homas Cateshy levied a Fine of the faid Manor, to
which, &¢. to Henry Yelverton E{q; and T homas Hefilrigge,
.and to the Heirs of the faid' Henry, to the Ufe of himfelf
for Life, and after his Deceafe, to the Ufe of the Plaintiff
for Life, and afterwards 7 homas died 5 after whofe Death-
the Church became void, by Deprivation of Z/omas Fofter

- canonically made, 15 Fannarii 1604. and yet is void, and

(#) Palm. 310,
312,

(%) 2 Inft. 360.
(c) Y:lv. 100,
Co. Lit135. b,
Poftea G2, b.
2 Inlt, 380,674.
Cr. fac. 141,
166, 167.
1 Leon. 31.
Lenn. 180,
ﬁnph‘ 104.
Dyer218.pl. 6.
Moor 40,
Dall. in Keil-
way 205, a. -
D:1lin Afh. 6.
Latch. 14, 16,
Dall. 42,

{o it did appertain to him to prefent ; and "the Defendants
did difturb iim. The Bifhop confefled the Seifin of 7 ho-
mas, and the Fine, and the Ufes thereof, and that the
Church is now void by the faid Deprivation, as the Plaintiff
hath counted ; and farther pleaded, that at the Time of the
faid Deprivation, (a) ftil. 24 Feb. 1604. he gave Notice of
the faid Deprivation to the faid George Caresby then Pa-
tron, &¢. and that the faid Church remained void ger fox
menfes after the faid Notice, wherefore the faid Bifhop, as
Ordinary, after the faid fix Months, viz. 12 die Augufti,
1605. per lapfum temporis, did collate the faid W, Baker
the other Defendant, &5c. as it was lawful for him to do. To
which the Plaintiff faid, that it appeared by the Plea of the
Bithop, that he did collate \2) infra tempus femeftre prosxi-
mum poft diem notitie: Et nots that, the other Deféndant
pleaded the like Pleas; and the Plaintiff made the like Re-
plication ; and on the faid Replications, the Defendants did
feverally demur in Law. And the only Point in this Cafe
was, whether the fix Months thould {¢; be acceunted accor-

.ding to the Computation of 28 Days to a Month, for then

the fix Months were paft, and the Ordinary had well collated,
or whether the Computat. fhould be according to the Kalen-
dar, and then the 6 Months accord. to fuch Computat, were

3 o not
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~not paft. And this Plea began, Z7i%. 4 Facobi, Rot; 1928.
and upon Arﬁumcnt at Bar and Bench, it was adjudged for
the Pl. and the principal Caufes and Reafons of their 'udg-
ment were thefe. 1. (4, Tempus femefire, being fpoken in the
fingular Number (as it appears by the Dictionaries) fignifies
balf a Xear, or fix Months, eil. tales 6 menfes, qui corz,%cimzt
dimidium anni. And there is a great Difference in our ordi-
nary Specch, between the fingular Number, as a twelve
Month, includes all the Year, according to the Kalendar, but
twelve Months fhall be reckoned according to twenty-eight
Days to each Month. 2. (b) Verba accipicnda funt fecundum
Jubjebiam materiam, and becaufe this Computat. of Months
concerns thofe of the Church, there is great Reafon that the
Computation fhould be according to the Computation of the

. Church, which they beft know. 3. It appears by the Stat. of
Weft.a. cap. 5. that fuch Computation ought to be made, &.
¥or /7 tempus femeftre non tranfierit, &c. tunc adjudicentur
damna ad valorem medictaris Ecclefte per ununz anzum : fo
that the Stat. intended to reckon by the Year, and not by
Months. 4. It is commonly faid in our Books, that if a Year
and a Hulf be paft, Title 1s devolved to the King to prefent
by Lapfe, whereby it appears, that the Computation fhall be
according to the Kalendar, and not according to twenty-cight
Days to the Month, for that doth not amount to a Year and
a Half. 5. When the Computation is doubtful, it is good to
“determine it for the Relicf and Remedy of him who hath
Righr, and for the Advantage of Right, to give him the
longeft Time ; to the Emd that he lofe not his Right: And
thele were the Reafons that were given of this Judgment.
¥or Authoritics, a Refolution of this Court tempore E. 2. in
the ¢, written Book of Cafes in his Time ; in which Book,
(which belongs to Walme/ley Juft.) appears a Writ awarded
out of this Court, in thefe Words, Rex wenerabili in Chrifto,
W. eadem gratia Lincoln. Epiféopo faine’. Cum Magifter mi-
licie Templi in Anglia quand’ Affif. ultime prefentationis
guam per breve noﬂgr' arraniavit coram dilefto 8 fideli no-
Jtro L de C. Fufticiario nofiro, &c. verfus G. de W. de Fecle-
Jia de M. vacante, 88 ad fuam prefentation’ [pefFant’ ur dice-
Lar, Advocationemr illius Ecclefie difiationavit in Curia no-
Sira per breve nofkr' de Fudicio. Vobisobtinnerit demandare
%zod ad prefentation’ fuam idoneanr perfon’ admirteretis ad

cclefiam fupradict, wos ur accepimus lafyfis & computaris
JSTugulis diebus a morte Reloris Feclofie illius, ufgue ad nu-
mer’ ofties viginti & offo dier’ continne Jequentium, qui fex
menfes facere videntur afferentes pred’ Ficclef. authoritate
Confilit, ratione lapfus bujyfinodi femcftr’ temporis ad vos ca
vice legitime fuiffe devolu?’, idoncam perfow’ ad mandat’ softr'
pred ad prefintar’ pred’ Magiftri admittere diftuliftis ad
eand’, in iffius Magiftri prejudic’, & exbareditar manifof.
Yos igiray quia in vacarionid’ Lcclefiar’, ficind’ leaem € con-

<
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4)Cr.Jac. 141,
(6%. Yelv. lﬁo.
1 Inft. 135, b0
Lutw. 1139.
Comb. 439.

(6) 2 Inft. 363,
EObi{”g'; *
ic. Rep. 1d.
3 Keb. 354

@)Cl’- Tac. 167,
¢lv, 100,

2 Inft. 360.
#Rol. 362,363,
364
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Jubtudinem ballenus obtontam & ufiraram in regno mofivd
bujyfimodi tempus comsputari debet, non 4 die mortis Refo-
¥is, fed 4 die fientie Patroni, tfyue ad fex menfes comple-
tos, mon juxta numerum fingulorum dievum, fod jueta nys

merum fex menfium, qui menfes in Kalendarvio computan-

g) Cart. 44
awley 13, 14.
it. Rep. 19.

1 Leonard 31
Cr. Eliz. 835.
Co. i 1t. 135.b.
Cr. Jac. 141,
166.
Jenk.Cent.282.
2Inft. 360, 674.
Yelv. 100.

2 Rol. sz1.
522, 363, 364.
Leph. 104.

* Dr. & Stud.
116.b.

%) Cr. Jac.
£66, 167J.

tur, eundem magifirum prefentationem fuam ad Eeclefiame
illam indebite da;%'zmdare volentes, vobis mandamus firmiter
infungentes,, quod ad prefentarionem py&diGtam idoneans
perfonam admittere non differatis ad Ecelifiam fupradiGane,
Tefte, &o. And altho’ now the Law is taken, that the fix
Months fhall be (4) accounted gi'om the Death, and thadt in
fuch Cafe there needs no Notice. Yet, (begin it when it
will) it appears thefe by the Award of the Court; that the
fix Months fhall be accounted according to the Kalendar;
and not fecundum numerum [fingulovum dierum, &c. Alfo
Marrow in his Reading in the Time of H. v. was of the
faime Opinion. And Spelnean Juit.reports a Cafe (which I have
feen in the Book of Qzlverton Juﬁ.? refolved in the Time of
H. 8. in thefe Words: A Matter in Law was put to 2 Juit. in
the Timeof K.H.8. to have their Opinion, and Refolution,be-
tween the Bifhop of Lixcolu and one Dr. White, how the fix
Months fhould be accounted in a Quare Impedit, whether
according to four Weeks to_a Month, or according to the
Kalendar, fil. Septemb. Offobr. and thﬁ)!r by the Advice of
their Compan.faid, that the 6 Months fhould be accounted
according to the Kalendar, and not by the Weeks, And of
fuch Opinion was W4y Chief Juftice, which I my felf heard,
And with this Refolution agreed Popham Chief Juftice of
England, Flemming Chief Baron, and all the other Jiftices
at Serjeants-Inn in Fleetflreer, And notwithftanding a Writ
of (b) Error was brought on this Judgment in the King’s
Bench, where the Judges for the Reafons and Caufes afore-
zid affirm’d the Judgmens, ' .

- Mich,
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In Communs Banco.

Sir Movyrs Finew'’s Cafe.

IN a Replevin between Avery, and Daniel Crat, which Co. Eot, sor.
began in Communi Banco, Lafech. x Facobi, Ror. 1610, nu, 1o,
upon long and intricate Pleading, the Cafe was fuch: Katha- 1 Siderf. 150.
ring Lady Moyle was feifed of the Manor of Beamfion in the
County of &ent, for the Term of her Life,the Rem’r to K-
tharine Lady Finch in Fee: And afterwardsthe Lady Finch
took to Husgand Nicholas Seintleger, Hill. 10 El. Seintleger
and his faid Wife, andone .Auth. Deal, levied a Fine of all the,
Demeans of the faid Manor, (by certain Quantity of Acres
which inclyded all the Demeans of the Manor) to 7. Finch
and his Heirs, who granted, and rendred the Demeans of the
faid Manor to the faid Deal for fifty Years, from the Fealt
of St. Michael then laft paft, rendring 5/, Rent, and grant-
¢d the Reverfion to Seintleger, and the Lady Finch, and te
the Heirs of the Lady Finch : which Fine was levied accox-
ding to certain Indentures before made between the Par-
ties, whereby, amongft other Covenants, it was agreed, thag
the faid Nickolas Seintlcger, and the Lady Finch, &e. thould
have fice Ingrefs and Egrefs, in and out of the faid Manor,
for them, their Steward, Servants and Tenants, to hold the
Court Baron, in and upon the faid Demeans: And it was a-
verr'd, that the faid f)cmcans, together with the Services,
werg & rempore levationis finis, durante tota vita of-the faid
Katharine Lady Finch, at Eqftwell, & alibi in the County
of Kent, communiter cogniva, babita, repurata & nuncups-
2a per nowen Manerii de Beamflon, And afterwards by In-
denture tripartite, .Auno 16 Eliz. between Sit T homas He-
neadge and Aune his Wife, of the firft Part, Scintleger and
his faid Wife of the fecond Part, and Sir M. Finch of the
third Parr, it was covenanted and agreed, that Seinzleger and
she faid Kaslarine his Wife, lhould levy a Fine of the Mam;?
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of Eaftwell, Potbury, Setons, Willington,Ucking and Ulley, in
the County of Kent,and of all-other Lands, Tenements and
Hereditam. of the {uid Karharine in the faid County of K,
except the Manor of Beanftor in the faid County, to the Ufe
of Kath. Lady F. for Life, and afterwards to the Ufe of the
faid Sir M. Finch in Tail, with divers Rem’rs over, which Fine
was levied accordingly, in which as many Acres were con-
tained, as were {ufficient to pafs the faid Démeans. 4n¢. Deal
being poffefled of the faid Intereft of the Term as aforefaid,
made Eis Will in Writing, and thereof made Moyl Deal his
Son his Executor, and 4nno 19 Eliz. died, the faid M. then
being of the Age of 3 Years, and immediately after his Death,
Adminiftration of the Goods of the faid Auth. Ratione mi-
noris etatis of the faid M. Deal, wascommitted to one Robers
T heinas, and afterwards, 4uno 23 Eliz, Seintleger and Kath.
his Wife levied 3 Fine of the Manor of Beamfton, and of di-
vers Acres fufficient to pafs all the Demeans, to the Ufe of
Seintleger, and Karh. his Wife, and to the Heirs of the faid
Karh. until the faid Seintleger, with the Aflent of the faid
Kath. his Wite in Writing, figned and fealed by him, decla-
red to what other Ufes, and then to the fame Ufes. Rob. o,
the Adminiftrat. demifed the Tenem. aforefaid, to Pa. Lofiy
for 10 Years, and afterwards the faid K. Lady Moyle Anuna
26 Eliz. died, Pa. L. entred Anno 2y Eliz. Seintleger, with
the Confent of his faid Wife, accord. to thefaid Limitat. de-
clared the Ufes of the Tenem. aforefaid, to be to Hanucock
and Sturges,and their Heirs,who ejefted Pa. L. and did there-
of enfeoff Glanvile and Sturges,and their Heirs, to the Ufe of
K. Lady Finch for her Life, and after to the Ufe of H. Fincl,
her younger Son, and Urfirla his Wife, and the Heirs of their
two Bodies. Pa. Lofty the Leflee of the faid Adminiftrator,
reenter'd, K. Lady Finch died,%he Rent referved by the faid
¥ine, de Anno 10. was arrear for 13 Years ended g4 Fliz. and
for thefaid Arrearages, the Def.as Baily to H. Finch,diftrein’d,
and the Pl Leffee of Sir A7, F. brought a Replevin. And in
this Cafe 4 Points were moved, and argued, aswell at the Bar,
as this T'erm, by Daniel, Warberton, Walmjley and Coke Ch.
Juft. at the Bench. The firft Point was, whether by the Fine
of 1o Fliz. in which wasfuch a Grantand Tender, asis afore-
{aid, the Manor was deftroyed for ever, and that was called
the deftroying Point. 2. Admitting the Manor was for ever de-
ftroyed, whether the Except. in the faid Indenture of 16 E/.
by the Name of the Manor of Bearzfton, be fufficient to ex-
cept, and fave the Manor out of the Fine of 16 Eliz. levied
to the Ufe of the fame Indentures; and that was called the
faving Point. 3. Whether the Leafe made by the Adminiﬂra?;. ,
yatione winoris £raris, for 10 Years, be good or not, and that
‘was called the making Point, The fourth and laft Point was,
‘whether there needed any Attornm.or that the Regrefs of Pa.
Lofty the Leffec for Part of the Term, f2il. for 10 Years, thould
- amount to an Artornmest; and that was called the perfecling
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Point. Asto the 1}, It wasrefolved per tor” Cur’, that altho’ ap
oné Initant theDemeans were granted and render'd to Sand XK.
LadyF. and tothe Heirsof K. fo that there was not any Tranf*
mutat. of any Poflefl’ yet the Demeans being once by the At of
the Party abfolutely fevered in Fee-fimple f%om the Services of
theManor, the Manor is deftroyed for ever. And a Differ. was
taken between the A& of theParticsandthe A & of the Law:
For if there be » Coparceners of & Manor, and on a ‘#) Partit. (s)12H.616.a,
the Demeans are allotted o one, and the Sepvices to the other, 2 Rol. 122.
in that Cafe, altho’ tliere is an ablolute Severance, yet if one
dies without Iflue, and the Demeans defcend to her who hath
the Services, the Manor is revived again ; becaufe on the Par-
tit. they were in by A& of Law, and the Demeans and Services
were united again by A& in Law. And fo was the clear Opin.
of T horge and the other Juft. in the Time of E.3.as Thirning
Ch. Juft.rcports in £, 12 H.4.25.D. And the Cafe intended was (5) Br. Extin.
the Cafe of Hugh Andley E. of Glocefter, which began 17 E. 3. guilbment 13,
72. 4. b. but there was not refolved. ¥jde 18 H.6. 26. 4. acc. :l‘l’zhl';"é:w -
So if ona Partition an A dvow{ori appendant isallotted to one, . 7
and the Manor to the other, and afterwards onc dies without
Iffuc, whereby the Law unites them again, in that Cafe the
Advowfwhich was once fevered, is now appendant again. Al-
fo it is agreed in 26 H.8, 4. a.that ifa (¢) Partit. be made of(c) 2 Rl 12
4 Manor betwixt 2 Coparceners, and on the Partit. each hath Duyis 41, b, *
Parcel of the Demeans, and Parcel of the Services, becaufe each Cr. ElL 39,
of them is in by A& of Law, cach of them hasa Manor. But Br- Manor 1.
if a Man has a Manor, and he grants Part of the Demcans,
and Part of the Services to another, he fhall not have a Ma-
nor, for a Man by his own A& cannor crcate a Manor
at this' Day; and fo it appcars, that (d) fortior & po- (npinengon.
tentior et difpofitio legis quam bowin’.  As to the fecond g Co. 1522,
Point, jt wasobjeéted, That forafmuch as inanuo ro El.the Ma- 2 Rol. 315.
nor was deftroyed, it could not be excepted by the Name of the {""s‘é’“ 18,
Manor inani0 16 Ll and that for 3 Reafons. 1. The Time of | 'c,,',fg;,,b_
s0rg Years isnot a (e ){uffic. Time to gainaReputat.but it wasur- €0, Lir. 338.a,
geditoughttobe azemporecujus, &e. Aswhen Land paffech as (42 Rol. Rep.
appertain. to a Houle, it ought to be averred to be ufually occu- & Car. 308,
ied with the Houfea rempore cujus, &c. as appearsin Hil/ and
Gr.Cafe,Plow.Come.170.0. 2. The Averm. that from theTime
of the Levying of the Fine during the Life of the Lady I% it was
known and reputed for a Manor was impoffib. for it could not be
reputed and known immediat. aftcr the Fine levied, but Time
ought to givea Nameand Reputat.{9 eo potius,becaule the faid
Fine was levied of the Revérfion; for the Lady AL had
the whole for theTerm of her Life, and fuch Reputation and
Conufance could not be of a Rev’n expettant on an Eftate for
Life, as it might be of aPoffefll 3. Altho’ the (f) Reputat. of a (f) Yelv-for.
vulgar Name will ferve in Grants or Conveyances, yet it will 5/* Rol. Kepe
. / > 67.
not ferve in judicial Proceed. of the Law, which arc framed by Cr. El 524,
learned Menj; and theref. by the faid Fine of 25 EL which isa o 708.
judicial Procced. of Law,that fhall not pafs by the Name of a gj Palm. 575
Manor, which in Truth and in Taw is nor o Manor. Burt it was
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tefolved, That the Exception as this Gafe is, is fufficient to
except the Demeans and Services by the Name of the Ma-
nor, notwithftanding the Manor was deftroyed. 1. It was the
(#) good and true Intent of the Parties: For the Lady Finch
and the others who were Parties to the Fine and Indenturcs

‘of 1o £J. did not think of any difmembring or deftroying of

the Manor: For in the fame Indenture Provifion was made
to have ingrefs and egrefs to hold the Courts of the Manor;
Alfo all the Parties to the Indenture of 16 EL. thought that
it was a Manor, (of whom Sir Moyle F. was one) for by the
exprefs Words it is excepted by the Name of a Manor, and in
the Fine of 16 El divers Manors are named, but no Mention

of the Manor Beamflon, for that was intended to be except-
ed; but it is by the exprefs Name of the Manor of Beansfior
mentioped in the Fine of 23 E/ fo that the true Intention of
all the Parties appears, that it fhould be excluded out of the

Fine of 18. and included in the Fine of 23. And it is well faid

in Hill and Grange’s Cafe, Plow. Cogn. 170, b. Itisthe (b) Of

fice of Judges to take and expound the Words which the com-
imon Pecple ufe to exprefs their Meaning, according to their
Intents, and not according to the very Definition. And %74~

&ton {aith, Nihil tam conveniens oft naturali equitari, guam

voluntar’ Dowr’ volentis rem fuam in alivm transferre ratam

babere. And altho’ generalis regula generaliter (c) ¢f intel-

ligenda, yet the faid (4) Rules are principally to be obferved

in Wills, and alfo in Cafes of Ufes which were but ¢) Trufls

and Confidences between Man and Man. And to that Purpofe

Shelley’s Cafe in the firft Part of my Reports, and (f) Carter

and Ringftead’s Cafe there vouched were cited and applicd
to that Purpofe. 2, Forafmuch as the true Intent and NFean—
ing of the Parties appears,why fhould not weas Judges sdjudge
it good?Ithas been objected, That the Thing excepted s not
well named : For in Law Zeamflon is not a Manor, for it was
deftroyed by the Finc of 10 EL and for that Deftruion, the
Exception of it by the Name of a Manor fhall be void. In
the Argument of which Point it was faid, That the Law doth
not favour Advantages of Mifnofmer more than the firi Rule
of Law requires,neither inWrits which may be abated,and new
putchafed, nor (efpecially) in Grants cr other Conveyances,
in which Cafe the Party has not Remedy to have new. And
therefore if two be joined in one Writ, the one fhall not plead
(g) Mifnofmer of the other, as it is agreed in 14 I7. 6. 3. .
In an Attion againft (/) Husband and Wife, altho’ they are
one Perlon in Law, yet the cne fhall not plead Mifnofmer
of the other. 35 E. 5. Muintenance de bre’ 63. In Trefpafs
in Holdernefs apud . the Defl pleaded (in Refpect of fome

b. Mifnofmer) that there was no fuch Town, Hamlet, or Place

known, €¢. The Pl replied there was, without fhewing in
certain, either that it was Town, Hamlet, or Place known, and
‘ all
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allthat inDeteftat. of nice and dilatoryExcept. And it wasalfo -
obferved, That till thisGencrat. of late Times it was never read
in any of our Books,that any Body politick or corporate endea-
vour'd or attempted by any Suit to avoid any of their Leales,
Grants, Conveyances, or other oftheir own Deeds for theMif
nofmer of theirtrueName of Corporat. but after that aWindow
wasopened to give ’emLight to avoid their ownGrants far the
Mifnofm. of themfélves,what Suits and Troubles thence enfu-
“ed everyBody knows. But it was faid, for every curious or nice
Mifnofm. God forbid, that their Leafes, or Grants,&¢. thould
be defeated ; for there willbe a found Difference betw. Writs
and Grants, and in all Cafes this is true, 94’ () apices juris (5) Co.Lit22s.
aon funt jura. But itwasrefoly. that as this Cafe is, there was 3.5:304b. Noy
a fuffic.Name in Law to make the Except. good. For nomen 3*'0C>1263.
dicitur a nofcendo, quia notitiam facit, and in thisCafe it isa-
verred, g4’ cogritum fuit per nomen, &c. So thatit is not only
notum, but cognitum, which ismore 5 and by true Etymology
and Senfe, Cognons major’ cft ex fanguine trattum, hoc intrin-
Jec’ eft, agnomen extrinfec’ ab eventu ; and yet the Law doth
not regard this precife Propricty of Words. For if a Grant be
made to aBaftard by the Sirname of him who (as is fuppofed)
begot him, it is good, if he be known by fuch Name. So ifa
Rem’r be limited Rich. filio Rich. Marwood, it is good, al-
the’ he be a(¢) Baftard, ifin vulgar Reputat. and Knowledge (:41E.3.19.0,
he be known by fuch Name, as the Book isin 39 E. 3. 11.4. é"‘{: B
and yet in'I'ruth and in Law he is zullius fil', for of a Baft.icig 5o % 3>

(#) 10Co,125.b,

" . . Y : Br. grantay.
faid, Cui pater eft populus, parer eft fibi nullus, € omnis; ljoyﬁ 32

: Cui parer eft populus, non babet ille patrem. %vrwhn]bfsms to.
Ingr E.3.1g.4. there is a notable Cafe. () Richard Thompfon ;3,1 705

had Iffue by one: Foban before Marrigge.4gnes, and afterwards Moor 43c.
married Fvban, and made a Feoffm. in Fee, and took back l;‘ﬂf- 67. 4.
an Eftate to himfelf for Life remancre inde neta Jil’ pred’ ;ni3%
Richardi € fobann', and agreed that it is & good Rem’r, 2 Rol. 43.
without any Averm. that fhe was known to be their Daugh- i

ter, as it was in the faid Cafe of 39(¢) Li.5. but.thcre it wis (e) 39E.3.01.
objeéted that a Baftard is not their Daughter in Law, and Antca.
therefore the Rem’r void : But there Fiuchd. gavethe Rule

and faid, it is found that the Daughter wasborn before the

Marriage,{o that by theirMarriage after fhe was their Daygh-

ter. In which it is to be obferved, that altho’ by the Com.

Law fhe was not their Daughter ; yet becaufe fhe had Co- ,
lour by the Ecclefiaft. Law, which faith, ( ). 24" fulfequens (f) Swiabs1o.
matrimonium tollit peccarum précedens, this Colour is fuf-

ficient in Cafe of a Conveyance to make the Remain-

der good. And fo note a Difference between a Defcent

and Burcha&; and therewith exprefly agreeth 35 Af. 13. &) Hob. 32.
In27 E.3,85. 4. b. W. Abbot of Worceft. by the (g) Name Co, Lit. 3.3,
of J¥. Abbot of 7. by his Deed, with the Confent of his Co- %x(‘& 43
vent ' granted to the Burgefles ofKI/KCommon of Pafture “4 ™ <

in
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in cert. Lands, and altho’ hisChrift. Name was miftaken,yet

#)Co.Lit.3.2. forafmuch as there was a fuffic. (#) Certainty to afcertain the

11Co.21.2.

" }Co.121.3,
E o 4.8. a.

Name of the Grantor, fz. Abbot of /7. for that Reafon the

Grantwasadjudg.good 5 for in this Senfe it is true, (b) Nibil

Jacit error nominis cume de corp. conflat, but otherwife it isof

"aWrit ; for there if the Abbot be named by a falfe Chriftian

Wame, the Writ(c) fhall abate, becaufe he may gurch. anew
£

Co, 1:6. 2, Writ, and therewithagree18E.4.8.0. 15 H.7.1.0.§5 22. H.6, ¢,

130, 21. b

As to the 2d Objeét. which has been made, that in thisCafe
there wasnot a fuffic. Time to make theReputat. of a Manor,
and that Time out of Mind is requifite in this Cafe 5 it was
¢~ frered and refolved, that there is a Difference between a

i

" idle toa Thing to be created and claimed by Prefeript. of
‘Lime, and the Name of 2 Thing in ef to make it pafsin a
Convey:nre, for no Man can claim Rent, Common, or other
Pr:fit o inherit. by Ufage, but he ought to claim it by Pre-
1..ipt. a temp, cuijus memor’, €. forfuch Time is requifite by
theLaw ; butto make a Thing in effé pafs by a Name,there
needs not Time whereof, ¢, but fuch conven.Time that it
may be known by fuch Name. And It will be asked to what
Places cught fuch Knowledge to extend 2 To all England ?
Or to all the County in which the Land lies? * Or to what
Place 2 Te that it was anfwered and refolved, that it extends
only in Law a4 wicinctums of theTown where the Land lies,
for there the Knowledge ought to be, where it ought to be
tried, and that isiz vieineto of the Place where the Land lies
For the Name of a Manor or Land, crother local Thing isto
be tried, where it lies, becaufe it is lIocal 5 as the Name of the
Perfon isto be tried where theWritis brought,becaufe it is tran-
fitory; and therefore it wasagreed,that theHoufe in theStrand
new of late called Excerer Houfe, and the Houfe in Fleerfs.
now called Zioxfzr Houfe, have within thefe3 Years gained fuf-
fic. Namesamongft all theirNeighb. to know it by fuchName,
and thereby to diftinguifh the fame Houfe from other Houfes.
In 41 E.5. Maintenance de Lre'49, the Cafe wag, thatin Truth
thete wasa Manor called A4piegsfe, and it was wlfo known by
the Name of 4fple only, and there in a Prac. brought
of the Manor by the Name ofthe Manor of 4/p/e without Ad-
dit. the Tenantafter theView, demanded Judgm. of the Writ,
becaufe the Manor put in View was the Manor of 45~
plgife 5 1o which the Demandant faid, that the Ma-
nor put in View is known by the Name of Afple, and
thereupon Iffue was taken. In which it was obferved. 1. That
“the Plea for the Maintenance of:the Writ was, That the
Manorisknown in the prefent Tenfe, which is intended, the
Day ofthe Writ purchafgd withoutany Prefcript. 2. Thataltho’
a Manor cannot begin within Timeof Memory, yet a Manor
smayacquirea Name to be demanded in a Precipe withincon-
ven. Time. And 3. That fuckName acquired by Knowledge of
the Country is fuffic. without the trueand proper Name. Vide
gH. 6. 32. 0. forinthat Senfeitis true, denois’ propr’ mon eft
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curandum, dum in fubflantia non crretur, quia (2) noming (4)sile 31,
murabil’ funt, ves autem immobiles, In (b) 45E.3.6.4.1n aQua- (6) Br. Qu,
re Imped. of the Church of 3. the Def. pleaded, that there ImP-33.
was no fuch Church in the County where theWrit is brought;
afterwards Iffue was joined that there was a Ch. in the fame
County known by the Nameof 2. for Finchd. who gavethe
Rule there faid, if any Ch. in the County be known by fuch
Name, it is fuffic. to maintain theWrit,which agreeth with the
Book of (¢) 41 E.3. In21H6.q.0.0. In Trefp. verfus Fobann’ g,‘l)a;g‘m? 3
Arderine Abbatem . Fobannis Baptift® de Colcheft. The Ab- e hriefl;;.c
bot pleaded, that he was founded by the Name of the Abb. Antca 65.b,
of the Ch. and Monaft. of 8t. FolnBapr.ide. The Pl.faid, that
thisAbbot was known by the one Name and the other, and

fo tolffuc 5 in which it was obferved, that it is fuffic. to fay,

thatthis Abb. (without faying and his Predecefl)) wasknown

by fuch Name. Ergo, there needs not Time whereof, &5c.
41E.3.5.a.there it appears, if a Chapel be intheTime of H.3

and when it became void K: H. 3. prefented toitasto a Che

and fo did £E.1. and E.2. and afterwards .3.being difturbed,

brought a Quare Imp. as to a Ch. and there Cavendifb Ch.

Juit. faid, That after the faid Prefentments had been receiv.

to the fame Chappel as toa Ch. I fay it is not now a Chap-

pel but a Ch. By whichitappears, that the faid Rule istrue,

that nom’ funt meurabil’ res autem immobiles. And therewith

agreeth 11 H.5.18.0. where the Cafe was, that a Parfon had

an Annuit I?Prcfcript. of a Vicar, and afterwards E.3.when

theVicar died, prefented one I as Parfon, and {o were all his

Succeflors prefented as Parfons, and the Parfon madea fpeci-

al Prefeript. 2. That 4. was Vicar, and that he and allhis Pre-
deceflorsVicars,§9¢. And thatafterthe Death of 4. the K. pre-

fented as to a Parfonage, and fo that he and his Sudeefl. Par-

fons had payed, &Jc. and charged the Def. as Parfon in aWrit

of Annuity, and there it appears that by the faid Prefentm,

the Name of Vicarage was changed into a Parfonage. Asto

the 2d Objeét. That the Averm. was impoflible and repug-

nant, that from the Time of the Levying of the Fine it was

known, reputed, &c. To that it was anfwered and refolved,

That there wasnotany Impoffibility or R epugnancy,forinthe

Averm. thereare 4 Words, cognit. habis. repurat. & 72767:61:[’:!5.

and they were true before roE/ forthen,and Time whereof,&c.

it was revers a Manor, {othat the Knowl. Reputat. or Appel-

lat. did not begin from the Fine in 1ol but this Averm. coi

tinues that which was in Truth before the Finea Manor, from
theTime of the Fineto be known,reputed and called a Manor,
And always the Reputat. is better,when it hath a Ground and
is founded on Truth. And therefore if & Man marries with a
Woman (4) precontraéted, and has Iffue by her, this Iffue in
Law and Truth bears the Sirname of his Father. But if af-
ter the Husband and Wife be divorced for the Precontradl,

2 Inft, 634-:

K 2 now
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- npw the Iffue has loft its Sirname s for g5-it hath been fajd,
Cognomen majoruin eft ex fanguine traétump, and now the If-.
fue is Baftard &5 nullins filins ; and vet becaufe he once had
a lawful Sirname, it is a good Ground of Reputat, fubfequent.

8o if [ have a Park by the K’s Licence and Grart, and it is
commonly known by the Name of a Park, and afterwards I:

furrender my Patent to the K. whereby in Law it is no Park,

yet having once the Name of a Park in Truth, it is a good

Ground for Reputat. and Continuance of the Name of a Park.

after; and the Avowant might have preferibed as this Cafe.

(s, that the faid Demeans and Services had 4 tempore cujus,

g9¢. becn known by the Name of the Manor; for before the:

Finc it was known'in Truth, and after the Pine in Reputat.

fo that itis not a Creation of a new Name, but a Continu--
{#) Dyer 233 ance of the old name. Fide y El Dyer 233. (2) The K. feix -

Phi% i fed of 2 Manor, whereof all the Demeans dre leafed forfLife

bg the Léafe of an Abbot, rendering Rent, in that Cafc the:

K. has not 2 Manor in Pofleffion, not cap hold Court ; and:

yet if the K. leafes the Manor to anothér for Years as a Ma-

(%) Ant.g5.2.b. nor in ?oﬂéﬁ? the Leflee fhall have the () Revn and the

§ffi> S‘E-O ’-2“6‘_'& Rent: For altho’ it is not in a Manor in gffé, yet it is well
5 Co.124.b. known that it-was intended to be demifed. And to that Pur--
8Co.c6.a.  pofe is the Cafe in 20 EL Dier 362.. where the Cafe was,
1&“&;?:; Thar (¢) Pd. 6. was feifed of the Manor of Clevery, of
Dyer 125.plss. Which a Wood containing 300 Acres was Parcel, E4.'6. by.
233: pl. 10, 11. his Letters Patents granted the faid Wood in Fee, and af-

‘

1!15‘;": : k. + terwards the faid Wood efcheated to him for Treafon. Af-
grant §6. 7 E. terwards the Qlcep granted the faid Wood in Fee, the
ﬁ;:z?fmgr‘\;z.zz Grantee regranted it to Queen E/ who by her Letters Pa-
Fitz. prant gy, tonts granted the faid Manor, & omenes bofgos ntodo vel an-.
3¢ H.'8. Br. zj_@’l’fc cegnit. vel reputat, ur pars membrum, vel parcell’ ex
goanc go. Jufien mancrii to the Earl of Zeicefler in Fee:. And althe!
ey 78!?- > 11 ret veritate, before the Severance made of the Wood by
Lane 3, 7. King 7. 6. it was always Parcel of the Manor, yet in goed:
}3,[;\,] rée;l;.s 18, Propriety of Specch it was then, coguit. ur pars & e
Hob aag s brum dilti manerii s foraltho’ 7ur) isa Word of Similitude;
(¢) Dy. 362, and not of Identity, yet Truth is the moft fure Foundation
?é: A RC(B(;EE of Knowledge and Reputation, and therefore it was there ad-
Moor 190,1 or. Judged, thar the Wood did pafs. As to the 3d Objection;
1 Leon 15~ thata Manor in (4) Reputat. and not in Truth fhall not pafe
gd) 2 Eﬁ}.l}ep. py Fine, which js a Jegal Proceeding drawn by Men-learned
C7r: Elgas, 7g7; in the Law, and therefore vulgar Reputation will not ferve:

708. Noy 7. © inits to that it was anfwered and. refolved, ‘that the Ruler
glf?r(ffo'g b which Srpmor gm;g ing Z. 3.38. in the like Cafe, wastrue,
4ib.a%id 6. That the Procefs of - this - Court fhould’ not be main-
T tained by Ufage in paiss ~but there is ‘a Difference
¢} inter Brevia . adverfaria, f¢. brought as an Adverfury

to recoyer the Land,&9¢. 85 brevia amicabilia, fc. brought by

Confeng and Agreement among® Fiiends; for it is true in

1 : ' ' brevibus
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“brevibus adverfariis, the Procefs of this Coutt fhall not follow
‘the Cuftom ot Reputat. of the Country,asin 6 E. 5. 11. The
'E;emand in a Writ of Entry deinanded the Manor of C, the
en't faid that the Tenements put in View, arc a Houfe and
a Carve of Land called, ¢9¢c. and not a Manor, &¢. By which
it appears, that if it were not in Truth a Manor, altho’ it
werc in Appellat, theWrit fhall abate: Butit wasadjudg’din
8ir FohnBruyn’s Cafe, in the Beginn. of the Reign of Q, EL
That in 2 com. Recovery which ishad by Agreem. and Con=
fent of Parties, of Acres of Land; they fhall beaccounted ac-
cording to the cuffomary and ufual Meafure of the Country;
and not according to the Stat. de rervis wenfurand’ made an:
'53.F.1. So itis agreed in 47 Z.3.184. That if 2 Man bargaing . . .,
and fells fo many Actes of Wood, it fhall be (2) taeafurtd ac- g,’o) F“E"“%’
cording to the Ufage of the County; fi. according to 2¢ Foot P s
tothe %od, and not according to the faid A€, for (b) confie- (8) 10Co.1400a;
tisdo loci eft obfervands. And itappears by the Book in 392%.5: ;é;’ 28 b,
11.2.that aRem’r limited toa (¢) Buftard by the Name of Son (i) 'Ri;f'a P
of R. Maravood, wheseas in Truth he was nnllins fil was good; 4! F. 4. 19,20,
becaufe he wasknown and reputed as his Son. And .22 &23 };i‘- Lit. 3. by,
EL in the K's B. i Ejef firme berween Vinesand (d) Dur- b, 30, 17
bam, a Leafe was pleaded of a Manor, &2, whereof the Te= Antea 65, a:
pements inwhich, €5¢c. were Parcel, and Hlue was joined; 94 %‘?";‘F 3100
w0 dewifit manerium and on that 1fue theJurors gave a 1pe= Moor sy
cial Verdi&, f¢. that there were not any Freeholders,but divers Noy 35,
Copyholders of the faid Manor; and that it wasknown by the ? d]){z?lb 45,44,
ame of 2 Manor, and after good Confiderat. It was adjudged "™/ H47!
by Six Chr.Wray Ch. Juik. € toram Curiar; that althd’it was ,
st a (¢) Manor in Law for Want of Freeholdets, and altho it {¢) Dottpl.148,
was in Pleading, which is always drawn by learried Men, and
that it was in an A&ion adverfary; and not draicable ; yetthat
forafmuch asan [ffue is triable by Lay-men, and that inTfuth.
the Tenements in which did pafs by the Leafe ( and therefore
not like to a Writ it was a<§ udged for him who pledded the
Demife of the Manor. Hill. 25 El in this Court Carrer’s Café
was, that whereit is required by the Stat. of 1 H.s.¢. 5. that i
evety Writoriginal, €c. in which an Lxigent fhall be awarded
that Additions fhall be given to the Def. of their Eftates or De-
grees, orof their Trade, &5¢: and the Cafe was, that onewas o
1) Yeoman by his Birth, and yet commonly called Gent. 1n ¢ £ 3 Tufh. ¢é4.
that Cafe, in fuch Writ brought againithith, hc may have the
‘Addition of Gent.altho’ in '%ru:h he is not a Geiit. butonly
by vulgar Reputat. but forafmuch as the Intent of thie Act is
to have fuch a Namie; by which he may be kinown, it is
fufficient to fatisfy the At of Parliament. Another Rea-
fon was added; that in, this Cafe there was at the Time of
the Making of the Indenturesin Anmo 16 Llizi e Mo
nor in Truth, fil. in the Lady Moyle for the Term of
‘her ‘Life; which waé fuﬁ'xcietié‘ to fupport the Na'm%
Q 3 0
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of the Manor; ‘and to make-the Demeans and Services pafs
by the Name of it: Wherefore it was concluded, that by the
Name of the Manor of Beamfton the faid Demeans and Ser-
vices, late Parcel of the Manor, were excepted by the Inden-
ture de anno 16 EL. As to the 3d Point it was refolved, that
the Leafe made by the Adminiftrator ratione minoris atatis
was good; altho’ it was not neceffary that the Leafe fhould
be made; for the Lady Moyle was then alive; fo that that
‘Leafe enured asanlntere(Jé termini to begin after the Death
of the Lady /. But this Differ. was taken, that when aMan
makes an (4) Ex’or of {uch tender Years, (as in this Cafe of
3 Years) that he cannot execute the Will, then if the Admi-
(&) 5 Co.29. b. nifkrat. () ratione minoris taris be granted fpecially, as it
;1;%‘;375:33- was M. 41 €5 42 El in Prince’s Cale, Adminiftr' omnium
132.Raym.48,. bonoruwz, ad opus, commodum, 8 utilitatem executor’ duran-
Swinb. 288. * ze minore etate, & non alir’, nec alio modo commirtimus, 5c.
3 I(‘f)""!'g?g' there fuch fpecial Adminiftrator cannot make fuch Leafe, as
2 Inft, 398,  inthe Cafe at Bar: But when the Adminiftrat. is committed
gat‘ch 138. generally rarione minoris etatis; without any Reftraint or
DalL sy Limitat. therefuch Leafe made, as in the Cafe at Bar is good.
e For by the Ecclefiaftical Law, Minor 1y annis non admitti-
tur fore execurorem s and fuch general Adminiftrator, aztio-

ne inoris etatis, {hall not only have an A&jon to recover

Debts and Duties, (for the Intereft of the A&ions is in him,

and alfo fhall be liable to all Actions; for during the Time

"the Teftator died guaff i:zt{ci{z'atzgs) but alfo he may make

Leafes orDemiles, and they fhall be good,wherefore the Leafe

in the Cafe at Bar was good ; and eo pozius in“the Cafeat Bar,

becaufe no Entry is pleaded by the Ex’or, and he who pleads

the Demife is aStranger to it,and therefore he cannot know

what Rent is referved, and therefore when he pleads demzi-

Jit, i it was for any Caufe void, he might take Iffte 94’ non

demifir, or thew the {pecial Matter, but it {hall be intended

Frima facie, that the Leafe is good, and without Queftion it

is good till the Ex’or attains to 1% Years, and alfo till he en-

ters; as fome faid. Asto the laft Point, 1. it was refolved, That

forafmuch as Paul Lofty had but an Intere(Je termini during

the Life of the Lady Myle, therefore as to the faid Interelt

uFon the Fine de anno 23 El. (which was levied in the Life

of the Lady Agyle) no Attornment could be. 2. When after

the Dearh of the Lady Moyle the Leflce entered, he

madc the Revnin Seintleger, and the Lady Katharine

his Wife, and when they made Declaration of Ules to Haz-

ceck and Sudger, thofe Ufes arofe out of the Fine, to which

Fine noAtrornment could be made by him who had a future

‘Interef}, as is aforefaid: For when Attornment is not requi-

fite to a Fine, which is the Root, no Attornment is requi-

fire. to the Declaration of the Ufes, which are but the
I ' B Branches

{2) 2Inft. 3907.,
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Branches. 3.1t was refolved, thatif a Man be feifed ofaMdnof;
Part of which is in Leafe for Life, and Part in Leafe for Years;
and he leviesaFine to4. to the Ufe of B. inTail, with divers
Rem’rsover, inthat Cafe. fhall avow for the Rent,or havean
A&ion of z) Waft without any (J)Attornm, for whena Rev’n (4)4 Jofied {.
is fettled in. any oncin Judgm. of Law, and he has no poffible (4) ¢ Co. 70.».
Means to compelthe Ten’t to attorn,and noLachefs orDefault gf,'L{;” 000
isin him, there he fhallavow,and fhall Kave an A&tion of Waft 285. Reym. or.
without Attornm. for the Ruleis, g4 remcdio deftituitiir ipfi 5"-‘ Jac. 193
7e valet, f7 ciilpa abfir,asin (c. 20E.3. contra foram’ collar’ be- (-‘.;L’l%hg"gﬂ
caufe the Founder cannot have contra forss’ collar’ of an Ad- ¥z éontra
vowlon, he fhall prefent without any Suit, foy E.3. ¢85 H.y. A form’ colldt. é.
Man fhail be Ten't by the (4) Curtely of 2 Rent ot Advowl. (4) 1 Co.99.b.
altho’ the Wife dies before the Day incurs, or the Prefentm. Fitz. bar 293,
falls; fo the Ld. in Mortmain, or o?a Villain, ¢laims allev'n, S; :“;éf .,,b 66,
by the (¢) Glaim the Law velts theRev'n in him, and he has ab. H75a
no Means to compelthe Ten’t to attorn, and therefore he fhall E,-N-%‘.‘W-d-
avowand fhall have an Aé&tion of Waft, without Actornm. the e ocent 32
fame Law of Letters Patents; and of a Devife of a Rev'n, as le Currelic ‘,3.
appears in34 H. 5.for in all the faid Cafes culpa abeft. But it Perk.Sedk 463,
was obje€ted, that in the [aid Cale of the Fing there was De- dod g 4"5&‘
fault and Lachefs in the Cognulee, for ig might have made (e)Co.Lir.rig.a:
Mention of the Leafes in the Fine, and then he might have Lt Sect 175
brought a Quid jiiris clawar, and compelled the Liefites to
attorn, and fo he had Mecans to have compell d them toatrorn;
wherefore inRegard he had omitted it, there was a Defaule
in him, and by Confequence he fhall ncither have an A Hon
of Waft,nor avow withoutArtornm. nomorcthan if one leviesd
Fine to anoth. of Land,which isin Leale forLife, heis without
Remedy forRent orWaft without Attornm:T'o which it wasan- °
fwered and refolv. that in the faid Cafe the Conufee couldby
no Poflibility have a Quid juris clamats for altho’ he hadre-
;e . . » & . - : P . &
cited the particular Eftatesin the Fine, ‘yct hecould not havé
a Quid juris clamat, for after thé Conufange or Concord; and -
before tfxe Fine engroffed, he ought to fue the Quid juris (f) 380408
clamat, and immediately by the Conufance oz Concord, the
Rev'n paffed to the Conufee, Vide ENZ.(f) t45.4.8 22 Hs
6.59. and o inftanteitis exccuted by the Stat. of (g) 29H8:
of Ufes; {o that it is not poffible for him to Have a Quidju- (¢ co. it
#is clamnat, nor any Remedy to compel the Ten’ts to attors. 305. b €r Bl
And foralmuch ds by the A& of Parliament; which is anAét 2(751 Co. 08.
in Law, f. by the Execut. of the Pofleflion to the Ufe, the g Lir. 2o, 8

enefit of the Conulte to have a Quid juris clamat is toll'dy Haid. 387,
it is reafonable in Regard every Subject, /2. the Gonufor, Co- 4 f—g' e
nufee, particularTen’ts, and all others, arc Parties or Privies £ Co s, b
to the A& of Parliament, that it fhould not rurn to the Pre- y Co. 732
judice of any, for 14 imporentia esicufat legern, and an Actin 19 Couatn o
Law fball prejudice no Man, Itiwas adjudged in the King's ey
Bench, Pafeh. 41 Blizs between i* Hefton and Ruddleftoms Rayin 370438
k. At Com. Law a Man by the Convict. of Felony, f‘e‘ltbmiﬁ'& Hobi 293 -

, , > K & : o
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he has his Clergy, {hall forfeit all his Goods which he had at
the Time of the Coriviction, or which he fhall acquire after,
and fhall rémain difabled to acquire Goods to his own Ufe,

. . tillhe has made his Purgation. 2. That where by the Starute
G2 of (2) 18 Bl . 7. it is enafled, That after Clergy allowed, he
o st fhall riot be delivered to the Ordinary, as before was ufed, ta
170. 2. b. make his Purgation, but fhall be burnt in the Hand and de-
Hob. 294 livered ; which A& has taken away his Means to enable him-

felf again ; and therefore it was adjudged, that afrer he is de-

. livered by Force of the A&, he Thall be enabled in the fame

Manner as if he had made his Purgation. And it is in Effeét

all one with 4 Bargain and Sale by Deed indented and inrol-

led, for there the Ufe pafleth from the Party, and the Stat,

executes the Pofleflion,and the Party has no R emedy; nor is

there any Default in him, and theref};re the Rev’n fhall be in

him without Attornment. Se in the fajd Cafe of the Fine, the

Limirat. of the Ufe is declared by the Conufot, and Cefluy

gue ufe has the Ufe by him, and that is exécuted by the Sta-

, 3., tutes and B. inthe faid Cafe fuppofeth the Gift to be made
g@l\;‘f‘ig‘l Bg: - by the Conufor, as it is adjudged in (5) y E. 6. Br. Formedon.
" And for the fame Reafon 1t was refolved, that in the Cafe at

Bar, when Seintleger and his Wife levied the Fine in 16 Bl

and by Enumeration of Acres and Towns, all the Demeans

of Beamftor did pafs, and theLaw (forafm. as they were ex-

cepted out of the Ufesin the Indentures in 16.F.) did create

and veft the Ufe in Seintleger and his Wife again, as it was

Vauch before,that they fhould have anA &'n of (c)Wait,as they might
(c) Vaugh. 43- have before the Fine levied, or otherwife there would be great
Mifchief in fuch Cafes innumerable: So, be the Ufe limited

* onthe Fine to a Stranger, or to himfelf, created by Aétin Law,

’ or limited by Declarat. of the Party, it is all one. But (4) Ozw-
(@D sCox13-8 [3’s Cafe, Mick. 36 ¢ 37 Fl. reported by mein my 5th Part
Owen 23 " oI Reportsin Mallory's Cafe, where the (¢) Conufee of aRev'n
2 nderd, 15, by Pine diffeifes the Leffee for Life, and makes a Feoffm. in
(o) Co. Lit.  Fee, the Leflee re-enters, that s no A ttornm. for he cannot
(3}9) Cog..!_.it.' (f) plus juris in alivme transferre quanz ipfe baber. So in
309:6.4Co.24.b Kottisfora’s Cafe there cited, if fuch Conufee of a Revnbe-
s gg 57 g- foreAtcornm.(g) bargains and fells theRev’n by Deed indent.
$Co. 1 ,33 .a. andinroll. that fuchBargainee fhall not avow, ot havean A&n
(g)5Co1z.a. of Wat without Attornm. caznf qua fupr’. And Walm. {aid, that

s the Cafe of Limitat. of 2 Ufe on aFine had been adjudg. inthis

Court, according to this Refolut. Note, agood Refolut. for ali

- Conveyances on Confiderat. of Marriage or otherwife,uponLi-

mitat. of Ufes on Fineslevied, or Reco veries,&9c. And obferve,

by this Refolut. there is redt Facility and Safety for them to

whom Ufesare levied y which isalfo good for the Benefit of the

Commonwealth, that particular Ef%ates fhould not be difpu-

(#)sCo 113.0.b. pifhable of Waft, nor tﬁofe in the Rev'n barred from recovers
Yeoei9b: ing theirRents,which inall Equity and Reafon are due to ctn,
8Co, 94.3.  and nolriconven. to the patic. Ten'ss, For upon Execut. of E~
flates by the Stat. of 29 H. 8, of Ufes, _(as upen Covenants

in Confiderat. of Blood, or upon () Bargain and Sale by
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Deed indented and inrolled, and the like) there needs no At-
tornm. 4. It was refolved, that altho’ therc was not any Pri-
vity between them in the Rev'n, and Pa. Lofiy, for he had
but a particular Term for 1o Yeats out of the {aid Leafe of
56 Years, and if the Rev’n had been granted over, that he
could never have attorned; yet when thofe in Rev’n ejetted
the fecond Leflee, and enfeoffed Glanvile and Sturges, &e.
that by the Regtefs of the fecond Leffee thofe in Rev'n by
Foice of the Feoffin. thould avow for the Rent, and that for
divers Reafons: 1. Becaufe that Re-entry is not in all Re-
fpe@ts to be refembled to an exprefs Attornm. for to an ex- '
prefsAttornm.(4) Notice is infeparablyIncident, as appears in (4, .6,
Tooker’s Cafe, but he who re-enters may be ignorant of the 8.6,
Peoffm. 2. Thofe who claim by the Feoffm. have the Rev'n 5 Co. 113.b..
in them, and have not Means to compel the particular Ten’t /™ S
to attorn, as hath been faid beforc : But when a Man makes CoLr, 33945.
a Feoffim. of a Manor, there the (5) Services do not pafs till (4) 1 Rol.zof.
Atrornm. but remain till Attornm. in the Feoffor, as Litr. & T 401/
holds : And fo it was ad'ud%ed in the Common Fleas, x5 El. = ° ,(’( -
in (¢) Bracebridge’s Cale. But in Pleading of a Feoffim. of a (<) Co. Lit.
Manor, he need not alledge (4) Attornm. of the Tenants of 317; b 318-4..
the Manor, but that fhall come in on the other Part. And o , Lco;;/?,si&,.
the Books 21 E. 3. 19 E.3. the Bifhop of Canzerbury’s Cafe, 1 Anderl. 113,
30 E. 3. in Droit de Gard, 8 H. 4.1. 9 F. 4. 33. 42 Aff. 6. 4% 133 b.
20 H.6.9. 39 H.6. 24. v H. 7. 5. 13 H. 7. 14. 34 F. 3. Do~ 'd)?f,.?);('l, on
ble Plea 24. 43 Aff. 20. Temp. E. 1. Lit. Attornm. are well Co. Lit. go3.b.
reconciled. 3. By the (¢) Regrefs of the fecond Leflee, it re- %{[g'vb]
vefls all Interefts, and fettles a Rev'n,which A& fubjeéls not 3 o, 332’_";,_
only the fecond Leflee to diftrefs, but the firft Leflee to Waft, (¢) Co. Lit. .
and after the fecond Term ended, to diftrefs alfo: For the 3!8-D- 319 &
firft Leflee hath put this A&, f2il. to imake Re-entry, in the
Power of the fecond Leflee, and therefore his Re-entry which
is the A& which makes a Rev'n fhall bind both : And the
Re-entry of one may fubject himfelf to a Diftrefs, and an A-
&ion of Waft, who of himfelf could not attorn ; and therefore .
it is held in 32 F. 3. 4ge 8o. that a Man (f) non compos men- (f) 1 Rol. 2964
tis, cannot attorn, for he who is amens (without a Mind)
cannot make an Attornm. which Is an Agreement; and yet
if a Man, non compos mentis, be Leflee for Years réndrin
Rent, and the Leflot ejeéts him, and makes a Feoffm. ang
afterw. the Leflee, 70 compos mentis, re-enters, this A& of
Re-entry fubjets himfelf to diftrefs, and an A&ion of Waft;
altho’ he could not make an' exprefs Attornm, So in the Cafe
at Bar, although the fecond Leffee could not make an ex-
refs Attornm. yet hiis Re-entty revefting all Interefts and E-
fates which were devefted by the A& and Wrong of the Feof-
for, fhall fubje& both the Leflees to diftrefs, €5c.. And as the
2d Leflee might affent,that he in Rev'n'fhould make a Feoffm.
and Livery and Seifin théreuion, and that fhould bind the
firflt Leflce, forafmwh as he | ad given him the,'Pbﬂ’c{ﬁog F;
. 9
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* 10 Co. 83.2. So in the Cafe at Bar, the firft Leflee having made a Leafe
(‘:) EO» Lit.  to the fecondLeflee, he hath thereby givenhim Power of Re-
2535 Co.68.b. entty, which A& fubjects both to diftrefs, &c. 4. The Law is
(¢)8 Co. 162.. ‘grounded on great Reafon and Equity in this Point, for per-
Cﬁl H{-e 338.2 haps the Feoffee being a Purchafer, and a Stranger, knew no-
2Rol. Rep-3 5 thing of the Leafe, or knew of it, and thought that it was void,
2 Sid. 59. or defeated ; God forbid, if after the Leflee hath eviGted, or
16 CC°-667'ab' lawfully taken the Pofleff’ from him, which he thought to have
?d) Co. Lir.  enjoyed, (¥} g7 affittio adderer’ ajffitto, f¢. to lofe the Pofled.
a18. b. 338. 2. and alfo to be without Rémedy, either for the Rent referved,
2 Rol. %96- b (which theLeflee enjoying the land in conftience ought to Pay)
é?oﬁlllﬁf?z », or forWaft (which the Leflee isbyLaw prohibited to commit.)
6os, 873, 874 And (@) Coke Ch.Juft. faid, That be the Eviét.n by theLeflee by
Poph. 8, 9.~ Entry; orAétion, that the Rev’n remains intheFeoffée, and he
E" 0:52:0:53.8 g a1) avow; and have an A&ion of Waft, againft the Opinion 6f
2 Leon. 188, Afbton,in( b)34.H. 6.6.b. according to the Opinion of T horpe
'3 Leon. 247. ;[Illlf’c. ingr1 £. 3. 18.5. whofaid, That if hein Rev'ndiffeifes the
D”}_l‘,le'gn”"ao. en’t for Liﬁz, and allesis in Fee, altho’ the Ten’t recovers the
Moor 196, 358, Freehold,yet the Rev'nisnot reftored ; {o faid Seron in18.E.3.
636,637. . 48.p. thatif I diffeiferny Ten’t for Life,and make a Feoffim. to
%)A:rd- 65 ’; 137‘ another in Fee; altho’my Ten’t for Life recovers afterwards by
1 xyz,p?, 49.140. Affife, the Rev’n remains in‘theFeoche. 5. (¢) Fort’ &5 equior
Pl 43. 377 eft difpafit legis guain bominiss and therefore he who has a fu-
35 200 ‘;1‘3 45, ture Intereft,cannotfurrender it by any exprefs Surrénd. but by
;1. r? ' taking a new Leafe, which is an A&, and amountsto a (4) Sur-
Perk. (e&. 617. rend. in Law, it may be furrendred and determined, as itis
B ['Ll:eg're‘f:’ held in 37 (¢)H.6.&¢. Soifthe (f) Fdther be enfeoffed in Fee,
2Rol. Rep.171, 2nd the Feoffor warrants the Land to him and his Heirs, now
406 his Aflignee fhall not vouch ; but if the Father enfeoffs his Son
Lane Jio. 273, @nd Heir apparent with Warranty, and dies, in that Cafe the
281, P27% Heir being in Truth affignee, fhall vouch : For the Law Which
37 H. 8.18 a. has determined the Warranty of the Father t6 the Son, will
1’1°W§‘- 197. 5. give the Son the Benefit of the firft Warranty, as it is adjudged
Bt sorender in () 43 E. 3. 5. by which it appears, that the A& of Law is
14535 ftronger, and more equal thanany A& which the Party could
2 é"- ‘g-b' have done. Soin the Cafe at Bar,the Entry of the Lefite, by
Ravo: 372 which by the A& and Judgm. of Law, all Interefts and Eftates
O. Benl. 57.  are fettled according to the Law is fironger than an exprefs
Kelw. 70.b. A ttornm. for that the 2d Leflee could not make; and more e-

E;IE[{ogp; o ual,for inafmuch as the Pofle.is evicted bythe 2d Leffee,and
210, :lhercby the Intereftof the 11t Leflee revefted;and a Rev’n fet-

2 Sidh’g?f~ p. tled in"the Feoffee, Equity requireth, that the Feoffee, who
S‘;;)’gi ©17%* hath loft the Poffefl: fhall not be without Remedy to recover
(f) 1 Co.98.a. the Rent,and to punifh Waft,i 8 E.3. 47.4.b. Andley Earlof Glo-
3 (]3?&3 - & cefter’s Cafe, (h) The Leffor diffeifes his Leflee for Lifc, and
Tl e, makesa Leafe for Life toanother,the firft Leflee re-enters, he
Co. Lit. 384.b. leaves the Rev'nin the 2d Leflee for Life, and he fhall have
(5‘43E-3L%3‘b~ the Rent refetved, 46 E.3.30. 2. If he in the Rev’n oufts
S’l’% (‘:.f’; ‘;'.,,, Ten’t by Statute-Merchant, and makes a Feoffm. in Fee, and
{(:,Co.Lir318.b the Tenantby Stat, Merchant re-enters, that makes the Re-

verfien in the Feoffee, yet there is not 4ny Attendance, ¥ide
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44 A p. 11. Baffingborn Affife, » H.5. 5 H.5.12. 9 H.6.16.

and 34 H. 6. 6. Vide (a) 9 H. 7. 25. a. where the Cafe is (8) Co. Lit.
mifprinted, For the true Cafe is as I have feen it in the Ma- /7% 256, &
nufcript; That if he in Reverfion diffeifes the Donee, and 259, 295275
makes a Feoffment in Fee, and the Donee re-enters, he leaves

the Reverfion in the Feoffee : But if the Donee be diffeifed,

and the Donor diffeifes the Diffeifor, and makes a Feoffm.

in Fee, and the Donee doth make Regrefs, the Feoffee fhall

not have the Rev’n but the Diffeifor, for the Difference be-

tween an Eftate and a Right, an Eftate may well pafs to the

Feoffee by the Feoffm. as where he in Rev'n diffeifes the

Donee, or the Leffee for Life; but where the Donee or

Leflee is diffeifed, now he in Rev’nhath but aRight,which

he cannot trunsfer to another, and therefore when he diffeifes

the Difleifor, and makes a Feoffment, that pafles the Eftate

which he gained by Diffeifin, and extinguifhes his antient

Right; which hé could not transfer to another; And thien

the firft Diffeifor hath the firft Poffeffion, and better Righe

than the Feoffee of him in Rev'’n, for he comes in under

him who diffeifed the firft Diffeifor, and the antient Right

isextin®  So if the Difleifee difficifes the Heir of the Dif-

feifor, now he hath gained an Eftate by Diffcifin, and hath

an antient Right, if hemakesa Feoffment in Fee to another,

he thereby pafles the Eftate which he gain’d by Diffeifin,and

extinguifhes his antientRight,which he could not transfer to

another : For there is fuch an extreme and natural Enmity

between the Eftate by Wrong gain’d by Diffeifin, and the

antient Right, that the Right cannot incorporate it felf in

the Eftate by Wrong and pafs with it, but in fuch Cafe ra-

ther fuffers (4) Extinguifhment than to pafs with it; {o that (4) Hob. 258,
when the Heir re-enters he fhall hold the Land for ever, as

well againft the Feoffor asthe Feoffee : So if Ld.and Ten’t be

by Fealty and Rent, and the Lord diffeifes the T'enant of

the Landand makesaFeoffm. in Fee, the Seigniory isthereby
extinguifhed ; But if a (¢) Man makes 2 Gift in Tail, or a (¢) Co. Lit.
Leafe for Life, &c. rendring Rents and diffeifes the Ten’t 3%9- 3

in Tail, or for Life, &c. and makes a Feoftment in Fee,

there the Eftate pafles to-the Feoffee, and when the Donee

or Leflee re-enters, he revives the Rent as incident to the

Reverfion. The fame Law of a Leafe for Years in the Cafe

at Bar. So there is a Difference between a Reverfion with :
(4) Rent incident to it,and a Right,or Seignioty, or Rent in (4) Dyer 31.
Fee, 28 H. 8. (¢) Dy. 33. b 4 Eliz. (f) Dy. 212. the Cafe Pk il
of the Greyhound. And Judgment was given for the De- (C,«)) Dye. oz,
fendant, who made Conufance in the Right of Heury Fineh, pl. 37, 38
and this was the firft Matter in Law, that Coke Chief Ju- '
flice argued in the Common Pleas after he was Chief }u—-

fice,
‘ Hil,



ér. Jac. 151,
2 Inft. 91, 93.
Co. Lit, 82. a.

() Cr. Jac. 66.
5(' 230. 126. b,
127..3.

Yelv. 59.

2 Inft. 93.
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(%) Co. Lit.
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HZ”. 4 J&CObi,
In Communi Banco.

The Lord Darcy'’s Cafe.

THamas Lord Darcy of Chichefter brought a Writ de Pa-
- lore Maritagii againt Stephen Page, Brother and Heir
of Brian Page, Quare cum Maritaginm ipfins Stephani ail.
ipfum Tho. Dominum Darcy pertineat pro co guod pred’
Brianus terram fuam de eo tenuit per fervitiume Militare;
& idem Tho. Dominus Darcy prefat. Srephan. dum fuit in-
Jra eratem & in cuftodia fua, competens Maritagium abf>
que difparagatione, juxta formam Staruti de communi conci»
lio regni Domini Regis Anglie inde provif. fepius obiuleriz,
idem Stephanus maritagium illud rmﬂaﬁ%mfm’ T lo. Do-
wmino Darcy de maritagio fuo non (arisfattos fb in terras &
zenement’ tla intrufit, € de maritagio fuo eidem Tho. Do-
mino Darcy [atisfacere comtradiciz : And counted that the
faid Brian held twenty-five Acres of Land in Peldon in the

-County of Zffex of the Plaintiff, as of his Manor of Newbali.

in Peldon aforefaid by Knights Service, €¢. and afterwards
the faid Brian died in his Homage without Iffue; the De-
fendant being his Brother and Heir, and of the Age of
twenty Years and fix Months, and that the Plaintiff tender’d
to him being then within Age a competent Marriage, fi.
Mary Mannock Daughter of Anthony Mannock Gentitman;
then of the Age of eighteen Years without Difparagement,
and that the Def. refufed. The Def. denied theTender; upon -
which the Pl. demurr’d. And this Cafe had been many Times
argued at the Bar, and this Term was argued by the Juft. at.
the Bench, and upon open Argum. it was adjudged for the
Pl for the Reafons and Caufes teported in (@) Palmer's

‘Calfe in the fifth Paft of my Reports. And fo this Queft. is

now in Peace, being adjudged by beth Courts. Note Reader,
The Cafe of the Heir () Female differs much from the Café
of the Heir Male. 1. Becaufe for the Heir Female the Guar-
dian fhall never have the Forfeiture of Marriage; for at Com

Law
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Law the full (2) Age of the Heir Female was 14 Years, as (,) Co. Lit,
it is refolved in 35 H. 6. 52. Litt. f- 22, Stamf. Prevog. 13.5. 18.b.
F. N. B. 256. ¢. €5 259. and many other Books; fo that if
fhe be of the Age of 14 Yeats at the Time of the Death of
her Anceftor, fhe fhall be out of Ward, and if {he be within
the Age of 14 Years, fhe fhall have (b) Livery by the Com. () co, Lit
Taw at theAge of 14 Years,for that makes as to this Purpofe 79.2” v
her full Age. And at the Com.Law there was not in any Cafe
any (c) Forfeit. of Marriage, but only the fingleValue, 16 E.3. (), 1na
Aion fur ls 8rar. 14. Butthe Forfeiture of the Marriageis Co, Lit. 02 o0

iven by the Stat. of Merton, c. 6. made 20 H. 3. the Words 4 Co. 82.2.
of which Stat. are, De herede antem cum [it quaruordecine
annor’ vel ulranfy; ad plow’ arar', fi fo mariravit fine Licen-
tia Do’ fui, &c. Dowe’ fuus tunc reneat tery’ cjus ultra ver-
wmin' etaiis fue, [bil. 21 annor’ per tant’ tempus, . which
A& without Queft. cannot () extend to the Heir Female, for (2)Cr.Jac. 151
it extends only where fuch Heir is 14 annoy’, vel ultra, and '
the Heir Female at fuch Age is out of Ward; alfo the Stat.
fpeaketh ultra rermin’ etatis fug, [t. 21 annor’, and that is
the full Age of the Heir Male as to Wardfh. and not of the
Heir Female. And vide the Stat. of ¢) Wefh. 1. ¢. 22, where () 5 Ingt. 202,
the Star’ of Merion is recited, and then it is provided as fol- 205,
tows. And of Heirs Females after they have accomplifhed the

¢ of 14 Years, quafi dicerct, The Stat. of Merton has pro-

vided for the Heir Male; and becgufe no Provifion is yet made
for Heirs Females, by the fame A& it is provided, That the ‘
Lord fhall (f) nat have or keep by Reafon of Marriage, the (f)CrJacasr,
Tands of fuch Heirs Females, above 2 Years.after the Age
of 14 Years; and if the Lord within the 2 Years do not mar-
ry them, then fhall they have an Aion to recover their In-
heritance quictly, without giving any Thing for the Wardfh.
or the Marriage; which 2 Years is given by the faid Stat. for
the Benefit of the Lord, as appears by (g) 35 H.6.52.53.& (g) Co. Lit.
Lirt. £ 25. And if within thefc 2 Years the Lord tendersa 79. 2.
Marriage to the Heir Female, and fhe refufes, and marries a4y
elfewhere within the 2 Years, yet the Lord fhall not have
the Forfeiture of the Marriage, for the Stat. gave it only to
make a Tender, and therewith agrees the Book in 35 H:6.
Gard 71. by the Opinions of Prifet, Marklam, Yelverton and
Danky. T%e 2d Difference between the Heir Male and the
Heir Female was, That at the Com. Law, if the Guardian
had not madeTender to the HeirFemale before 14 Years,the
Td. could not have held theLand of fuchHeir, (as he might of
the Heir Male) Now?' pene, till the Value were paid. For the
Law did tender their [peedy Advancem. guia maruriora fint
wota mulicy’ quam viror'. " And therefore the Heir Female

x?x.c have entred into her Land immediately afterthe Age
i 4 Years,for her better Preferm. in Marriage,and therewith

pgreeth (b) Lit, 22.b.exprefly, and 35 H. 6,52, 53 yot in g:}; (%) Cos Lit.

’ ' ' 79"
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Cafe the Lord without any Tender before fourteen Years,
fhall recover the fingle Value, for that de mero jure persi-
net. 3. If the (4) Lord holds the Land over 14 Years, du-
ring the 2 Years by Force of the Statute of W/zftm. 1. and
wisﬁn the 2 Years makes no Tender, but takes the Profits
of her Land, and fo hinders her Preferment in Marriage by
receiving all the Profits of her Land, in that Cafe, as the
Statute {ays, if he doth not make (within thefe 2 Years)
any Tender, then he fhall lofe by exprefs Provifion the Va-
lue of the Marriage, and fhall content himfelf with the Pro-
fits by the 2 Years for his Value given him in Lieu thereof
by the Statute ; fo that every Guardian who holds the Land
in fuch Cafe .ought to take heed that he makes Tender
within the 2 Years, or elfe he will lofe the Value; but if
he will wave the Benefit of the 2 Years, or if he cannot
hold the faid 2 Years, as Guardian of the Body of the Heir
Female only, there he fhall have the Value of the Marriage
without any Tender. And to the principal Cafe, Coke Chief
Juftice added this Reafon, () That if the Common Law
would have compell’d the Lord to have made a Tender to
his Ward to have the fingle Value, the Comman Law would
-have given all neceffary Circumftances to the Performance
and Accomplifhment thereof, as to have appointed a certain
Place, &¢. where the Tender ought to be mades and not
leave the Lord who was the Superior, to feek the Ward
who was the Inferior, and who might, if he would, takeAd-
vantage of his own Flight, or fubrerfuge, when no Laches
coyld he in the Lord, ’ :

Pafch.
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Pafch. § Jacobi,
In Communi Banco.

BurRrEeLs Cafe,

IN an Ejeftione firme between T homas Burrel Plaintiff, Co, Lir. 3.1,
and Seth Hulmes and Robert Holmes Defendants, of Lands Lane 48, 113,
in Huntington in the County of Zork on a Demife made by Hob- 166.
Richard Burrel and William Allein, to which Not guilty
was pleaded ; on the Evidence the Cafe was fuch, Grand-
father, Father and Son, the Grandfather on the Marriage
of the Father, made the Father’s Wife a Jointure of other
Lands, and at the fame Time, fiil. 8 Septemb. 23 Eliz, co-
venanted to Demife the Tenements in which, &, to the
Father, and 10 Septemb, next following, according to the
Covenant, the Grandfather by Indenture made a Demife of

" the Moiety of the Tencments, in which, €c. to Seth the
Father, to begin after the Death of the Grandfather for
1000 Years, and of the other Moiety for 1000 Years to
begin at a Day to come, in both which Demifes were Pro-
vifoes, That it the Father fhould die without Iffue, or if he
{hould make any Leafe upon which the antient Rent fhould
not be referved, that the faid Yeafes made to the Father
fhopld be void. The Father 10 Feb. 20 Eliz. afligned over
the faid Leafes to the Ufe of Robers his Son an Infant, to
the Intent that they might not be merged by the Defcent of
the Reverfion; and with this colourable Purpofe and Intent,
that the Infant {hould pay Debts, and within a fhort Time
after the Grandfather died; the Father entred into the
Land, and took the Profits, and made Leafes, and did other
Things, as Owner of the Land, and neither the Affignees nor
the Infant took any Profit, nor paid Debts. Alfo in the faid
Affignment of the faid Leafes divers Perfons of good Credit
were named amongft others; but the Affignment was deli-
yered in a fecret Manner to 3 Perfon of mean Quality 5 for
which and other Circumftances it was taken, that as well
the faid firft Leafes (bein of 2 Form and Device unufual)
as the Affignment were iraudulent ; and after the_Deatl;_

1 ] ‘ . : 0 .
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BurrEeLs Cafe. Part VI~

of the Grandfather, the Father for a great Sum of Money
bargained and fold the Tenem. in which by Deed indented
and enrolled, 2 Sep7. 44 El to Rich. Burrel and Will. Allen
and their Heirs; in which the Fathet covenantath with B
rel and Allen, that the Lands fhould be clear of all Leafes
&c. And if the faid original Leafes, or the Aflignm. thould
be avoided by the Purchafers by the Stat. of{(4) 27 EL c. 4.
was moved and debated : .Andn this Caf¢ on-Evidence gi-
-ven at the Bar of the Com. Pleas, 2 Points were unanimoufly
refolved by Coke Ch. Juit. Walm/ley, Warberton and Daniel,
That where the Words of the faid - Stat. of 27/, are (“ That
“ all and every Conveyance, Grant, Charge, Leafe, Incum-
“ brance and Limitat. of Ufe, of, in or out of any Manors,
¢ Lands, &vc. for the Intent and Purpofe to defraud and de-
“ ceive fuch Perfon, &c. as have purchafed or fhall purchafe
“ &c. the fame Lands, &c. fhall be deemed, &c. only againt
“ fuch Purchafer, &c. void, fruftrate, and of none Ei%'e&.)
1. It was refolved, That if the Father makes a Leafe by Fraud
and Covin of his Land to defraud others to whom he fhall
demife or fell it (as all fraudulent Leafes fhould be fo intend-

~ ed) and before the Father fells or demifes it he dies, and the

(8)11Co.74-2.b.

(¢) s Co. 60. a.
Do&. pl. 200.
2 Init. 415,
Hob. 72,

2 Rol. 684.

(4) 3 Co.81.b.

Son knowing, or not knowing of the faid Leafe, fells the Land
on good Confideration ; in that Cafe the Vendee fhall avoid
that Leafe by the faid A&: For inafmuch 'as it is intended
and prefumed in Law, That every fraudulent Leafe is made
to the Intent generally to defraud Purchafers, Farmers, &9c.
within this Generality, every particular Purcha,fer,'ljarmer,‘&ip.
is included ;. and the faid A& is very well penned, for the
Words of the Act are (2) general ; and it is not neceffary, that
he who fells the Land fhould make the former fraudulent
Eftate, or Incumbrance, but be the Eftate, &c. frandulent w¢
Jupra, whofoever fells it, thePurchafer fhall avoid fuch frau-
dulent Eftate, &c. - And therefore in the Cafe at Bar, the
faid Leafes being on the. Evidence thought (¢) fraudulent,
the Vendee of the Father and. Heir fhall avoid them. 2. [t
was refolved, That although the Father had nothing in the
Inheritance of the Land at the Time of the Affignm. of his
Term, but the whole' Effate of Inheritance was then in the
Grandfather, yet when the Grandfather died, and the Fa-
ther fold the Land, his Vendee fhall avoid the faid Term by
the faid A¢t, (the faid Affignm. on the Evidence being taken
fraudulent,) for if he had bargained and fold the faid Term
only, the Bargainee-thould avoid the fald fraudulent Aflignm.
and by Confequence the Vendeeof the whole Fee-fimple fhali
avoid it, And it was faid by the Ch. Juft. That that which is
called (4) Truft between the Father and the Son, isin J udgm.
of Law fraudulent as to a Purchaf, And 1 acquaint. Poph. Ch,
Tuft. with this Refolut.and heallowed wellof it,and faid, ir wg.‘s
e
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well done t6 conftrue the faid A& in Suppreffion of Fraid §

and (as he told me) it was adjudged before him and

his Companions, Juftices of the King’s Bench, That where _

a (2) Man in a fecret Manner made an Eftate to the Ufe (#) § Co.60a.
of his Wife for her(2) Jointure by Fraud and Covin to de- (5) Cr.Jaci1s8.
fraud a Purchafer, to whom he intended to fell the Land, ‘
that in fuch Cafe if the Fraud be proved in Evidence, or

co{xifeﬁ'ed in Pleading, the Purchafer fthould avoid fuch

Eftates

Pafch. § Jac.
In the Cowrt of Wards.

Sir DrREw DrRURY's Cafe.

T~HE Calfe between Sir Drew Draury the Elder, Blain- Grjac. 156,

tiff, and Sir Drew Drury the Younger, Defendant in

the Court of Wards, was fuch. It was found by Inquifition
wirtute Brevis, before the Efcheator of the County of Nor-
folky anno-gr El. after the Death of Roger Drury Efquire,
That the faid Roger was feifed of a Houle in Yarmouth in
the faid County, Parcel of the diffolved Monaftery of Black
Fryars in Yarmouth, and thereof died feifed, the Defendant
bem% his Son and Heir, and of the Age of fourteen Years
and feven Months, the {aid Houfe at the Time of his Death
was held iz capite by Knight's Service 5 and that the faid
Roger was alfo feifed of the Manor of Barking in the Coun-
ty of Norfolk held of the King by Knight's Service, and
not in tapite 3 and after Office thereof found, Queen Eli-
wabeth under the Great Seal gtanted the Cuftody and Ward-
fthip of the Body of the Defendant to the Pl. The Pl made
a ’1? nder of a Martiage to the Def. being within Age; which
he refufed 5 and afterwards the K. that now is, made him a
Knight being then alfo within Age, and afterwards he mar-
ried ellewhere within Age. The faid Roger was a free
: T R ) : Burgefs
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Burgefs of the Town of Yurm. K. E, 1. made fuch a Chajs
ter to the Burgeffes of the faid Townin thefe Words, Conceft
Jineus etiam pro nobis & bervedih’ mofiris, quantum, in 1obis
oft, Burgenfibus, & probis bominib’ fupradiey ‘de magna Ter-.
nemnrha, g4’ ownenes illi de villa pred’ oriundi, lices, 14(7 ter-
ras vel tenementa_extva libertatem vill' repnerint per tale
Jervitium per g4’ maritagia eorume ratione mingris #tatis
ipforum ad nos vel beredes unoftros pertinere deberent, fe-
cundum legem & confuetud regni noftri, uibilominus fuskta
libertates vill pred’ [e maritare poffint fine occafione vel
impedimento noftro vel heredum noftrovumns in pertetuum :
Salvo jure alterius cujufliber. And in this Cafe two Quefti-
ons were moved. 1. Whether the faid Charter has difchar:
ged the Defendant from Wardfhip or not. And as to that;
it was clearly refolved by Pophame and Coke Chief Juftices,
and Flemning Chief Baron, and the Court of Wards, that the
faid Charter has not difcharged him for divers Reafons.
1. Becaufe it is not an abfolute Difcharge of it felf, but hath
Reference, fC. juxta libertates vill’ pred” which ought to be
fhewed. 2. The Tenure was created on a Grant made of
the Houfe after the Diffolution of thre Monaftery, and the
faid Grant cannot extend to a Tenure created after. 3. It
is not fet forth in the Cafe that the faid Roger was born
in Yarmoutk, for the Charter is devilla pred “oriundi. The
2d and greatQueftion was, whether by the making the De-
fendant Knight he was difcharged in Law of the Value of
his Marriage. And this Cale” was referred to the faid
Ch. Juftices and Ch. Baron, who Hill. 4 Fa6. at Serjeants
Inn heard the Cife argued and debated by 7+ ?l}cyﬂ, of Coun-
fel with the Defendant, and Fr. Bacon with the Plaingif
And afterwards in Eqfter Term it was again argued by See-
jeant Hurron for the Defendant, and Serjeant ) ;(L:zz'ajs‘ 5{» the
Plaintiff. After which Arguments the .f'udgesha,d Confide-
ration of the Cale, and upon Conference amongft them felves
it was unanimoully refolved, and fo opcnllyegqglarcd”in' the
Court of Wards, in the Prefence of Rogerr Ear| of Sylishu-
(8) 2 Totra, 7Y Mafter of the Court of Wards, That the ]ggg Q,ught to
Cr Jac. 156, pay the Value of his Ma;rjafg; and; that his, Creation of
(6)Co.Lit.74.b. Knight had not (4) difcharged him fromit. And in thisCafe
a.}l;.c 7,8'5b'89 thefe Points were refolved. 1. That the Intendment of the
Lit; ot 155. Law is, That the Heir within Age of 21 Yeats is not (%) a-
3 Co 30 b ble to do Knights Service, till his full Age of 21 Years, and
(¢)s Co. 7. b. therewith agreeth Lif.lib. 2. 6 4.1 22. 4. “’l?ut fuch, Pre-
Cawd. Cafe. . ; v 3 aiAld wh IGCL :
4Co.71.b. {umption of Law gives Place to 2 Judgment and Proof to
2 Co. 48, 2" the contrary, as it is faid (c) Stabitur prefumprion; donec
g:BL.:r-. 373 proberur in contrarium ; and thercfore when the King who
- lell{\-g. 314, 18 Sovereign  and the fupreme (4) Judge of Chivalry
(4) 2lnft1r,2. has dubbed him 2 Knight, he has thereby adjudged

;zu(l ji . him able e do Kaights Service, and all are con.
0. 173, 2. .
: sluded
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cluded to fay the cbni*l-a?, and therefore fuch Heit fo fnade

Knight fhall be out of (2 Ward and Cuftody. But if the K. /3) 2 Int. 11
creates fuch Heir within Age a (§) Duke, or Marquefs; or '#)2 Ioft. 1.
Earl, or Vifcount; or-Baron; he fhall not thereby be out of Cr. Jac.256.
Ward or Cuftody. For in antient Time every Baron, &c.

held his Barony, &¢. By Grand Serjeanty, as appears i8 :
Aff. pl. wit. in (c) Clifford’s Cafe, and the Lgl. Cromwel’s Cafe (r)4 Co. 8o, 3
in the 2d Part of my Rep. 80.4. which Service (as Lizz. fays 81-a. 18Af13,
ib.2.c.8. £.35.) iscalled (4) Grand Serjeanty, or m2agna Ser- gg“f-m»a b.
jeantia, as Fleta cells it, lib. 1. ¢. 9 becaule it is a greater or 1 Ral 0'259‘-"‘
fore worthy Service than Knigﬁt’s Service, as to bear the Br. cohﬁi&:mf.
- King’s Banmer or his Lance; or to lead his Hoft; or 10 be his g?,’f."s“- 153
Marlhal, &%c. as Liz. fays; of to be High Steward of Engl. — t.105:b.
as 11 FLDier (¢) 285 1s,65¢. And the Sonand Heir within p "
Age of a Duke, Marquefs, Ear}; Vifcount and Baron, fhalibe (¢)Dy-285.pl3g
in (f) Ward notwithftanding their Dignities, 2. Ittwas refol- (£ Inft: 11
ved, That when (g) Ten't by Knights Service dies his Heiir (& 2lnft.1 1,ia
within Age; immediately the Value of the Marriage as a ,ﬁ“{fa 70. b.
Chattel is vefted in the Ld. 24 E.3.25.5. Old N.B.27 E. 3. Cr. jﬁ'us
acc’. Then when (b) fuch Heir is made Knight he is to this 2 Rl. 39. )
Purpofe made of full Age, and as much is done in Judgm. of () Cr-Jac.156,

Law, as if he had attained to his full Age of 21 Years, for at

fuch Age the Law intends him able to do Knights Service,

And now when the K. makeshim Knight before fuch Age;

the Intendment or Prefumption of Law gives Place to this

{udg‘m. and Proof to the Contrary. And now he is to this

Purpofe fet and computed of full Age. Then admit he hath
accomplifhed his Age of 21 Years, without Queflion the

1.d. Thall have the Value of his Marriage: But at (7) Com. ) Cr. Juc. 155
Taw it was taken; that by the making of him a Knight be- e
ing in Ward, (forafmuch as now in Judgm: of Law he wa¢

efteemed as to this Purpofe as of full Age for his Ability to

do Knights Service) his Tand would be immediately out of

Wardlhip. And therefore it was provided by the Stat. of

Magna Charta,cap. 3. Ita tamen quod i ipfe dum infra &-

tatem fuerit fiar Miles, nibilominus terra remancar in Cu-

Jiodia Dominorum fuorum. So that altho’ fuch Heir within

"Age be made Knight; and therefore to that Purpofe efteem- :

ed of full Age, (k) yet the Lands fhall remain in the Lord’s (&) Hob. 48,51,
Cuftody till his Age of 21 Years by the Purview of the faid

A and if the Law had not been clear for the Value of the

Marriage, for the Caufeand Reafon aforefaid; without Doubt

the Makers of the faid A& would have made Provifion, aswell

for that as for the Land. 3.It was refolved, That when the

King makes the (/) Heir apparent within' Age of 4 Te- 72 1ot %
‘mant by Knights Service, 2 Knight in the Lifeof his An-

: ‘ Lz ceftor,
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ctltor, and afterwards the Anceft. dies, the faid Heir within
Age, inthat Cafe he fhall beout of Ward,and fhall pay no Va-
lueof his Marriage, neither fhallthe Ld. have the Cuftody of
the Land ; for in fuch Cafe by the making ofhim () Kt.in the
Life of his Anceft. heismade as of full Age, fo that when his
Anceft. dies, no Intereft either in the Body, or the Land, fhall

- everveftin the Ld. And the Stat. of Magia Charta for the
- Cuftody of the Land doth not extend to 1r, for the Purview.

) I’léw.zSy b
2638,

thereof extends only when the Heir in Ward (7nfi-a eratem)is
made Knight, then remaneat terra in Cuftodia,éSec. but when
the Heir is made Kat. in the Life of his Ancef}. then the Cu-
ftody cannot remain or continue, which neverhad any Begin-
ning or Effence,and therewith agreeth Razcliff’s Cafe, (1) PL.
Com. 4. The Juft. faid, they ought to have good Confiderat.
in all Cafes depending beforethem; not only of the antecc-
dent (f¢. of the prefent Cafe in Queft.) but alfo of the Con~
fequent, f¢. what general Prejudice will enfue thereupon, ei-
ther to the K. or Subject; and furely great Prejudice would
enfue to the K. if the Law fhould be otherwile in the prin-

- cipal Cafes for it might be great Prejudice to the K. in his

{4 7.b.
Br. nofine de
dign v 10,

Br,Addic. 17.

{4) ~Inft o1,
Cr. Jac. 389,
390. Hob.go,91

“Wards, not only of Knights made by himfelf, but alfo by his
Lieutenants in Ireland and elfewhere. Alfo nonc would buy
;any Wardfhip of the K. when notwithftanding they have paid
the Valuethercof to the K.and have them paflcd under the
great Seal (as the PLhath in the Cafe at Bar) that by making
bim a Xt. it fhould bar him of the Value of the Marriage:
For  Man would give little or nothing for a Thing which de-
-pends upon {uch anIncertainty. It would alfo be very prejudic.
to the Subjects; if, after their Wards are lawfully vefted in
them, they fhould be deprived and defeated of them by ma-
Xking them Kts. and efpecially when it appears by (¢) 7 H. 4.
thata Man may be madea Kt. as foon as he is baptized. 5.1t
was refolved, thatwhen the Heir within Ageis made Kt.after

"'Tender made to him, (as inthe Cafe at Bar he was) altho’ he

within Age marrics clfewhere, yet he fhall not pay the For-
feiture of the Marriages for by making him Kt. he isoutof
the (4) Wardfhip and Cuftody of his Lord; for after he is
Kt he ought to be fui juris, and may employ himfelf in
Feats of Arms to defend the Realm, ¢5c.” and therefore

.ought not.to be in the Wardfhip or Cullody of any 5 and

mone fhall pay any Forfeiture, but when afier Refufal he
'marries himfelf during the Time he is under the Cuftody
-and Wardfhip of hjs Ld. and that appears by the Statute of
DMerton, cap. 6. Si fe maritaverit fine licentia Domini Jui,
2t et ayferar mariragivm fuune, §¢, which Words can’t be un-
-derflood when he isout of Wardfhipand Cultody, nomore than
whenheismarried after hisAge o}f)i 1 Years; butas theGuard.
hasfome Prejud. by the Lofs of his Forfeit. in fuch Cafe by the
making of his Ward a Kt. fo hath he thercby alfo a Benefit 5

Tor
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For altho’ the Guardian in Chivalry cannot have a Writ e
Walore maritagii 3 nor compel the Heir to fatisfy him theVa-
tue of his Marriage till his-full Ages fz.-till his Body is out
of his Cuftody 5 and if fuch Heir dies before fuch Age, the
Lord fhall lofe the Value, yet in this Cafe immediately af~
ter the Heir is made Knight he may have a Writ de vakore
maritagii, becaule - he is thereby out of the Wardfhip and
Cuftody of his Guardian, and the ufual Writ de valore ma-
witagii when he accomplifheth his Age of 21 Years, is, une
fuit infra etatem in Cuftodia, 6. F.N. B.141.and Regi-
fter, and there fhall be a fpecial Count upon the Cafe ; for
note it is not dum fuit infra etarcie generally, but duws fu-
it infra etatern in Cuftodia; and thofe Words well fland,
for now he is out of Cuftody. And two Precedents were ci-
ted, one of Rob. Yarl of Efféx in 29 Eliz. the other of one
Ratcliff in Mich. 1 fac. who were both made Knights du-
‘ring the Time they were in Ward, and were by the Order
of the Court of Wards difcharged of the Value of their Mar-
‘riages. But on gond Confideration of the faid Precedents it

75

appeared, that they Paﬁ'cd, (a) fub filentio, without Argu- { #)Hard. 93

‘ment or any Refolution of any of the Judges of the Law;
and a great Number of Precedents were fhewed, which a-
"greed with the Refolution of the faid Juftices in this Cafe.
V.15F.4.10.0. ¢ Br.(b) Gard. 2 E.6. in abridging the
Cafc of 15 F. 4. and Radeliff’s Cafe, PL Com. 268, And this
was the laft Cafe that Sir Fobn (¢) Popharsy Knight, the ve-
“nerable and honourable Chief Juftice of Ewgland, and Coun-
fcllor of State to, Queen Ziz. and to our Lord the King
that now is, refolved, who was a moft reverend Judge, of a
rcady Apprehenfion, profound Judgment; moft excellent Un-
derffanding in the truc Reafon of the Law, and of univer-
fal and admirable Experience and Knowledge of all Bufi-
nefs which concerned the Commonwealth ;3 accompanied
with a rarc Memory, with perpetual Induftry and Labour
"for the Maintenance of the Tranquility and publick Goed
of the Realm, and in all Things with great Conltancy, In-
regrity and Paticnce.

L3 - Pafeh.

(6) 2 Inft. 11,
Br.Gaid. 42,72

(¢) Cr.Jac 1660
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Pafch. § Jac.
In the Conrt of Wards.

Sir GEorcE CursoNs Cufe.

N the great Cafe in the Court of Wards this Term, be-
tween Sir Geo. Curfon Knight, and his Wife Defendants, iny

an Information ex parte Fobannis Levefor Knight, and be-
tween Sir %0, Levefon Plaintiff, and Sackvile Efq; and Ma-
7y his Wife Defendants, it was refolved by the two Chief'
Juftices, and Chief Baron, upon Argument and View of Pre-
cedents, That where Sir Walter Levefor was feifed of a Re-
verfion in Fee held in capite expeftant on an Eftate-tail
(which he had made to Richard his Son) he by Indenture
in Confideration of Blood did covenant to ftand feifed of
the faid Rev’n, to the Ufe of Mury his Niece, fz. Daugh-
ter and Heir apparent of the LadyCurfon, Sifter of the faid
10Co.83. 2.  Sir PPaiter ; and afterwards Sir Richard ILevefon the Son
s H.8 .1 died without Iflue; That in this Cafe the King fhould nog
Cr. Jac. 157, bave Primer Seifin by the Statutes of 32 and 34 H. 8. and
34 H.8.c.5. that depends upon Confideration and Conftruétion of the
Poltea 77. 2. Wogds, and Purview of the faid Statutes, which in Effe&

Cr. Jac. 157.

§§3-°' 23 are, “ Every Perfon having any Manors, Lands, &J¢, holden
id. 56. ) BV ving any lanors, s & Ce g

Co.Lit. 76.b. # in Capire,§9¢. fhall have full Power and Authority, to give,
b, ¢ difpofe, will, or affign, by his laft Will in Writing, or o~

“ therwife by any A& or A&s lawfully executed in his Life
“ two Parts of the fame Manors, Lands, §9c. in three Parts
“ to be divided, &, to and for the Advancement of hig
“ Wife, Preferment of his Children, and Payment of his
‘¢ Debts, or otherwife at his Will and Pleafure; faving al-
“ ways and referving to the King our Sovereign Lord, the
“ Cuftody, Wardfhip, and primer Seifin, or any of them,
“ as the Calfe fhall require, of as much as fhall amount to
“ the clear yearly Value of the third Part, &€c.” Then it
was in Confideration how the Law ftopd concerning Ward-
fhip and primer Seifin in this Cafe, before the Statutes of
32 and 34 H. & And 1. It was refolved, That by the Sta-

_ tute
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tute of (a) Marleb. de hiis qui primogenitos feoffare folent,.[s) $2E.3.c.6.
it was Collufion apparent to fofcof? his eldef’cfSo)Z: foflx‘vitb S‘,iﬁj‘.‘;,gﬁ;i;
out Queftion every one would (to prevent the Lord of his 111, 112,
Ward) enfeoff his eldeft Son, if the giving of his Land to
him, to whom the Land would defcenﬁ by the Com. Law,
would ferve in fuch Cafe. The fame Law, and the fame Rea-
fon, if the Tenant enfeoff his collateral Heir apparent, as it
is alfo faid, and not denied in PL Com. in Parridge’s Cafe,
8z. a. Alfo Provifion was made when the Tenant enfeoffs o-
thers upon Collufion, &¢. which was averrable; but it was
doubted, whether (%) Collufion could be averred upon parti- ($)2Co-x6s.a.b
cular Eftates, as an Eftate for Life, or in Tail, and it was
held clearly that no Collufion could be averred, *when upon
an Eftate for Life, orin Tail, the Rem’r or Rev’n was li
mited or left in another, 27 H. 8. 10. & 335 H.6. 14.5. So
when a (¢) Stranger was joined with the Heir, although the () Co. Lir.
Inheritance was limitéd to the Heirs of the Heir, and thag. 752 8C0.163.b
the Stranger had but for Term of Life, as it is agreed in
5t B.3. Collzifion 29. & 33 H.6. 14. b. Soit was taken, that
if * Ceftny gue nfe had devifed his Ufe by his Will, no Col- *2 Inf. 112,
lufion could have been averred upon a Will. For Newmo pre-
Sumirar effe immemor fue atern’ fzlutis, & maxime in arti-'
culo mortis, & omne (4) teftamentuin wmorte conflmmar’ eff. (d)3 Co.29.b
And therefore the Stat. of 4 H. 7. ¢. 10. which gave the B 3
Wardfhip of Cefluy que ufe, made an Exception when any *™°"
Will is by him declareéd. Vide 27 H. 8. 14. So if the Father
had enfeofféd another, either for the Advancem. of his Daugh-
ters, or his younger Sons, or for Payment of his Debts, and “
aftcrwards to cn%coff his Heir ; it was not any (¢) Collufion, (¢) 10_C3-883.a.
for he was bound to provide for them, and therewith agree g, “fc 7"
s3H.6.14.0. &27H.8.1.0. vid, Mich. 9. & 10 El. Dy. 260..
2 & 3 Bl 193. 20 EL 361, 19 Bl 276, 5 Ma. (f) 158. (f) Dyeriss.
Then fecondly it was refolved, That as the Statute of 52 H. gilii&%ffgb
8. gave Bencfit to the Subject, to have Power to make a 1o ¢0"g, v
Devife of his Lands by his laft Will in Writing; fo by the
Saving it gave Benefit to the King in the faid three Cafes,
JE. Aﬁ\‘mn’cemcm of his Wife, Preferment of his Children,
and Payment of his Debts, in (g) none of which Cafés the (g) 10Co.83.
King (as it appears before) fhould have Benefit of Waid, or ©o. Lir.78.2
Primer Seifin before this Statute. And it is to be known, -
that thefe Words in the faid Purview of the A& (or other-
wife ar bis Will and Pleafure, any Law, Starute, Cufton,
or other Thing to the comtrary thereof norwithflanding)
have Reference and Relation only to laft Wills, and not to
Aéts executed, and that for two Reafons. 1. It was necel-
fary to add thofe Words to Wills, for otherwife nane could have
devifed two Parts, but only either for the Advancem. of
hisWife, or Preferment of his Cllildrcin, or Paym, of his chtii

4 AL

a.
b.
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Sir GroreE CURSoN’s Cafe. PRt VI,
and it was not the Intention of the A&, but that he might
devife two Parts to whom he would, fo that a third Part
defcended. But it was in vain to refer thofe Words, (or o-
therwife as bis Will and Pleafiire) to Ats ekecuted, for he
might do that without any Authority or Power given him by
that A&, Er guando (2) difpofitio referrvi f’otq{% ad duas res
ita quod fecundum relationem una vitatur, &5 fecundum ali-
ame urilis eft, tunc faciendn eff velatio ad illane ur valear Aif~
Pisio, & Jemper ira fiat relatio, ut valeat difyofitio, 2. Thele
later Words do likewife illuftrate it, (/2. any Law, Stature,
Criftorn, or other Thing) for no Law did roftrain a Man by
Act executed, to conyey his Land to whom he would by At
in his Life.” But the Law and general Cuftom of the Realm
did reftrain Men to devife Lands to any unlefs it was by
fome fpecial () Cuftom in fome particular Place 5 and that
appears by feveral Statutes and Aéts of Parliament 5 fo that
the faid Words (or otherwifs, &c.) having fuch Conclufion,
refer only to laft Wills. Alfo in the-third Article of 3485 35
H. 8. of Explanation it is declured, T'har all Perfons holdirng
any Lands iz chicf, &c, have, and by Authority of this pre-
Senr Pavliament fhall have full and free Power, &c. to give,
difpofe, &, 1o any Perfon, &e. by bis laft Will, or otherawife
by suy A lawfully cxecured in bis Life, two Parts of bis
Lands, &e. at bis free Willand Pleafure, omitting theWords
of 32 H.8. f&. Advancement of bis Wife, Preferment of bis
Children, and Payments of bis Debrs. But that doth nor
take away the Aét of 32 H.8. as to the faid three particular
Cafes, in  which Ward and Primer Seifin is by the Saving
given to the King 5 but 2ll other Cafes are explained not-
withftanding thefe Words (or orberawife) by the faid A&t of
3485 55 H. 8, 3. It was refolved, that the faid Saving of
Ward and Primer Seifin ip the faid A& of 32 H.8.fhould have
Relation only to A&; executed, and not to Wills 5 for always
in Statutes Relation Thall be made according to the Matter
precedent, for the A& gives the Owner of the Land Pow-
er by his Will to devife but two Parts, fo that the 3d Part
ought of Neceflity to defeend 5 and in fuch Cafe the King
hall be affured of the Wardflip, or primer Seifin of a 3d
Part. But in the Caft of A&t executed, he may convey all,
and therefore itwas needful toadd the faid Saving as to that ;
But the Saving extends only to one of the faid three Cafcs
before particnlarly mentioned, which (as hath been faid)
gives great Benefit to the King more than he had before,

and {0 as tp this Purpofe to make A&s executed inEquipage
with Wills, And there was greatR cafon to provide for the faid
5 Cales, becaufe they were ordin. and ufual 5 and everyMan by
theLaw of God, of Nat, and of Nations,was bound to provide

a com-
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a competent Living for his Wife, his Children, and for the
Payment of his Debts. And if the faid Words (or otheraife)
fhould refer as well to Aés executed, as to Wills, and fhould

ive Wardfhip and primer Seifin to the King, not only in the
%aid articular Cafes, but in all others; then if any one con-
wveys his Lands to the Ufe of his (#) Baftard, or to a meer (#)Co.Lit.35,
Stranger, on aniy Confideration whatfoever, it would be with- 78. &123.a. 0
in the faving, which hath oftentimes been refolved and ad- ;:nk.%eigc.';{g.
judged to the contrary. ¥ide Mich. 12 and 13 Eliz. Dyer CrEl.338,509.
() 296. 14 Lliz. 313. and 18 Fl (c) 345. And therefore Eoph- 138,
the Opinion in 2 E. 6. * Teftament, was utterly denied by Moot 4'3;? &
all, unlefs it be intended that it was given to a Stranger by 2 Rol. 43, 44
A& executed, to one of the faid three Purpofes, or upon N%V Ern
Collufion. 4. It was refolved, That if there be (4) Grand- ;;,) ‘f,y‘;’{gg,
father, Father, and divers Sons, and the Grandfather in the pl.23.
Life of the Father, conveys his Lands to any of the Sons, it 3 €° 8. b.
is out of the faid A& of 32 H.8. for it is not commen-nor () Dyer 345-
wlual. Et () ad ea que frequentius accidunt jura adaptarn- Co. Lit. 78. 2
zur 5 and the Father ought to have the immediate Care of o Co;85 b
his Sons and Iffue: But if (f) the Father be dead, thén the men'{,_‘,: A
Care of them belongs to the Grandfather, and then if he (d) Co. Lit.
conveys any of his Lands to any of the faid Sons, it is with- 78'23 Lit
in the faid Statute. But it was refolved clearly, That a vo- Q‘)g_ A
luntary Conveyance to the Ufe of any of his (g) collateral 2"Inft. 137.
Blood, who is not his Heir apparent, is not within the faid § Co- 7. b,
‘A&: For none would intend, that he would difinherit his Za[ins Cale
~ Heir on Purpofe to take away the Wardfhip from the King, Carter13..
when every one hopes to live till the Age of his Heir, much (fg) Co. Lit.
lefs to defeat him of the Primer Seifin. And if other Con- ér'f}'ac. 157,
firution fhould be made, the faid three Examples, and the (g) Co. Lir.
naming of his Children would be vain, if the A& fhould ex- 782
- tend to every other of the Blood. And according to this Af,',c]: 7'5_5&'
Refolution in the principal Cafe, the Experience of the Court (p)iCr-Jac157-
of Wards hath always been: And a great Number of Sub- (1) Dyer 181
jets who are now in Peace, would be vexed and molefted ‘()k') SD.yer 252,
1f the common received Opinion fhould be now changed, pl. 97 '
And accordingly it was refolved in the Court of Wards, in 12 G2 452
Sir Rowland Hill's Cafe, in Matthew (b) Draper's Cafe, 5 Rol. 305493
Mich. 22 Eliz. and divers others. Andfo the Doubts in Goldsb. 27,
Dyer. 2 Eliz. (i) 181, in Modie's Cafe, and 8Eliz. Dy. 352, 3 €6
in (k) Kniverow's Cafe, &, well refolved. ‘

Pafeh.
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Baﬁb. § ]acobiﬁ |

dn Communi. Bance.

‘BurLENs Cafe.

BEtwgen Robert (#) Buller Plaintiff, and Richard Godfiep
Efquire Defendant, Lord of the Manor ‘of Bale in Nor-
Jolk, it was agreed, that the Lord of a Leet, might well
have a certain Sum, as 105, pro (2) cerro Lete, of al} the
Refiants within this Leet, called fometimes €apitagium, &c,
and fometimes Certum Let#, and by other Names, and it
might have a reafonable Beginning, fti. When the Lord
purchafll and acquired theLeet forthe (¢)Eafe of theR efiants
therein, fo that they need not go to the Sheriffs Torn, but
to do their Suit real at the Lord’s Leet 5 alfo the Lord of
a Leet was at every Eyre obliged at his own Cofts to claim
this Franchife, &¢. And in the Cafe at Bar the Ifue was,
whether the Plaintiff at the Court-Leet mentioned in the
Record, was a chief Pledge of the fame Court or not : And
thereupon a {pecial Verdiét was found, that the Plaintiff was
Refiant, and that he was certified at the faid A&, to be 1
chief Pledge, by the chief Pledges of the Leet; but he
made Default, and was(4) amerced for his Default 2. 67, fo
that he did not appear,nor was fworn as chief Pledge,$S /7,5c.
And it feemed to the Court, that they could not adjudge
kim a chief Pledge upon this Verdi®; for Leets were divi-
ded iz decurias ot decennss, unde dicitur decennarii to this
Day: And out of every ten, (each of them being Pledge
for the other, from whence the Court was called (¢) Curiz
vifus franci plegii) one was called Capitalis plegius, feu Pri-
wmarius fideiuffer s and in fome Places at this Day, he is cal-
led the Zythingman, and in Yorkfire (f) Tenmantale. And
therewith agreeth Zambert in his Book de prifeis Anglor® le-
gtbus,and Fleta lib. 2. ¢. 45. and Reafon proves it 3 for he can’t

be
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be called capital Pledge, but in Refpeét that others are in- ‘
feriot Pledges. ¥ide the Statute of 28 E. 2. de vifis framii

pleg. of chief Pledges: And our Books fpeak of chiet Pledges.

Vide 4 E. 3. 125. 126. and 4 E. 3. 30. 45 E. 3. 23. of th¢

old Impreflion, 13 H. 4. 13. 5. So that the Return of the
Conftable, or the Prefentment of the Jury in the Leet, doth

not make a Man chief Pledge. And it appears by the faid

A& of 18 E. 2. that it ought to be enquired at the Leet, if

all the chief Pledges with their Decenners, that is, the othier

nine, appear, by which it appears, that the tenth principal

Man was the chief Pledge; Sed rempora mutantur, & n0s 5 1up; 5.
mutamyr in illis, So that vera inflitutio bujus curie eva- ‘
nuit, & velut umbra ejufdem adbuc remanet. And this Cafe

was very obfcure and doubtful at the firft, and afterwards,
wmateria. ifta confopita fuir in arbitrio. ¥ide 30 E. 3. 23+

of the Franckpledge of the Town, and his Autherity.
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Part VI

" Pafch. § Jacobi,
In Commmni Banco.

| The Leord A;pRcAVEﬁY7,; Cofe.

BEtween Richard Mickelbors Plaintiff, and George Query
Defendant, in Replevin which Plea began Z7iuit. 4 Fac.
Rot. 1146. in Communi Banco, the Cafe was {uch; Marga-
vet ‘Pool and Frances Pool wereTenants for Life of 12 Acres
of Land in Keym in 8uffex, the Reverfion to the Lord A-
Burgaveny. Afterwards, f¢il. 34 FEliz. Richard Mickelborn
the Plaintiff had Judgment in the Common Pleas againft the
faid Margarer, in an Aion of Debt of 200l 24 Maii

‘g5 Eliz, the {aid Margarer did releafe to the faid France:,

Pool 211 her Eftate and Right in the faid Land, and after-
wards, f¢il. 27 Sun. 39 Eliz. The Plaintiff fued Execution
out of the faid Judgment, for the faid Debt, by Flcgiz, and
the {aid 12 Acres amongft others, as a Moicty of the other
Lands, €9¢. were delivered to the Plaintiff, and the Plain-
tiff in Bar of the Avowry, (which was for Damage-feafance
in his Freehold) averred the Lives of the faid Margarer and
Frances: The Avowant pleaded, that Frances afligned her
Intereft tothe Lord Buckhurft, who before the taking, had
furrendred to the Lord 4burgaveny, and traverfed the Life
of Frauces; upon which Plea, the Plaintiff did demur in
Yaw, and after Argument at Bar and Bench, Judgment was
given for the Plaintiff, becaufe he had traverfed the Life of
Francis, which was not a Thing material, nor iffuable; for
non refert whether fhe was living or dead: And in this
Cafe thefe Points were refolved. 1. When Judgment is given
againft Aargaret one of the Jointenants for Life, in an Altion
of Debt, and afterwards fhe releafes to her Jointenant before
Esecution, altho’ Frances to whom the Relcafe is made be-
tween them is now in by the Leffor, and not by the faid

Aargares, yetas to the Pl who has Judgm. in the Aé’rionbo%'
, Dcbr,
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Debt, by which the Moiety of Margares was charged to his

Execution) fhe by her own A& fhall not defeat the Pl of

his Execution, but () as to him the Eftate of Margarer (s) 1 Jones 624
hath Continuance in Law, altho’ in Truth Frances after the

Releafe made, had but an Eftate for her own Life: But’

if Margaret had died d(b) before Execution, the Sutvivor (4) Co. Lit]
fhould hold it difcharged of any Execution to be fued againft ‘e ‘i- 5. -
her. Vide 15 H. 7. 32.4.5 H.5.8.0. 10 E. 3. Charge 13, ol 88,

17 E. 2. Charge 15.18 E. 3. Execution, Statham. 10 E. 4.

3. b. 40 E.3. 31. 37 H. 8. Br. Alienation 31. And upon all

the faid Books it was colleted for good Law, that if (¢) two (¢) Co. Lity
Jointenantsbe in-Fee, and onegrants a Rent-Charge in Fee, 1352

and afterwards releafes to the other, in that Cafg altho’ to

fome Intent, he to whom the Releafe is made, is in by the

fir® Feoffor, and no Degree is made betwixt them, yet as

to the Grantee of the Rent-Charge, he is in under the Join-

tenant who: () releafed ; and he who furvives, {hall not a- (4) Co. Lit.
void it after the Death of him who releafed ;5 for he who 185- 2.
farvives, by Acceptance of the Releafe, has deprived him- %Yera’"%‘”:u-
{elf of the Way and Means to avoid the Char%leg for jus ac- Briyégr.ngn. 3.
crefeends fe. the Right of Survivorfhip was the fole Means FinchisLey 4.b)
to have avoided it, and the Right of Survivorfhip is utterly % 7P
taken away by the Releafe, and fo the Doubt in 35 H. 6. 5. 2. 2Rol.Repgoni
well refolved. 2. It was refolved, that when the Releafe is 3 Bulft. 132,
made to Frances, by which fhe has a fole Eftate for Life ?]A:Of (‘:39‘[
when fhe dies, and he in Reverfion enters, and is in of his — ¢ 417
old Eftate, yet as to Michelborn, the Eftate of Margares

who isyet living, hath Continuance. As if the Husband feifed

of & Rent, or Common in Fee, releafes to the Terre-Tenant,

this Rent is extin, and yet having Regard to the Wife, it

hath Continuance, for fhe fhall be thereof (e) endowed, as (¢) CoLit32d
it is adjudged in 5 E. 2. Dower 143. 20 E. 3. 27. 24 E. 3. 7f§3°b307- .
29, 34 Aff 15 22 B. 3. Dower 131. 44 E. 3. 32, Vide Gicidemi,
51 E. 3. Affers 5. 11 H.7. 12. 4. Mefnalty defcended to.the Br. Patents 35,
Tenant paravail within Age, 26 A/l 60. the Cafe of the Hoor 161
Honour of Pickering. ' :

Trin.
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Zrin. § Jacobi,

In Communs Bancos

Sir EpwaRD PritroNs Cafe.

S IR Fdward Phirton was ontlawed at the Suit of one R,

{943 Elcag. W after Judgment before the general Pardon of () 43 ZL
fard. 304~ for 18/, and after the Pardon Sir Edward died, and now
' his Executors made Satisfaction which was acknowledged

of Record and without any Procefs, (for no Procefs could be
awarded againft them on the Outlawry) they pleaded the
general Pardon, and with an Averment, that they are not
any of the Perfons excepted,é5¢. and in this Cafe thefe Points
gb) Latch. 167, were refalved. 1. That the Executors thould (%) take Be-
Halrnder si4- mefit of the faid general Pardon, by which it is enallted;
P:;h.r};f' . that all the King’s Subje@ls, their Heirs, Succeffors, Exe-
cutors, and Adminiftrators, fhall be acquitted and pardone

ed, releafed and difcharged of all Offences, Contempts, and

R all other Things, &, and that it fhall be expounded moft

(<) 5 Co. 50.2. (¢) beneficially and availably for the Subjedt, &, and fur-
ther gives and grants all Goods, Chattels, Debts, &5c. for-

‘ feited%‘ and doth prohibit any Clerk zo make out any Writ,

(d) Hard, 304. &c. provided that every Clerk may make (4) Capiss utlgg.
at the Plaintiff’s Suit againft fuch Perfons outlawed, to the

Intent to compel the Defendant to anfwer: And that the

Party fhall fue a Scire facias, before the Pardon in that Be-

balf fball be allowed 5 which is as much asto fay, baving

regard only to the Plaintiff; but having regard to the

King, it is an abfolute Pardon and Grant of his Goods,

&e. Nota boc, Then comes another Provifo, That this At

Jball in_no wife extend to any Perfon outlawed upon any

vt of Capias ad fatisfaciendum, wmril fuch Time as the

- Perfon fo outlawed, fball farisfy; or otherwife agree with

the Party; and that is intended always as to the Party

() 1 Leon, 51. Plaintiff ; for, for him the Provifion is made. (e) But a-
gainft the King, he is a Perfon able to take Benefit of the

4 Pardon,
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Pardon, and capable of his Goods againt the King: So

note, he is a Perfon (2) able by the Patdon, againft the (s) 1 Leon. 51,
King, but not as to the Party Plaintiff; as a Villain is dif- C“-XJ“- 271
abled againft his Lord, but not as to any other: And that =" 9%
appears by Conftruction apon the whole A&, for if the Par-

ty (}) outlawed fhould ¥emain outlawed againft the King, (5) Winch. 33,
then the Gift and Grant of his Goods and Chattels would g&m 3.
be void. 2. It was reflolved, altho’ the Words of this later

Provilo are, until fuch Time as the Perfon fo outlpwed fball

Jazisfy, it is fuch Intereft in the Perfon outlawed, that altho’®

he dies after the Pardon, yet his Executors may fatisfy, and

have Benefit of the Pardon. 3. Forafmuch as this Cafe is

no Scire facias, nor Capias utlagatum, nor other Procefs lies

againft the Executors, they may, (after Satisfaction acknow- (c) O Benl. 4.
ledged) gratis come in, (for Neceflity without Procefs) and f\} I

plead the general Pardon, with Averment, that they are c',B‘:‘.‘" 8.
ot any Perfons excepted. And fee a Claufe in the Begin- Ben, inAfh,14.
ping of the A&, that every Subjet by himfelf, or his At- Benl. in Relw.
torney, may plead this prefent A& for bis or their Diftharge, ﬂg;r"l';;t 6o
&ec. Vide 3 ‘g'l. Dyer 201. upon the Statute of 23H. 8, Exe- 1 And. 24, 25+
cutors fhall have (¢) Attaint. 6 E. 6. Bendloes, Executors ¢: 53, -
fhall have Reflitution upon the Statute of (4) 21 H. 8. Alfo %‘;;E‘,‘_g‘"‘;’fs?:
Adminiftrators fhall have a Writ of Error upon 29 Eliz. as Poph. 1o1.

it was adjudged 36 Eliz. in the Lord (e) Mordant’s Cafe in (4) Poph. 191.
the Exchequer-Chamber; yet thofe Statutes fpeak only of 3 &2
the Party, and not of his Executors or Adminiltrators, 7ide (2) Cr. El, 294,
28 A4f. p. 1..xx E. 3. Executors 77. 295,

Cafuum
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