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The Thirteenth PART,

OR CERTAIN

Selet CASES in LAW,

REPORTED BY

Sir Edward Cofe Ke.

Late Lord Chief Juftice of|
ENGLAN D,

And one of
His Maje{‘cy;s Council of StaTeE.

The Thitd Edition covected, with the
andition of References.

With two exalt Tables, the one of the Names of the
Cafes, and the other of the principal Matters thevein
comtained.

In the S’A VOoZT:

Printed by E. and R. Nu T, and R. Gost1ixg, (Affigns
of Edw. Sayer Elg;) tor . W520tone, F. Walthoe,
45, Lintot, IR, Gofiing, W Pears, I, Ward, .
Junys, 3. Dsboan, L. Woodward, 3. Vooke, I
Clay, . Wiotton, 1. Wiilliamfon and &, TWard.
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TO THE

"READER,
IT may feem altogether an
' unneceflary Work to fay
any Thing in the Praife and
Vindication of that Perfon
and his Labours, which have
had no lefs than the general
Approbation of a whole Na-
tion convened in Parliament:
 For if King Theodorick in Caf-
fiodore could affirm, Neque e-
nim- dignus eft a quopiam fTe-
 dargui qui noftro judicio mere-
 tyr. abfolvi,” Thdt no Man
- A2 ought
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ought to be reproved whom
his Prince commends; how
much rather then thould Men
forbear to cenfure thofe and
their Works, which-have had
the greateft Allowance and
Atteftation .a Senate could
give, and to acquiefce and
reft fatisfied inthat Judgment?
Such Refpect and Allowance
- hath been given toithe learned
Worksof the late Honourable
and Venerable Chief Juflice,
Sir Edw. Coke, whofe Per{fon in
his Life-time was reverenc'd
as an Oracle, and his Works
(fince his Deceafe) :cited.as
authentick Authorities, even
by thereverend Judges thém-
felves. The Acceprance his

- Books (already extant) have
found with all knowing. Per-
1ons, have given ‘me the Con-
fidence to.commend to the
I - publick
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publick View fome Remains
of his, under his own Hand-
writing, which have not yet
appeared to the World, yet
(like trueand genuine Eaglets)
are well able to behold and
bear the Light: They are of
the fame Piece with his for-
mer ‘Works, and in Refpec
of -their own native Worth,
and the Reference they bear
to their Author, cannot be too
highly valued: Though, in
«Refpe& of their Quantityand
Number, the Reports are but
few; yet, as the skilful Jew-
eller- will not lofe fo much as
the very Filings of rich and
precious Metals; and the very
Fragments were commanded
to be kept where a Miracle
had been wrought, Propter
miraculi claritatem & eviden-

tiam: So thefe {fmall Farcels,
| being



7o the READER
being Part of thofe vaft and
immenfe Labours of their
Author, great almoft to a Mi-
tacle, GGf I maybe allowed the
Comiparifon) were there no
other ' Ufe to be made of them
(as- there is very much; for
 they manifeft and declare to
the Reader many fecret and
abftrufe Points in Law, not
ordinarily te- be met with in
other Books {6 fully and am-
ply related) deferve a Publi-
eation, and to be preferved
in the Refpects and Memo-
ries of Leéarned Men, and
efpecially the Profeflors of
the Law; and to that ‘End
they are now brought to
~ Light and publifhed. =~

S Fﬂre‘;velr

g6
THE



ASE of the Admi~

ralty, 7 Jac. 5T

Cafe of St. Alphage Paxifh..

in Canterbury, 8 Jac. 7o
Baron and Boy’s Calfe,
6 Jac. 18

- Cafe of repairing Bridges, -

£¢. 7 Jac. 33
Bedell and Sherman’s
Cafe, 40 Eliz. 47
Baily’s Cafe, 7 Jac. 48
Cafe in Chancery, Hill,
27 Eliz. 19
Cafe in the Common
" Pleas, 6 Jac. 26

- Collings and Harding’s
Wigs%g 9 Eliz. 57

. "
5
¥y M e

Cafe of Modus Decimandi,
6 Jac. ‘ 12
Cafe of Modus Decimandi
and of Prohibitions be-
fore the King, 7 Jac. 37
Difowand Beftney’s Cafe,
8 Jac. 71
Edward’s Cafe 6 Jac. 9
Cafe in Ejeitione firme,
7 Jac. 58
Hulm’s Cafe, 7 Jac. 6x
Hayward’s and Sir John
Whitebrook’sCafe, 64
Hughes and Crowther’s
Cafe, 7 Jac. 66
Haidon and Smith’s Cafe,
8 Jac. 67
Mutton’s



The Names of the CA S B §. Pire XTI~

Mutton’s Cafe, ¥ Jac. 59
s Cafe,

More and Webb

. 7 Jac. | 65
Neale and Rowfe’s Cafe,
6 Jac. 2

Porter and Rochefter’s
~ Cafe, 6 Jac. 4
Cafeof Prohibition, 6 Jac.

: ‘30
Sir Allen Percy’s Cafe,
7 Jac. 6

. bo
Parliament’sCafe,7Jac.63
Prichard and Hawkin’s

Cafe, 5 Jac. nx
Sir William Read and
‘Booth’s Cafe, 7 Jac. 34

~Spary’s Cafe, 7.Jac

Syrat and Heal’s Cafe,
44, Eliz 23
35.

Samm’s Cafe, 7 Jac. ¥

44 Lz,
Cafe of Sewers, » Jac,

Smith and Hills Cafe,

ac.

8 vt
‘Taylor and Moyl’s Cafe,

6 ﬂ]ac. II
Willow’s Cafe, 6 Jac. 1

Cafe in the Court of

Wards, 7 Jac. : 48
Ca‘{;‘e} fin the Court ’tf
- Wards, 7-Jac. :
WilP’s C;fe,J'] Jac. ;g
Wcﬁcot’s_ Cafe, 7 Jac.7a

Mich.
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Mich. Ap. 6 Jac. Regis,
I the Common Pleas.

Willowes’s Cafes

N Trefoals brought by Richard ‘Stallom, one of the cu ot i1 e
Attornigs of the (%ourt }f,tgainﬂ: T homas Brayde (which g:&ynh;gg'&ﬂa
M began in Eafter Term, An.6 Facobi Rot. 1845.) fof See Moor 622,
breaking of his Houfe and Clofe at Fenditron in the g’;? f""'%“z"
County of Cambridge 5 and the new Affignment wasin an Jac ’rgg?érzgrgj
Acre of Pafture: The Defendant pleads; that the Place Co. Lit, 5o: b,
. where; &c. was the Land and Freehold of Zhomas Wil %)&;;bdé%'”’b
lowes and Rickard Willowes; and that he as Servant, &ci O
And the Plaintiff for Replication faith; that the Place
where, was Parcel of the Manor of Fendition, and de-
mifable, &c. by Copy of Court-Roll in Fee-fimple: And
that the Lords of the Manor granted the Tenements in
which, &¢. to Fobn Stallen and his Heirs, who furrendered
them unto the faid Willowes and Willowes, Lords of the
faid Manor, to the Ufe of the Plaintiff and his Heirs,
who was admitted accordingly, &¢. The Defendant doth
rejoin, and faith, That well and true it is, that the Te-
‘nements in which, &¢. were Parcel of the Manor, and de- .
-mifable, &5¢. And the Surrender and Admittance fuch,
prous, €c. But the faid Thomas Brayde further faith;
that the Tenements in which, &c. at the Time of the
Admiffion of the faid Richard Stallon, were, and yet
are of the clear yearly Value of fifty three Shillings
and four Pence; and that within the {Zid Manor there
is fuch a Cuftom, Quod rationabilis denarviorum  fumms
legalis monete Awglie fuper quamliber admiffioncm cu-
jufliber perfona, [fve quarumeunque perfonarum tesens’ vel
tenent’ per Dom’ vel Dominos manerii. preditt five per
Senefehallum, €Sc. ad aliquas terras five tenementa Cu-
fomaria Manerii . pradilt fecundum confuetudinemn Ma-
‘nerii illius debetur, € a rempore quo, &c. debit’ fuit
Dont, e, tempore ejufiem admiffionis pro fine pro ads
o B wiffione
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Willowes's Cafe. Part XIIL
miffione illa, quod idene Dominus, vel iiden Dom’ prea-
dilf vel Scnefehallns fuus Curie ejufdenm Manerii pro tem-
pore exilter ufus fuit, vel wff fuerunt per oz tempus
PupradieF in plena curin Manerii illins pro_admiffione e-
Jujdem peyfone, fen earundenr perfoinaruim fic falta affe-
dere & appunctuare, Arglice, to affefs and appoint ean-
dem pationabilemn denarioruin fummnanm pro fine pro ea-
eandewn desariorum fununan fic affeffan & appunttuatan,
prefare perfone [ive perfonis fic admifle five admiffs, fol-
weret € folverent, &¢. eidene Dornino, ¢, pradittam ra-

lonabilerz  denariorum [ummam  pro fiue, Fro ad-

" dem admiffione fic ut prefertur falla, nec non fuperinde

iffione fua predilf fic affeffam & appunétuar’.  And

further faith, That the Stcward of the faid Manor at
a Court holden 1 Offch.in the fourth Year of the Reign
of the King that now is, admitted the Plaintiff to the
Tenements, in which, &¢. and affeffed and fet a, rea-
fonable Sum of Money, that is to fay, five Pounds fix
Shillings, eight Pence, thatis to fay, Valorem corundem te
sementorue per duos anios, & won ultra pro Jiue pro pre-
4ikP *  adwmiffione  preditt Ricard’ Srallon, to the faid
Lorils of the Manor to be paid: And alfo the faid

Steward at the_fame Court did give Notice, and fignify

to the Plaintiff the faid Sum was to be paid to the faid
Lords of the Mancr, &06. And further faith, that the faid
Willowwes and Willowes, afterwards, that is to fay, the fe-
cond Day of Newember, in the fourth Yeer aforefaid, at
Feaditron aforefaid, requefted the faid Richerd Stallon to

ay to them five Pounds, fix Shillings, ¢ight Pence there,
for the Finc for his' Admittance, €¢. which the faid Rich.
Stallen then and there utterly denied and refufed, and as
yet doth refufe.” By which the faid Rickard Stallon for-
feited to the aforefaid Thomas and Rickard Willowes all
his Right, Eftate, €¢c. of and in thé Tenements aforefzid
in which, &c. The Plaintiff furjoineth, and faith, that the
faid Sum of five Pounds, fix Shillings, eight Pence, &,
was not rationabilis finis, as, the faid T homas Brayde a-
bove hath alledged, ¢gc. upon which the Defendant doth
demur in Xaw. And in this Cafe thele Points were re-
folved by Coke Chief Juftice, Walmfley, Warbertan, Da-
niel, and Fofter, Juftices, 1. And principally, if the Fine
affeffed had been reafonable, yet the Lords ought to have
fet o certzin Time and Place when the fame {hould be
paid , becrufe the fame ftands upen a Point of For-
feiture 1 As if a Man -bargains and affures Land to one
and his Heirs, upon Condition that if he pay to the Bar-
guince or his Heirs, ten Pounds at fuch a Place, that hg

. : v S0 tans



Part XIIL Willowes's Cafe.

and his Heirs fhall te-enter : Inthat Cafe; beciufe nd

Time is limited, the Bargainor ought to give Notice to

the Bargainee, &0. when he will tender the Money, and

he cannot tender it when he pleafeth 5 and with that agrees.

- 19 FEliz. Dyer 354. For a Man fhall not lofe his Land;

unlefs an exprels Default be in him ; and the Bargainee

in fuch Cafe is not tied to ftay always in the Place, &e.

So in the Cafe at Bat, the Copyhoider is not tied to

carry his Fine always with him, when he is at Church,

or at Plough, &c. And although that the Rejoinder is,

that the Plaintiff refufed to pay the Fine; fo he might

well do, when the Requeft is not lawful nor reafonable;

for in all Cafes when the Requeft is not lawful nor rea-

fonable, the Party may without Prejudice deny the Pay-

ment. And he who isto pay a great Fineas 100l of

mmore, it is not reafonable that he carry it always with him

in his Pocker, and prefently the Copyholder was not bound -

to it, becaufe that the Fine was uncertain and arbitrable;

as it was refolved in Hubbard's Cafe in the fourth Part of | 5 ;- o
my Reporrs amongft the Copyhold Cafes. 2. It was re- ¥ ~>*7*%

. folved, that although the Fine be uncertain and arbitra-

ble, yet it ought to be fecundum arbirrium boni wiri :

And it ought to be reafonable and not exceflive, for all
Exceflivenels is abhorred in Law, Exceffies wn re qualibe

jure reprobatur comuzuni 5 for the Cofmon Law for-

bids any exceffive Diftrefs, as it appearcth in 41 E. 3, 26:

Where 2 Man avowed the Taking of fixty Sheep for 3 A

Rent, and the Plaintiff prayed that he might be amerced

for the Diftrefs : And the Court (who is always the Judge

whether the Diffrefs be reafonable or cxceffive) held, that

fix Sheep had been a fufficient Diftrefs for the faid Rent

2nd therefore he was amerced for fo many of them as 4
were above fix Shecp: And the Court faid, thar if V?@;F-?‘g:lg‘%ﬁx
the Avowant fhall have Return, he fhall have =2 resloneble Add
Return but of fix Sheep: And this appeareth to be the Sturute of
the Common Law; for the Statute of Articuli fiper é’l'a“,"“-l‘}bH%
Chartas extends only whers a grievous Difirefs is taken 9.‘“7Y°i_uﬁ. 4
for the King’s Debr. See I. N. B. 174. 2. and 27 Aff 51 s Hogrea
28 A 50. 11H.4.2. and 8H.4.16, D Nou Capiarur gravis .
diftrittio, &c. And fo if an exceffive or an unrcafonable L
Amerciament be impoﬁ;d in any * Court-Baron or other ?ﬂgﬁ’[ 3 ]
Court which is not of Record, the Party fhall have mo- [ 9‘:;“‘“;
derata mifericordia : And the Statute of Magna Charra OL;ﬁ;,,g,pg,;,a_

is but an Afirmance of the Common Law in {uch Point. cionabilibus
. » auxilils, rata-

men moderac® fecundum - quantitaten  feodorum fuoram & fecundum  facuirates ut

nemici gravide viderentar, &c. Vide Bracton 84. b vationab’ relev’ 1. quod rat.onem

& menfaram non excedar; and {ce him there 86, &e. vprime. ‘ -

' ’ B See
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See F. N. B. v5. Nullus liber homo amercietur uifi fecun-

dum quantitarem delicti. And gravis Redemptio non ft

exigenda. And the Common Law gives an Affife of Sovient

_Diflrefs, and Multiplication of Diftrefs found, which is

exceflive, in Relpelt of the Multiplicity of Vexation. And

thevewith agreeth 29 A 50, sx. Non capiatur multi-

plexe diftrittio, F. N. B.178. 0. And if Tenant in Dower

~ hath Villains, or Tenants 2t Will who were rich, and the

by exzceflive Tallages and Fines makes them poor and

Beggess, the fame is adjudged Wafte. And therewith a-

orecth FL N. B.61. b, 16 H. 3. Wafle 135, and 16 H. 7.

And fee the Regifter judicial, ol 25. 5. Wafte lieth,

exulando Henricusm, &8 Hermannmn, ©Ec. Villeios, Quorum

quiliber rener vinum Meffiaginm &8 unam virggr tevre,

1 villinagio in predicF willa de 7. by JHievous and into-

lerable Diftrefles: By all which it appeareth; that the

Common Law doth forbid intolerable ~and exceffive Op-

preffing and Ranfoming of Villains, whereby of Rich

they become Poor: And yet it may be faid, that a Man

may do with his Villain what he pleafeth, or with his

Tenant at Will; but -the Lord limits the fame in a rea-

fonable and convenient Manner: For it appearcth, that

fuch intolerable Oppreflion of the poor Tenants is, to the

Difinherifon of him in the Reverfion. So in the Cafe at

Bar, although the Fine is incertain, yet it ought to be

realonable 5 and fo it appeareth by the faid Cuftom which

the Defendant hath alledged.  And therefore in fuch Cafe

the Lord cannot take as much as he pleafeth, but the

Fine ought to be reafonable, according to the Refolve of

Vide 14 Y. 4. the Court in the {aid Cafe of Hulbard in the fourth Part

4 by HL. o my Reports 5o.. It was refolved, That if the Lord and

3 Tenant cannot -agree of the Fine, but the Tord demand-

‘eth more than a reafonable Fine, that the fame fhall be

decided and adjudged by the Court, in which any St

fhall be, for or by Reafon of the Denying of” the Fine,

and the Court fhall adjudge what fhall be faid a reafon-

able Fine, having Regard to the Quality and Value of

the Land, and other neceflary Circumftances which ought

, ~toappear in Pleading upon a Demurrer, or found by Ver-

Braflonlz. fol, di¢t: "And if the Fine which the Lord or his Steward af-

; f‘-m %‘f}‘};t‘f&_ feffeth - be reafonable, let the Copyholder ‘well advife him-

gempusaen div J¢If before he deny the Payment of it: And -always when

finkur in jure, Reafonablenefs is in Queflion, the fame fhall be deter-

ﬁ?&icﬁ?ﬁoﬁwﬁf’ mined by the Court in which the A&ion dependeth :

difiecione. - A¢ Realonable Time, zt H. 6. 30, 22 E 4. 27. & 50,

: 29 H.8. 52, &e. So if the Diftrefs be rcafonable, and the
like, €e. - _ :

It
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It was refolved, That the faid Fine in the Cafe at the
Bar was unreafonable, v7z. to demand for a Cofrage and
an Acre of Pafture, five Pounds, fix Shillings, eight Pence,
for the Admittance of a Copyholder in Feefimple upon
a Surrender made ; for this is not like to a2 voluntary
Grant, as when the Copyholder hath but an Eftate for
Life, and leafeth, or if he hath an Eftate in Fee-fimple,

and committeth Felony, there Arbitrio Domini res «fti-.

mari debet s but when the Lord is compellable to admit
him.to whofe Ulfe the Surrender is, and when Ceftuy que
#f¢ is admitted, he fhall be in by him who made the
Surrender, and the Lord is but an Inftrument to prefent
the fame: And therefore in fuch Cafe the Value of two
Years for fuch an Admittance is unreafonable, efpecially
when the Value of the Cottage and one Acre of Pa-
flure is a Rack, at fifty three Shillings by the Year.

5. It was refolved, That the Surrejoinder is no more
than what the * Law faith, For in this Cafe in the
Judgment of the Law the Fine is unreafonable ; and
therefore the fame is bur ew sbundanti 3 and now the
Court ought to judge upon the whole fpecial Matter;
and for the Caufes aforefaid, Judgment was given for the
Plaintiff, |

And Coke Chicf Juftice faid in this Cafe, That where
thé Ufage of the Court of Admiralty is to amerce the

Defendant for his Default by his Diferction, as it ap-
" pearcth in 19 H. 6, 7. That if the Amerciament be out-

ragious and ecxceflive, the fame fhall not-bind the Par--

ty, and if it be exceflive or not, it fhall be determined
in the Court in which the Adtion fhall. be brought for
the Levying of it: And the Writ of Account is againtt
the Bailiff, or Guardian, Luod reddat i rationabilern
Computum de exitibus Manerii. And the Law requireth
- aThing which is reafonable, and no Excefs or Ex-
tremity in any Thing,

B 3 L. Mich.

Page[ 4]



The Statute of

23 H.8.¢c. 9.
of citing eut
of Diocefts.
See 5o, 9.
12 Co. 77.
Gib{on’s Cod.
1046, & 1050,
Poit. 15, &c.

PA RT XIIL

II, Mich. 6 Jacobi.
In the Common Pleas.
Porter aml ‘Rochefter'’s Cufe. |

ey

T HIS Term Zewis and Rockefter who dwelt in Effex
within the Diocefe of Londen, were fued for Sub-.
firaltion of Tithes growing in . within the County of
Effex, by Porter, in the Court of the Arches of the Bi-
thop of Canterbury in Londsn. And the Cafe was, That
the Archbifhop of Canrerbury hath a peculiar Jurifdition
of fourteen Parifhes, called a Deanery, exempted from the
Authority of the Bifhop of London, whereof the Parifh of
S. Mary de Arcubus is the Chicf » And the Court is called
the 4rckes, becaufe the' Court is holden there; anda
great Queflion was moved, if in the faid Court of Arches
wolden in Londor within his Peculiar, he might cite any
dwelling in Effex for Subftra@ion of Tithes growing in Ef
Jfex 5 orif he be prohibited by the Statute of the twenty-
third Year of King Henry the Eighth, ¢. 9. And after that

- the Matter wes well debated as well by Counfel at the Bar,

Jee the
Proem to the
Codex 20, 21,
2 644,450,
5 Co. g, 16,20,
r2 Co, 63.

1y o 25,

12 Co. 63.
Poi. e, 1y,
&

LIE R ONNY-E N

‘ed one to be im prifoned, bec

as by Dr. Ferrard, Dr. Fames, and others in open Court
and laftly, by all the Juftices of the Common Pleas, a
Prohibition was granted to the Court of Arches. And in
this Cafe divers Points were refolved by the Court.

1. That all A&s of Parliament, made by the King,

Lords and Commons of Parliament, are Parcel of the Laws

of Ewngland, and therefore fhal be expounded by the
Judges of the Laws of Lngland, and not by the Civilians
and Commonifts, although the A&s concern Ecclefiaftical
and Spiritual Jurifdi®ion ; and therefore the A& of * » K
4. cap.15. by which in Efe@ i i enalted, Duod nullus
reiseat, docga;‘, zfz_)"'o;wzet, &9¢. Clanz, wel ]ﬁzzblice;qumm ne-
Jandawe ofinionern: Coitrariam fidei Cotholice Jeu determina-
twom Ecclefie fucrofinle, pec de bujyfinodi fe62a, €5 ne-
Jandis Doltrinis Conventisulys Jaciar ; And “that in fuch
Cafes, the Discefan might arreff and imprifon fuch Offen-
der, &e. And into 2 7. the Eithop of Zongon command-
aufe that the Plaintiff faid thl;‘lt
‘ &



Part XIII  Porter azd Rochefter’s Cafs.
he ought not to pay his Tithes to his Curate ; and the
Party fo imprifoned brought an Attionof falfe Imprifon-
'ment againft thole who arrefted liim by the Command-
ment of the Bifhop 5 and there the Matter s well argued,
What Words arc within the faid Statute, and what without
the Statute: So upon the fame Statute it was refolved in
5 E. 4. in Keyfar's Cale in the * King’s Bench, which Fage [5]
you may fee in my Book of Precedents : And fo the Statutes d
of Articuli Cleri, de Probibitione regia 5 de circumfpelte
agatis, of 2 E.6. cap. 13. and all other Aés of Parlia- g Co: 44.45
ment concerning Spiritual Caufes, have always been ex- s Co. 0.
ounded by the Judges of the Commou Law; as it was 11€0. 10,14,
adjudged in Woods Cale, Pafeh. 29 Fliz. in my Notes, fol. '
22. So the Statute of 21 L 8, cap. 13, hath been expound-
ed by the Judges of the Realm concerning Pluralitics, and
the having of two Benefices: Comimon Laws and Difpen-
Jasions, {ee 7 Bliv. Lyer 2335. The King’s Courts fhall
adjudge of Difpenfarions and Commendams: Sece alfo 19
Eliz. Dyer 251, 14 Lliz. Dyer 312, 15 Eliv, Dyer 327,
18 Fliz. Dyer 552 € 34y. 22 Lliz, Dyer 599, Confbrush-
o of the Starute cap. xz. Smitl’s Cafe, concerning Sub-
{eriprion which is a meer Spiritual Thing. Alfo it appear--
. eth by 32 Zliz. Dyer 377. That for want of Subleripti- sear 25 81 ¢
“on the Church was always void by the faid A& of 253 EL 1,2.
and yer the Civilians fay, that there ought to be a Sentence é‘[‘f Farlon's
Declaratory, altho’ that the A& maketh it void. o Tff’;.z
2. It was refolved by Coke Chicf Juflice, Warberton, glalts23,524.
Daniel ar-l Tefter Jultices, That the Archbifhop of Can-
sterbury is reftrained by the A& of 23 H. 8. cap. 9. to cite
any onc out of his own Diocefe, or his peculiar Jurifdiftion,
altho’ that he holdeth his Court of Arches, within Londoz.
And firft it was objeed. ‘
That the Title of the Aétis, An AEE that no Perfin
fpall be cited our of rhe Diocefe where be or fhe dwelleth, ex-
cept in certain Cafes : And here the Archbifhop doth not
~ cite the faid Party dwelling in F/few, out of the Diacele
of Loudon, for he holdeth his Court of Arches within
Lendon. o
2. The Preamble of the A&t is, Where a great Number
of the King’s Subjeéts dwelling in divers Diocefes, &c.
And here he doth not dwell in divers Diocefes.
3. Far out of the Diocefe where fuch Men, &¢. dwell,
-and here he doth not dwell far out, &Je.
4. The Body of the A& is, No manner of Perfon fhail
~be cited before any Ordinance, &c. out. of the Iiiocele or
peculiar JurifdiCtion where the Perfon fhall be inhabiting,
&Je. And here he was not cited out of the Diocele of Zom-
a B4 ‘ dorn.
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dop. To which it 'was anfwered and refolved, That
the fame was prohibited by the faid A& for divers

Caufes.

Bee Welen-
beck’sOEcono,,
mies, fo. 264.
Caleping in
yerba.

1. As to all the faid Objef’tions; one- Anfwer makes an
End of them all: For Diwcefis dicivur diftinttio, vel divifro,
Jive gubernatio, que divifa, & diver(n eft ab Ecclefia alte-

“rius Epiftopatus, & Commiffa Gubernatio in unius ; and is

derived a 2D: guod eft duo, €9 eleltio, id eft, feparatio, giia

- Jeparar duas Furifditiones : So Diocefe fignifies the Jurift

diétion of one Ordinary feparated and divided from others 5
and becaufe the Archbiftiop of Canmrerbury hath a peculiar -
Jurifdi&tion in Zondon, exempt out of the Diocefe ot Ju-

rifdiction of the Ordinary or Bifhop of London- For that

Caufe it is fitly faid, in the Title, Preamble, and Body of
‘the A&, That when the Archbifhop fitting in his exempt -
Peculiar in London, cites one dwelling in Effew, he cites

~ him out of the Diecefe or Jurifdiction of the Bifhop " of

Page [6]

London, ergo he is cited out of the Diocefe: And in the
Claufe of the Penalty of ten Pounds, it is faid, out of the
Diocefe or other JurifdiGion where the Party dwelleth,
which agreeth with the Signification of Diocefe before.
And as to the Words, Far off, 8. they were put in the
Preamble, to fhew the great Mifchief which was before
the A&: As the Stat. of 32 H.8. ¢. 33. in the Preamble,
it is Diffeifins with Strength, and the Body * of the A&
faith, fuch Diffeifor, yet the fame extendeth to all Diffei-
fors, but Diffeifin with Force was the greateft Mifchief, as
it is holden in 4 & 5 Eliz. Dyer 219. So the Preamble
of the Statute of J#efl. 2. cap. 5. is, Heirs in Ward, and the
Body of the A& is, Hujufinodi prefentar. as it is adjudged
in 44 E. 3.18. That an'Infant who hath an Advowlon by
Delcent, and is out of Ward, fhall be within the Remedy
of the faid A&, but the Frauds of the Guardians was the
greater Mifchief, 8o the Preamble of the A of 21 H. 8.

- cap. 15. which gives falfifying of Recoveries, recites inthe .

Preamble, That divers Leflees have paid divers great In-
comes, £5¢. Be it enaéted, That all” fuch Termors, &e.
and yet the fame extends toall Termors: and yet all thefe
Cales are ftronger than the Cafe Bar, for there that Word:
(Juch) in the Body of the A& referreth the fame to -the -
Preamble, which is not in our Cafe, :
2. The Body of the A&t is, No manner of Perfon fhall be
hericeforth cited before any Ordinary, &. out of the Dio-

- gele or peculiar Jurifdicton where the Perfon fhall be

dwelling : And if he fhall not be cited out of the Peculisr
befo}'e any O#f‘_{lnal’ ¥> & Fortiori, the Court of Arches which
fitg in a Pecuiiar, {hall not cige others out of another Dio-

2 T eefe:
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cefe : And thele Words, Out of the Diocefe, are to be
meant out of the Diocefe .or Jurifdi&ion of the Ordinary,

where he dwelleth ; but the exempt Peculiar of the Archbi-

fhop is out of the Jurifdiftion of the Bifhop of London, as
S. Martins, and other Places in London, are not Part of

ZLondon, although they are within the Circumference of it.

3. It is to_be obferved, That the Preamble reciting of

the great Mifchief, recites exprefly, That the Subjeéts were
called by compulfory Procefs to appear in the Arches, Au-
dience, ‘and other "high Courts of the Archbifhoprick of
this Realm ;5 {o as the Intention of the faid A& was to re-
~duce the Archbifhop to his proper Diocefe or peculiar Ju-
rifdi&tion, unlefs it were in five Cafes. -

1. For any Spiritual Offence or Caufe committed or o~

- mitted contrary to the Right and Dury by the Bifhop, &Jc.
whichWord (omirted) proves that there ought to bea De-
fault in the Ordinary. “

2. Except it be in cafe of Appeal, and other lawful -
Caufe wherein the Party fhall find himfelf grieved by the

Ordinary after thc Matter or Caufe there firft begun ;
e7go the fame ought to be firlt begun before the Ordinary.
3. In cafe that the Bifhop of the Diocefe, ot other im-
mediate Judge or Ordinary dare not, or will not convent
the Party to be fued before him ; where the Ordinary is
‘called the immediate Judge, as in Truth he is; and the
Archhifhop, unlefs it be in his own Diocefe (thefe fpecial
Cafes excepted) mediate Judge, f2il. by Appeal, &c. -
4. Or in Cafe that the Bifhop of the Diocefe, or the
Judge of the Place within whofe Jurifdittion, or before
whom the Suit by this A& fhould be begun and profecuted,
be Party direétly or indiretly to the Matter or Caufe of
the fame Suit ; which Claufe in exprels Wordsisa full
Expofition of the Body of the A&, fil. That every Suit (-
thers than thofe which are exprefled) ought to be begun
and profecuted, before the Bifhop of the Diocefe, or other
Judge of the fame Place. ‘
~ 5. In cafe that any Bifhop, orany inferior Judge, having
under him Jurifdi¢tion, &¢. make Requeft or Inftance to
the Archbithop, Bifhop, or other inferior Ordinary or
Judge, and that to be done in Cafes only where the
Law Civil or Common doth affirm, &¢. By which it fully
appearcth, That the A& intendeth, That every Ordinary
and * Ecclefiaftical Judge fhould have the Conufance of
Caufes within their Jurifdi€tion, without any concurfent
Authority or Suit by way of Prevention: And by this, the
Subje@ hath great Benefit as well by faving of Travel and
Charges 1o have Juftice in his Place of Habitation, as 1’;0
. " v ¢ " . ) c

Page (1]
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Porter azd Rochefter’s Cafe. Part XIII. .
be judged where he and the Matter is beft known 5 as alfo
that he fhall have many Appeals as his Adverfary in the
higheft Court at the firft. Alfo there are two Provifpes
which explain it alfo, fz7l. That it fhall be lawful to every
Archbifhop to cite any Perfon inhabiting in any Bifhop's
Diocefe within his Province, for Matter of Herely, (which
were a vain Provifo, if the Aé did not extend to the Aich-
bithop : But by that fpecial Provifo for Herefy, it appear-
eth, that, forall Caufes.not excepted, is prohibited by the
A&) then the Words of the Provifs go further, if the Bithop
or other Ordinary immediately hereunto confent, or if the
fame Bifhop or other immediate Ordinaty or Judge do not
his Duty in Punifhment of the fame ; which Words imme-
diately and immediate expound the Intent of the Makers of
the At ‘ . ,

2. There is a Saving for the Archbithop, the Calling a-
ny Perfon out of the Diocefe where he fhall be dwelling to
the Probate of any Teftaments; which Provifs fhould be
alfo in vain, if the Archbifhop notwithftanding that A&

fhould have concurrent Authority with every Ordinary

through his whole Province: Wherefore it was concluded
that the Archbifhop out of his Diocefe, unlefs in the Ca-
fes excepted, is prohibited by the A& of25 H. 8. to cite a-
ny Man out of any other Diocefe. And in Truth the AG
of 23 H. 8.is buta Law declaratory of the ancient Canons,
and of the true Expofition of them : And that appeareth
by the Canon, Cap. Romana in fexto de Appellationibus,
and Cap. de Comperent: in fexto. And the faid A& is fo
expounded by all the Clergy of Eugland, at a Convocation
in London, Az, 1 Fac. Regis 1603. Canon 9a. Where it is de-
creed, ordained and declared, That none fhould be cited to
the Arches or Audience,but the Inhabitantswithin the Arch--
bifhop’s Diocefe, or Peculiar, other than in fuch particular
Cafes only as are expreily excepted and referved in and by
a Statute, Anno 25 H, 8. cap. 9. And the King by Letters
Patent under the Great Seal hath given his Royal Affent
td this amongit others from Time to Time to be “obferved,
fulfilled and kept, as well by the Archbifhop of Canterbu-
7y, the Bifhops and their Succeflors, and the reft of the
whole Clergy of the Province of Canterbury, in their feve-
ral Callings, Offices, Funtions, Minifteries, Degrees and
Admiriftrations 5 as alfo by all and every Dean of the
Arches, and other Judge of the faid Archbifhop’s Courts,
Guardians of Spiritualities, Chancellots, &¢. So the fame
is alfo exprefly confirmed under the Great Seal. And al-
tho’ the Archbifhoprick of Canterbury was then void, yet
the Guarding of the Spiritualtics was there, and tllw '
"~ Arch-
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Archbifhop of Canterbury that now is, and then Rithopof

London, was by Letters Patent, Prefident of the faid

Council in the Place of the Archbifhop then deceafed : And

the King gave his Royal Aflent to the fame, and the faid

Canon is of as full Force es if the faid late Archbithop of :
Canterbury had been then alive. And whereas it is faid in Archbifhops
the Preamble of the A&, in the Arches, Audience,gind *treLlegati
- other high Courts of the Archbifhop of this Realm ;"4 is E:g,a[?;:cd had
- to. be known, That the Archbifhops of this Realm before Bower, wh'ch
that A& had Power Legatine from the Pope, by which 5,70 #bolih-
they pretended to have not only {upereminent Authority :,35:&' Lia-
over all, but concurrent Authority with every Ordinary in )

his Diccefe, not as Archbithop of Canterbury, €c¢. but by

his Power and * Authority Legatine: For Suns tria genera Page [8]
Legarorum. 1. Luidam de larere Do, Pap e mittuntur, T
ut Cardinales quos appellan frarves. . Alii funt Dativi,

& nou de latere, qui fimpliciter in Legatione mittantur, §c.

3. Sunt Nari, ffue Navivi, qui fuaruie Ecclefiarum pretec-

tu legatione fungantur, & Tales [unt quatuor, foil. Archie-

pifeopus Cany. Eboracenfis, Remanenfts, €& Pifanis. So as

before that A&, the Archbithop of Canterbury, was Lega-

‘tus Natus, and by Force of his Authority Legatine ufurped

againft the Canons upon all the Ordinaries in his Precinét,

and by Colour thereof claimed current Authority with ’em, -

which altho’ they held in the Courts of the Arbhbifhop,

the fame was remedied by the A& of 25 H. 8. cap. 9. and

all that which he ufurped before, was not as he was Arch-

bifhop, " for as to that he was reltrained by the Canons, but
“as he was Legatus Narus, which Authority is now taken

‘away and abolifhed utterly. )

Laftly, If the faid Ac of 23 H.8. cap. 9. fhould not be Vi lib. Arch.
fo expounded, Then the A& which is principally made (as Canr.p.3o that
it appeareth by the Preamble againﬁ the Courts of the ofchm P
Archbifhopricks) fhould be as to them illufory ; for if the Peculiarin mas
Bishop of Canterbury, in refpcét of his exempt Peculiar in By Pigeefes.
ZLondon, may draw to him all the Diocefe in London 5 fo 2‘}’555"‘14‘7-..
might he at Newington which is a Peculiar in Finchefter )

" Diocefe, draw to him the whole Diocefe of Winchefter s
and at Zotteridge near Borner, the whole Diocefe of Lin-
colzz, and fo of the like. o

3. It was refolved, That when any Judges are prohibit-
ed by any Aé of Parliament, that if they do proceed a-.

gainft the A&, there a Prohibition lieth. As againft the
Steward and Marfhal of the Houfhold. Quod Senefehallus
& Marifeallus non teneant Placir. de libero tenem. de De-
bito, de Conventione, &c. So in the Statute of Articuli fi-
per chartas, cap. 5. Regifter fol. 185. wnter Brevia flper
farura. Soagainit the Conflable of the Caftle of ﬂfé}.er d

s N ' yqi
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- Ruod non rangit Cuftodiam Caftri. So to Juflices of Aflife
upon the Statute Quod Inqusfitiones que funt
magne exaltionis non capiantur in Parria.

Vi.Paft. 2 Bl Alfo to the Treafurer and Barons of the Exchequer, up-

Rot..139. on.the Statute De Articul. fuper Cartas, cap. 4. The Sta-
lr}::)?g;si:%;&fo: tute of Rutland, cap. wltimo. RQuod communia Placit. non
citingourof  Zencantuy in Scaccario. All which, and many more, you
the Diocefe.  may fee in the Regifter inter Brevia fuper Statuta. See.

Tr. 44 BLROC BN B, 45 85 56, &6 17 H. 6. 54. vi. 13 E. 3. 20 Prohi-

‘1073, the like

i an Informa. 2i%i0 : A Prohibition to” the Chancellor, and Diverfity of
tion upon the  Courts in the Title of Chancery. So againft all Ecclefiafti-

%::{;;‘i;%f?ﬁ cal Judges upon the Statute of 2 H. 5. cap. 3. Ifthe Judges

bingron. there wilf not give or deliver to the Party a Copy of the Li-

Yilfaoyone bel, although that the Matter be meer Ecclefiaftical : and
?;;i iplré:;:’ therewith agreeth 4 F. 4.357. and F. N. &. 43.¢. So the
cg,m,y"fo the Cafe upon the Statute of 2 H. 5. cap. 15. If the Ecclefialti-
Statace of 24 cal Judges in Cafe of Herefy, and other Matters of meer
H.8. cap. 12, Gpirirnalty do not proceed according to the Intention of the
a.though the f . . . h b "h P d . 2
Marter bemeer fame Statute; as it appeareth by the Precedent in 5 £. 4.
Spiritaal, a Keyfon’s Cafe, 10 H. 7. 17. See the Opinion of Paflor, o H.
H?f;‘*g{‘;z“m 6.3. A Man excommunicated by the Bithop of London,
the Srarntof for 2 Crime done in another Diocefe, {hall not be grieved
2H.5.cap 2. thereby ; foas the Common Law takes Notice of the Ca-
nons, in fuch Cafe, as Coram non Fudice. And although
the Statute of 23 H. 8. infliéts a Penalty, yet a Prohibition
lieth, for the Infli€ting of the Penalty doth not take away
the Prohibition of the Law: and therefore, Czp. which in-
- fli€ts Punifhment if the Sheriff doth not put his Name unto,
the Return ; yet the fame is Error if he doth not put to his
Name. See 35 H. 66. when any thing is prohibited by a
Statute, if the Party be conviéted, he fhall be fined for

 Puage [9] * the Contempr to the Law: and 19 H. 6. 4. agrees in-

fee2 H. 4. 10. Maintenance : And if every Perfon fhould be put to his As -
by Hawktord, C

1%, &ion upon the Statute, the fame would be Caule of Suits
P

and foaffirmed . . . )

bytheCourr, and Vexation, "and the fhorteft and more eafy is to havea
‘“’hﬁn one who Prohibition : See the Statute of 21 H. 8. sep. 6. of Mor-
2:’ g";’g“‘hc" tuaries, by which it is ena@ed, That no Parfon, Vicay,

Yy, holdeth . .

Pleain Spiri-  Curate, &c. demand any Morsnary but in fuch Manner as
m;* Th{ings, is mentioned in the At upon Pain of Forfeiture of fo much
}“;rfgi‘éﬁf%e in Value as they take, morc than is limited by the A&, and
doth norbe-  forty Shillings over to the Party grieved. Yet it appeareth
1°ngtoénim.1 by Dottor and Student, lib. 2. cap. 55. fol. 105. That if
fﬁgsfhﬁ?g‘;' the Parfon, &Je. fueth for Aoriuaries  otherwife than the.
granted,be. At appointeth, that a Prohibition lieth ; yet there isa Pe-
ganfea Con-  malty added, which is an Authority exprefly in the Ppint :
n’;‘g‘;‘fg’;an;d And the Cafe at Bar is a more ftrong‘Cafe, and that for
' ol
er, &c. 2R
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1. It was made an Affirmance of the Canon Law.

2. It was made for the Eafe of the People and Subjedts,
and for the Maintenance of the Jurifdi€tion of the Ordina-
ry, {o as the Subjeéts have Benefit by the A& ; and there-
fore although that the King may dil%cnce with the Penal-
ty, yet the Subjet grieved fhall have a Prohibition. And
the Rule of the Court was, Fiat Prokibitio Curie Cantuar.

de Arcub. inter partes predilt per Curiam. And Sher-
ley, and Harris junior, Serjeants at Law, were of Counfel

in the Cafe.’

CTIL Mich. 6. Jac. Regis.

. - Edwards’s Cafe.
T HE High Commiffioners in- Caufes Ecclefiaftical ob- i
T jelted %ivers Articles in Ewnglifb, againt Thomas Ed- Eg;;h Commil:
avards dwelling in the City of Exerer. o Polt gz
1. That Mr. Foln Wazlton hath been many Years train- ;75 Co-19, 47,
ed up in Learning in the Univerfity of Oxfo74, and there See Gibfon's
worthily admitted to {everal Degrees of Schools, and defer- Codex 36,19,
vedly took upon him the Degree of Dottor of Phyfick. i §;;g;;2‘"
2. That he was a Reverend, and well practifed Man in P
the Art of Phyfick. ‘ o
3 That you the faid T homas Edwards are no graduate,
B U1 : . S .
¢ 4 That you knowing the Premifies, notwithftanding
" you the faid Edwards, &¢. of Purpofe to difgrace the faid
Dr. Walton, and to blemifh his Reputation, Learning and
‘Skill, with Infamy and Reproach, did againft the Rules of
Charity write and fend to the feid Mr Doltor Walton, a
lewd - and ungodly, and uncharitable Letter, and therein
taxed him of Want of Civility and Honefty, and Want of
. Skill and Judgment in his Art and Profeflion, &c. And
you fo far exceeded in your immoderate and uncivil Letter,
that you told him therein in plain Terms, He may be
crowned for an Af, as if he had no Manner of Skill'in his
Profeflion, and were altogether unworthily admitted to the ’
faid Degrees, and thercin you purpofely and advifedly tax-
ed the whole Univerfity of Rafhnefs and Indifcretion for
admirting him to that Degree without Sufficiency and De-

fert, :
‘ 5. And



- Edwards's Cafe. PArT XIII,

5 And further to difgrace the faid Mr. Do&or Wairon;

in the faid Univerfity, did publith a Copy of the faid Let-

ter to Sir William Courtney and others, and in your ‘Letter

was contained, Siffilamn lichenen menregram, Take that

) for your Inheritance, and thank God you have a good Fa-

Page [ 10] ther: And did not you thereby covertly * mean ‘and imply,

That the Father of the faid Dr. Walton (being late Bifhop

- of Exeter, and a Reverend Prelate of this Land) was fub«

je&t to the Difeafes of the French Pox and Leprofy, to the
Dillike of the Dignity and Calling of Bifhops. ,

6. That in another Letter you fent to Mr. Doétor Maz-

ders, Dottor of Phyfick, you named Mr. Do&lor Waiton,

~and made a Horn in your Letter: And we require you up-

on your Oath to fet down, whether you meant not that

they were both "Cuckolds, and what other Meaning you

had. ‘

7. You knowing that Dr. WWaiton was one of the High
Commiffion in the Diocefe of Fxeter, and having obtained
a Sentence againft him in the Star-Chamber, for contriving

“and publithing of a Libel, did triumphingly fay, That you
had gotten on the Hip 2 Commiffioner for Caufes Ecclefia-
ftical in the Diocefe of Ewxeter, which you did to vilify and

" difgrace him, and in him the whole Commiffion Ecclefiafti-
cal in thofe Parts. e

Laftly, That after the Letter miffive fent. unto you, you
faid arrogantly, That you cared not for any Thing that this
Court can do unto you, nor for their Cenfure, for that you
can remove this Matter at your Pleafure.

And this Term it was moved to have a Prohibition in
this Cafe. And the Matter was well argued ; And at laft
it was rcfolved by Coke Chief Juftice, Warberton, Danicl,
and Fyfler Juftices, That the fir(t fix Articles were meerly
Temporal concerning Dottor Walror in his Profeffion of -
‘Phyfick, and fo touched only the temporal Perfon, and a

temporal Matter, and in Fruth, it is in the Nature of an

Aé&ion upon the Cafe for Scandal in his Profeffion of Phy-

. - fick: And yet the Commiffioners themfelves do proceed in
%ee Book of& the fame Ex Officio. And it was rclolved, that as for them,
Amies #4444 a Prohibition doth lie for divers Caufes,

7. Non el .
i confenta- - 1. Becaufe that the Matter and Perfons are T emporal.
_ nzum quod, 2. Secondly, Becaufe it is for Defamation, which if any

‘quis fuper Tis g b fhall be for the fame, it ought to-begin. before the

uopruam cog- . . e . -
NN ad nos Ordinary, “becaufe it is not fuch an enormous Offence,
P,frtcl:f;ff;t’_‘ Ci“' which is to be determined by the High Commiflioners:
- ria Chiiftianl And for the fame Reafon Suit doth not lie before them, for

ratis traharur = ) ) )
in placita. Vi.-Srat. Circumi{pelte agatis, An. 13 E.1 Epilcopus tenear placita in Curia

Chriftianiratis dé his quz funt mere Spuirnalia.  Er vi. Lindweod, fol. 70. Lir. m.
dicuntor mere Spiritualia quia non habent mixcuram Temporalem. vi.22.E. 4. . Conful-
. tat. vi. 22 E. 4. the Abbor or Sion’s Cafe. - ;

3 calling
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calling the Do&or Cuckold, as it was objeted in the feventh
Article: And it was faid, that the High Commiffioners
ought to incur the Danger of Premunire. :
2. It was refolved, That the Ecclefiaftical Judge cannot
examine any Man upon his Qath, upon the Intention and
thought of his Heart, for Cogitations penam nemo emerer.
And in Cafes where a Man is to be examined upon his
Oath, he ought to be examined upon A&s or Words, and-
not of the Intention and Thought of his Heart ; ‘and if e-
very Man fhould be examined upon his Qath, what Opi-
nion he holdeth concerning any Point of Religion, -he is
not bound to anfwer the fame s for in Time of Danger, -
Quis modo rutus erit, if every one fhould be examined of
his Thoughts. And fo long as a Man doth not offend nei-
ther in A& nor in Word any Law eftablithed, there is no

Reafon that he fhould be examined upon his Thought or

Cogitation: For as it hath been faid in the Proverb,
T hought is free; And thercfore for the fixth and feventh
Articles, they were refolved as well for the Matter as for
the Form in offering to examine the Defendant upon his
Oath, of his Intention and Meaning, to be fuch, to which .
the Defendant was not to be compelled to anfwer: Ergo,
it was rcfolved, that as to the Article, he might juftify the
fame, becaufe as it appeareth upon his own Shewing, that

* the Dotor was fentenced in the Star-Chamber : Alfo the Page {11]

_Libel is Matter meer Temporal, and if it were meer Spiri-
tual, fuch a Defamation is not examinable before the High
Commiffioners.

As to the laft Article, It appeareth now by the Judg- Tudex nfmlpﬂ‘- :

ment of this Court, that he might well juftify the faid |

Words: Alfo the High Commiffioners fhall not have Conu- r

st inguriam G-
i datam puni-
e,

fance of any Scandal to themfelves for that they are Parties; Vi the Stat. of
and fuch Scandal is punifhable by the Common Law, as it *3 B cs.

. was refolved in Hale's Cafe, which fee in the Book of the
Lord Dyer’s Reports, and fee in my Book of Precedents,
the Copy of the Indi&ment of Hales, for fcandalling of the
Ecclefiaflical Commiffioners. '

Note, The Bifhop of Winchefter being Vifitor of the
School of IWinchefter of the Foundation of Wickbam Bi-
fhop of Winchefters and the Bifhop of Canterbury, and
cother his Colleagues, A 5 Car. cited the Uther of the faid
School, by Force of the faid Commiflion to-appear before
them, and proceeded there againft him, for which they in-
~cufred the Danger of a Premunire.  And fo did the Bifhop
of Canterbury and his Colleagues, by Torce of a High
Commiffion to them direé&ed, ciwe one Hrwmphrey Frank
Mailer of Ares, and Schioolmatter of the Scheol of Sevencek,

, (of
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(ofthe Poundation of Sir William Sevenock,in the Time of
King Hezry the Sixth) to appear before the High Commif:
fioners at Lambeth the fixth Day' of December laft paft,
which Citation was fubfcribed by Sir Fobn Benner DoGor
of Law, Doétor Fames, and Dottor Hickman, three of the
' "High Commiflioners: And Sir Chriflopher Perkins pro-
cured the faid Citation to be'made, and when the faid
Frank appeared, the Archbifhop being affociated with Sir
Chriftopher Perkins, and Doltor Abbot Dean of Winchefter,
made an Order concerning the faid School, (fiL) That the
faid Frank fhall continue in the fame School until the An.
nunciation, and that he fhould have twenty Pounds paid to
him by Sir Ralph Bofoile Knight, who it _feems was never
cired but Quare, If be was nor Plaintiff,

IV. Mich. 6 Jacobi Regis.

Taylot and Shoile’s Cafe.

Brewer, a_ Aylor informed upon the Statute 5 Filiz. ¢ap. 4. Tam
T,glq_e wichin - [ pro Domino Reg. szm’ Pro feipfo in the Exchequer,
Jndittments, That the Defendant ha rexercifed the Art and Myftery of
&c.on thefaid 3 Brewer, §9¢. and averred that Shoile the Defendant did
Star. See x&:;lk. not ufe or exercife the Art or Myftery of o Brewer, at the
V;Z&gg.slgo.z' Time of the Making the A&, nor had been Apprentice by
2 Rol. Abr. 81. feven Years at leaft, according to the faid Aé&, &¢c. The
pé’ixfa(b 179, Defendant did démur in Law upon the Information, and
212,254, 8c. - Judgment was given againft him by the Barons of the Ex-
288, chequer. And now in this Term upon a Writ of Error,

the Matter was argued at Serjeants Tz, before the two

Chief Juftices, and two Matters were moved ; The One

That a Brewer is not within the faid Branch of the faid

A&: For the Words are, That it fhall not. be lawful to any

Perfon or Perfons, other than fuch as now lawfully ufe or

exercife any Art or Myflery, or manual Occupation, to fet -

up, ufe or exercife any Arr, Myftery, or manual Occupa-

tion, except he fhall have been brought up therein feven

Years at the lealt, as an Apprentice. And it was faid,

- That the Trade of a Brewer is not any Art, Myftery, or

: manual Occupation within the fajd Branch, becaufe the
Page [12] fame is eafily and prefently learned, and he * needs not to

have
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have feven Years Apprenticefhip to be infirued i the
fame, for every Houfewife in the Country can do the fame:
And the A& of Henry the Eighth is, That a Brewer is not
a Handycraft Artificer. o S
- 2. It was thoved; That the faid Averment was fiot fuffi-
tient, for the Averment ought to be as general as the Ex-
ception in the Statute is, (fil) That the Defendant did
not ufe any Art, Myflery; or Occupation at the Time of
the Making the famhe A&; for by this Pretence if any Art;
&ec. then as a Taylor; Carpenter, &c. he may now exet-
cife any other Art whatfoever. B '
As unto the firfly It was refolved; That the Trade 6f 4-
Brewer, (f¢7l.) to hold a common Brew-houfe; to fell Bees
or Ale to another; is an Art or Myflery within the faid
A& ; for in the Beginning of the A&, It is enafted, That
no Perfon fhall be retained for lefs Time than a whole
Year in any of the Services; Crafts, Myfleries, or Arts of
- Cloathing, &c. Bakers, Brewers, &c. Cooks;'¢9c; So as
by the Judgment of the fame Parliament; The Trade of 2
Brewer is an Art and Myflery ; which- Words are in the
© faid Branch upon which the faid Information is grounded:
Alfo becaufe that every Houfewife brews for her private
Ufe 5 fo alfo the bakes,” and drefleth Meat: And yet none
can hold a common Bake-houfe, or a Cook’s Shop to fell to
others, unlefs that he hath been an Apprentice, &c. for
“they are exprefly named alfo in the A& as Arts and Myfle-
ries: And the A& of 22 H. 8. cap. 13. is explained, That
a Brewer, Baker; Surgeon; and Scrivener Alien, are not
Handicrafts mentioned within certain penal Laws: But the
{fame doth not prove, but that they are Arts or Myfteries;
. for Art or My&éry is more general than Handierafts; for
the fame is reftrained to Manufaltures, . L
" As to the fecond Point, It was refolved; That the Inten-
tion of the A€t was, That none fhould take upon him any
Art, but he who hath 8kill or Knowledge in the fame:
“And therefore the Statute intendeth; That he who ufeth -
any Art or Myftery at the Time of the A&; might ufe the
fame Art or Myftery ; for Quod quifgue norit in hoc fe ex-
erceat : And the Wotds of the At are; As now do lawfully

U, &c. And it was faid, That it was very neceffary, that
Brewers fhould have Knowledge and Skill in Brewing good
and wholefome Beer and Ale, %or that the fame doth gredt=
ly conduce to Mens Healths : And fo the firft Judgment

was affirmed
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V. Mich. 6 Jacobi Regis.
In the Commbn’Plec:JQ
‘The Cafe of Modus D‘ccimandi.‘ |

De fion Deci. SHerley Serjeant moved to have a Prohibition, l_)ecaufe
Z’é"fg Siv® )" that a Perfon fued to have Tithes of Silva C#dua un-
Vide polt.23, der twenty Years Growth in the Wzild of Kent 5 where, by
57,38, & the Cuflom of it, which is a great Part of the County,
{Gfﬁgn{fﬁfg‘;_, Tithes of any Wood was never paid. And if fuch a Cuftom
gyman 546, i 12012 Decimmando for all Lay-people within the faid Weild,
47, &c.  were lawful or not, was the Queftion; and to have a Pro-
Farell 137, Yibicion it was faid, That although one particular Man fhall
not prefcribe in #on Decimando, yet fuch a general Cuftom
within a_ great Country might well be, as in 43 E. 3. 32.
and 45 E.'3. Cuflore 15. It was prefented in the "King’s
- Bench, That an Abbor had purchafed Tenements after the
Ihid. 515 516, Statute, &0¢. And the Abbot came and faid, That he was
Page [ 13] Lord of the * Town, &¢. And the Cuftom of the Town
Cujtom de non was, That when the Tenant ceflfeth for two Years, that the
agfg;?“;gg Lord might enter until Agrcement be made for the Ar-
ornonSee  rearages; and that he who held thefe Tenements was his
Watfon's Cler- Tenant, and cefled for two. Years, and he entred: And the
gyman 502, Rule of the Court is, becanfe it was an Ufage only in that
o e 35, Town, and not in the Towss, that Is, in the Country ad-
&e. Joining, -he was put to anfwer. So es by the fame it ap-
SeMden of  peareth, that a Cyffom was nt guod in o particular Town,
fe&.2, 3, & which perhaps might be good and of Force in a Country,
? &c."Sce 40 A 21: and 27. 39 F. 5. 2. A Cuftom within'a |
Town, that an Infant, &c. might alien, is not good; but
yet fuch a Cuftom within Kens hath oftentimes been ad-
judged to be good. Sce y H. 6.26: b. 15 E..2. Preferip-
zion 55. Dyer 363. 22 H.6..14. 21 B. 4. 15. and 45 A(. 8,
See Doltor and Student, lib. 2. cap. 55. A particular Coun-
~ try may preferibe to pay no Tithes for Corn, Hay, and
other Things, but that is with this Caution, fo as the Mi- .
nifter hath fufficient Portion befides to maintain him, to ce-
lebrate Divine Service: And f2/. 172. it is Kolden, That
where Tithes have not been paid of Under-woods under
twenty Years Growth, that no Tithes fhall be paid for the

fame,
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fame, becaufe that they do not renew nor increafe fromi
- Year to Year, {o as they are not due to the Parfon but by
Cuftom. And he faith, fol. 174. That fuch 2 Cuftom of a
whole Country, that no Tithes of a Lordfhip fhall be paid,
is good; and it is to be obferved, that in all Libels for
Tithes of Woods, they alledge a Prefcription to have Tithes
of them: But the Court would advife, whether fuch a
Cuftom for a Town or Country {Héuld be good : But in an-
tient Times, The ParifhionerS"have given or procured to
the Parfon a Wood ot other “Ldnds, €&c. to have and to
hold to him and his Succeffors in’ Satisfaétion of all Tithes
of Wood in the fame Parifh; and the Parfon is now feifed
of the fame Wood, and that without Queftion is a good
Difcharge of his Tithes ; and that in fuch Cafe, if he fueth
~ for Tithes of Wood, a Prohibition lieth: And therefore it

“hath been faid now of late, That fuch Opinions were new,

and without any Antiquity, unto the great Prejudice o
the Church: 1 'will cite you an antient Judgment many
Years paft, Mich. 25 H. 5. Wilts. Rot. 5. before the King
at Weftwminfter. Samfon Folict brought an Attaint upon a
Prohibition, againft Zhomzas Parfon o

fued him in the Spiritual Court for 2 Lay Fee of the faid
Sampfon, in Draycor, contrary to the King’s Prohibition,
&c." The Defendant pleaded, Quod corain Fudicibus De-
legatis fetiit de eodeme Decimas feni de quodans praro 1p-

Swynden, becaufe he- .

JSius Saiifonis in Walcot unde ¢ft in poffefficne_per femten<.
tiam Fudicum fnorum, & fuit sntequare Probibirio Donts

Regis ad eum pervenerit, € gquod prarum fredicl. cft in

Walcot unde ipfe ¢ft Perfona, & non in Draycot: To:

which the faid Samfore replied and faid, Quod anteceffores
Jui antiquitus dedernnt Duas acras prari Eoclefie de Dray-
cot pro decimis feni quam predift. Thomas modo ferit iz
eodem prato, quas quidem. duas acras prari eadem Ecclefiz.
adbuc "babet, "€ femper bucufgue kabuit, unde videtur ez
gioad illnd quod "predift. Thomas uitra petit, et de laico
Jeodo fuo, & dicit quod. pratum _illud in quo idem T homas
petit Decimas eft in Draycot ficut Breve dicit, 88 zon in
Walcot, € da boc ponit f¢ fuper Patriam: And the Jury

found, Duod preditt. Thomas Perfona de Sawyndon fecurns

Snit placiia in Curia Chriftianiratis de Laico feodo preditt.

Sumifonis contra Probibitionens Domt. Regis, petendo ab
ipfo Decimas feni de quodam prato ipfs Samfons
Draycor unde Antece(fores fui anyiquirts dederunt Ecclefie
de Draycot duas dcras prati pro Desima ™ feni quam ]zma:;
L homas modo getit, &5 quas eadem Ecclefia. adbuc haber &
Semper bucufyue babuit, $5c. Eg quod praune predift. in

“qu0 idem Thanas petiic Decimas eft in Drageot & won 11

Page [ 14]

C: ©Fraleer.
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Walgot,, §5c. Tdeo confiderarum eft quod preditt. Thomas fit
inde in mifericord. 8 veddat pred. Samfoni 20 Marcas
tas verfus enm pro Damnis, €¢. Which antient Judgment
have recited at large, becaufe that the-fame agrees with
‘the Rule and Reafon of the Law continued until this Day
For Judgments or Precedents in the Time of Ed.2. E. 1.
H. 3. Sobp, R.1. and more antient are not Authorities or
Precedents to be now followed, unlefs that they concur and
agree with the Law, and.common Experience and Prattice
at this Day; for many Ats of Parliaments (and fome of
them not extant) have changed the antient Laws in divers
Cafes: And Defuetude hath antiquated, and Time and Cu-
ftom hath taken away divers others; fo as.the Rule is
good, Duod Fudiciis pofterioribus fides eft adhibenda ; Et.
a communi obfervantia non ft recedenduin. There ate two
Points adjudged by the faid Record. '
Vide poft. 15, 1. ThatSatisfaClion may be given in Difcharge of Payment
g!l‘@fa’r e of . of Tithes; And if the Succeflor of the Parfon enjoyeth the
Tichee o be Thing given in Satisfattion of the Tithes, and {ueth for
try’d ar Com- Tithes in Kind, he fhall have a Prohibition, becaufe that
mon Law. " po chargeth his Lay Fee with Tithes, which is difcharged

See and N : A ) . .
the Introduc. of them. By which it appeareth that Tithes may be dif-

tion toGibfon’s charged, and ‘altogether taken away and extintt: And here--
Agf:;‘:gg:;g with agreeth the Regifter which is the moft antient Book
2 Co.38, 44, Of the Law, fol. 38. Rex, &c. rali Fudici, &e. falutens.
1o 48.  Monftravit nobis A. tenens quandam parienm Manerii de D.
4 85.974.{3 5 quod licet E. muper Dominus Manerii pred. per quoddam
&P Leviptum Indentar. dediffet & conceffeffer F. muper Perfone
Ecclefie de D. quatuor acras terre. cumt pertin. in eodens

Muanerio babend. & tenend. eidems . & fuccefforibus fuis

Perfine FEcolefie pred. in perpetuum. Et idem F. per

pred. feripium de affenfu € wvoluntate Epiftopi Lincoln.

Diwcefani loci pred. € . tuns Parroni Ecclefie pred. con-

ceffit pro fe & fucce(foribus fuis quod idem E. baredes &

affignati fui effent quicti de Decimis vitulorum, &c. in Ma-

nerio pred.” pro pred. quarnor acris fibi datis, &c. Et ta-

men aunc Perfona Ecclefie pred. tenens prad. quatuoy acras

. terre prad. pred. 4. affignat. pred. E. fuper decimam bu-

Jufinodi vitnlorum, &c. in eodem Manerio, fibi prefentand.

trabit in placitum coram, £5c. in Cyria Chriftianitatis, €.

Er quia diftuffio hujufinodi Donationis de laico feodo in

regno noftro in Curia noftra, & non alibi trallari & fleri

debet, vobis probibemus, Quod placirum aliquod fuper lai-

cum feoduin in Regno noftro non temeatis in Curia Chris

Stignitaris, nec quicquam in bac parre quod in encrvationens

ditti feripti awr Donationis, € conceffionis-pred. que in

Curia noftra € non alibi tralari flcur pred. eft cedere po-

terir arsentetis; five attentim faciaris quovifinodoy By Whiffh

‘ SN ‘ allor

2 .
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alfo it appeareth, That Tithes may be difcharged, and that -

the Matter of Difcharge ought to be determined by the
Common Law, and not in the Spiritual Court: And it is

to be obferved, That in the faid Judgment, nor in the Re- Q"&m?“"

- gifter any Averment is taken of the Value of the Thing o 3%
given in Satisfaction of the Tithes. Alfo by the A& of Cir-
cumfpelte agaris made 13 E. 1. it is faid, S. Reffor petat
verfus parochianos oblationes, & decimas debitas, feu von-

Juetas, &c. which proves that there are Tithes due in
Kind, and other Tithes due by Cuftom, as'a Modus De-
cimandi, 8c. And yet it is refolved in 19 E. 3. Furifdittion
28. That the Ordinance of Circum/pette agaris is not a Sta-
tute ; and that the Prelates made the fame, and yer then,
the Prelates acknowledged, * That thete were Tithes due Page [15]

- by Cuftom, which is a Modus Decimandi. By which it ap- :
peareth alfo, That Tithes by Cuftom may be altered into an-
other Thing: So where a Man grants & Parcel of his Manor
to a Patfon in Fee to be quit of Tithes, and makes an In-
denture, and the Parfon with the Affent of .the Ordinary

. {without the Patron) grants to him that he fhall be quit of
Tithes of his Manor for that Parccl of Land: Afterwards
if he or his Affignee be fued in the Spiritual Court for
Tithes of his Manor, he or his Aflignee Blall have a Prohi-
bition upon that Deed. And if that Deed was made be-
fore Time of Memoty, and he hath {o continucd to be
quit of Tithes, he Thall have a Prohibition upon that
Peed, if he be fued for the Tithes of that Manor, or
of any Parcel of the fame upon that Matter fhewed.  See
8 E 414 F N B.41. G Vide 3 E. 3.17. 16 E. 5. 1.

Annuity 24. 40 E. 3.3.5. and F.N. B. 152. And there-
fore if the Lord of 2 Manor hath always holden his Ma-
nor difcharged of Tithes, and the Parfon had before
"Time of Mcmoty, or in antient Times divers Lands in tho
fame Parifh, of the Gift of the Lord, of which the Parfon

is feifed at this Day in Fee, in refpeét of which, the Parfon

por any of his Predeceffors ever hed reccived any Tithes of
the faid Manor; if the Parfon now fueth for Tithes of the
Manor, the Qwner of the Manor may fhew that fpecial Mat-
ter, and that the I'arfon and his Succeffors Time out of
Mind have holden thofe Lands, ¢5¢. of the Gift of une who
was Lord of the faid Manor, in full Satistaction of the .

Tithes of the faid Manor; and the Preof that the Lord of

‘the Manor gave the Lands, that Tithes fhould ncver be
paid, at this Day is good Evidence to prove the Surmife of
the Prohibition. Andfo of the like; and 19 . 3. 2. Farif preferiprions

- dittioh 28. it is adjudged, That Vitle of Prefeription, fhali to t;e adjudz’d
be determined in the King’s Court: And thercfore a AMo- S:'::;?':‘s\l\x)ffii

v ‘ C3s . ' US 45,15, i
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dus Decimandi which eccrueth by Cuffom and Prefoription
in the King's Court. And it appeareth by the Statute of
Watfon's Cler- y H. 4. ¢. 6. That the Pope by his Bulls difcharged divers
Byman 328 fiom Payment of Tithes, againft which the A& of Parlia-
Ibid. 518, 519, ment was made; and by Stat. 31 H.8. ¢.13. That the Pof-
526, &c. 529 {eflions of religious Perfons given to the King, were difchar- -
‘ ~ ged of Payment of Tithes in certain Cafes: - And by Statute
Ibid. 578,584, 32 H. 8. c.v. it is provided, That all and fingular Perfons
6eor -, {hall divide, fet out, yield, and pay all and fingular Tithes
and Offerings aforefaid, according to the lawful Cuffoms
and Ulfages of the Parifbes and Places where fuch Tithes or
Duties fhall come, or immediatel rife or be, due: Provi-
ded always, and be it enatted, 7’%&:2 #0 Perfon or Perfous
JEall be fued or otherwife compelled to pay any Manner of
Tirhes, for any Manors, Lands, Tenements, or Hereditim
ments, which by the Laws or Statutes of this Realn are
diftharged, or 1ot chargeable with the Payment of any fuch
Ioid, ¢35, 560, Tythes : And the Stat. 2 Z. 6. c. 13. enalts, That every of
G ilg 29 the King's Subjeéts fliall from henceforth juftify, and truly,
614,623,632, without Fraud or Guile, divide, fet out, &, all Manner of
&e. - their predial Tithes in their proper Kind as they will rife
and happen, in fuch Manner and Form as hath been of
Right yielded and paid, within orty Years next before the
Making of this A&, or of Right or Cuftom ought to be paid.
So as it appeareth by this, that Tithe is due of Right, and
by Cuftom: And alfo in the fame A& there is a Provifs in
~thefe Words; Provided always aud be it ena&ed, 7 har 70
Perfon flall be fued, or otherwife compelled to yield, give,
or pay-any Manner of Tithes for any Manors, Lands, Te-
newtents, or Hereditamenrs, which by the Laws and Statutes
: of this Realm, or by any Privilege or Prefirviprion, are not
Page [ 16 3 * chargeable with the Payiuenr of any fuch Tithes, or that ke
e difeharged by any Compofition real: fo as it appeareth
See Warfon by that A&, that one may be difcharged from the Payment
393, 515 &6 of Tithes five Manner of Ways, ° g
fo 358 " 1. By the Law of the Realm, that is, the Common Law;
. AsTithes fhall not be paid of Coals, Quarries, Brick, Tiles,’
- Ibid. 546, &cee g9c. FL.N. B. 53. and egifter 54. Nor of the after Pafture
' of a Meadow, €5¢. nor of Rakings, ner of Wood to make
" Pales, -or Mounds, or Hedges, ¢5c. o
Ihid. 526, &c. 2. By the Statutes of the Realm: As by the Statute of
- 31 H. 8. cap. 13. the Statute of 45 E.'s. &5, ) '
5. By the Privilege, as thofe of St, Jobw’s of Fernfalenr
in Bigland s The Ciffertiqns, Tersplars, §¢, as it appeats
- eth by xo H 5. 297. Dyer. © = o :
Tid.go2.  ° 4. By Prefcription, As by Modus Decimwandi, or an an-
~ - pual Recompence in Satisfattion of them, as appeareth be-
fore by the Xuthorities aforefaid. - B

i

5-By
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5. By real Compofition, as appeareth by the faid Writ
cited out of the Regiftcr: And fo you have one or
two Examples (for many others which may be ~added)
of thefc five Manners of Difcharges of Tithes. And
by them all it appcareth, Tnat a Man may be difcharged
of the Payment of Tithes, as before it is faid: So as
now it apparently appeareth by the Laws of Eugland,
both ancient and modern, That a Layman ought to pre- See Selden of
feribe 212_Modo decimandi, but not in non Decimands 5 and Tirhes, ch. 12,
that in Effet agrees with the Opinion of Zhomas Agui- &% 3. 1. 507.
ngs in his Secunds fcunde, Luaft. 86. art. ultimo. For
there he faith, Duod in veteri lege preceptum de folurione
Decimarum, partim erat morali inditim raticne noturs-
Ii qua diftar quod iis qui divino culrui meiniftrant ad folu-
tem rotius populi neceffaria vichui  debent wniniftr. juxta
illud, 1 Cor. 9. Quis militat, &c. Who goeth to War at
his own Charges, &c. Partim autem erar judiciale ex di
vina inflirutione robur babens, (fil) Luantum ad. deter-
minationem certe partis, And all that agrees with our
Law 5 and he gocth further, Iz rempore vero nove Legis
etiame cft determinatio partis folvend authorivate Eecle
fiz (that is by their Canons) Inftituta SJecundum quan-
dam bumanitatem, ut feilicet non minns populus nove lo-
&is miniftris Novi Teflamenti exhibear, quam populus ve-
teris legis miniftris Veteris Teftamenti exhibebat, pre.
Jertime cume minifivi nove legis funt majores dignitate, ug
prebar Apoftolus, 2 Cor. 5. Sic ergo pater quod ad folu-
tionem Decimarum  tencntur hoinines  pariin quiden
ex jure naturali, quantum ad koo quod aliqua portio
data cft miniftris Ecclefix, fartim vero ex inflitutione
Ecclef. quantum ad determinationem decimee partis. Sec
Dollor and Student, lib. 2. cap. 56. fol..x64. That the
tenth Part is not due by the Law of God, nor by
the Law of Nature, which he calleth the Law of Rea-
fon: And he citeth Fobn Gerforz, who was a Do&or.
of Divinity, in a Treatife which he culleth Regule mo-
vales (feil.) Solutio decimarum facerdotibus cft de jure
divino, quatenus inde fuftentcnrur, fcd gquoad tam hanc
wel illam affignare aut in alios redditus comintrare, po-
Jitivi juris ¢ft. And afterwards, Now wvocarur porcio cu-
ratis debita. proptcres decima, co quod cft decima pars, .
imo ¢ft imterdum vicefima aut tricefima. And he hold- $I§}(¥en of .
eth, That a Portion is due by the Law of Nature, which ; ‘g‘%f;c‘.-“ >
is the Law of God, but. it appertaineth to the Law of a0 a1,
Man to affign Hanc vel illam portioncwr, as Neceflity re- sof, sy i
quireth for their Suftenance., And further he faith,
‘That Tithes may be exchanged into Lands, Annuity, or
o S : Cs4 Rent,
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Rent, which fhall he fufficient for the Minifter, &5, And

there he faith, That in Traly, and in other the Eaft Coun-

~ tries, they pay no Tithes, but a certain Portion according

' to the Cuftom, &, And all this is true, if * not, that
Page [ 171 Tithes be difcharged or changed by one of the faid
; five Ways : And forafmuch as it appeareth by . themfelves,
that the tenth Part or Value was Part of. the Judicial

Law, and certainly the fame doth not bind any Chri-

ftrian Commonwealth, but that the fame may be “altered

by Reafon of Time, Place, or other Confideration, as it

appeareth in all Punifhments infliCted by the Judicial Law,

;gcy do riot now bind: any, for Felony is now punithed

bg Death, &c. which was not fo by the Judicial Taw,

£9¢. Alfo forafmuch as now it is confeffed, that the tenth

Part is now due, ex inflitutione Ecclef. that is to fay, by

, their Canons, and it appeareth by the Statute of 25 H.
Canons againft 8. ¢gp. 19. That all Canons, €&¢c. made againft the Pre-
‘s’;;"‘;g;"gé;‘;“ rogative of the King in his Laws, Statutes, or Cuftoms
fom o Pre.. Of the Realm, are void, and that was but 2 declaratory
feription are. Law ; for no Statute or Cuftom *of the Realm can be ta-
Vid o poft, .7, Kenaway or abrogated by any Canon, &¢. made out or
z'.;nrt,P 599",%1}_ within the Realm, but only by A& of Parliament; and
o7 that well appeareth by 1o H. y. £ 17. 0. 18. That there is
a Capon or Conftitution, That no Prieft ought to be

impleaded at the Common Law. And there Brian faith,

thap a grave Doélor of the Law ‘once faid unto him,

. that Priefts and Clerks might be fued at the Common

Law well enough 5 for he faid, that Rex eft perfona mixea,

wend is Perfona unira cuns Sacerdotibus Starutis Feclefie. In

which Cafe the King might maintain his Jurifdiction by
Prefeription 5 by which it agpeareth, that Prefcription

doth prevail againft exprefs Canons or Conflitutions, and

is not' taken away by "them, which proves that the

Statyte of 25 H. 8. was but. a Declaration of the ancient

Law before:- And there is an” ‘exprefs Prohibition in

Numb. 18. Nikil alinvd poffidebunt, decimarume oblasione

contenti quas iz ufus eorum €5 neceffaria [feparavi:

Which was not Part of the Moral Law, or Law of Na-

ture, but -Part of the judicial: And therefore Men of the

holy Church at this Pay do poffefs Houfes, Lands and

: Tenements, and not Tithes only. S . '
24 Pz_oint.d " The fecond Point which agrees with the Law at
Ig;ﬁ‘éffsi;}pa_ this Day, which was adjudgedg in the faid Record of
rifhes, &c. to 25 H. 3. is, That ‘the Limits and Bounds of Towns
be try'd by and - Parifhes fhall be tried by the Common Law, and
” 5&’2?:,“};;” not in the Spiritual Courts and in' this the Law hath
QuareGiblon's great Reafon, for thereupon depends the Title of Inhet
2 Int. $90, - e
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ritance of the Lay-fee, whereof the Tithes were de.

manded for Fines, and Recoveries are the Common Af

furances of Lay Inheritances ; and if the Spiritual Court
fhould try the Bounds of Towns, if they determine

that my Land lieth in another Town than 'is contained
" in my Fine, Recovery, or other Affurance, I fhall be

in Danger to lofe my Inheritance, and therewith a-

greeth 39 E. 3.29. 5 H. 5. 10 32 E. 4,'t. Confliliation,

3 E 4. 12, 19 H. 6.20. 50 E, 3. 20. and many othér
Precedents until this Day. And note, there is a Rulé in

Law, that when the Right of Tithes fhall be tried in

.the Spiritual Court, and the Spiritual Court hath Jurift

di&ion thereof, that our Courts fhall be oufted of the
FurifdiCtion. 35 H.6. 47. 38 H. 6.21. 2 E. 4. 15. 22 E. 4.

23.38 E. 3.36.14 H. 7.1y, 13 H, 2. Furifi. 19. but thatis

when Debate is between Parfon and Vicar, or when all

is in one Parifh, but when they are in feveral Parifhes, .

then this Court fhall not be oufted of the Jurifdi@ion.
- See 12 H, 2, Tit. Furifdition 17. 15 R. 2. 4bid. 19. v H.

4.34. 14 H. 4. 17. 38 E.3. 56. 42 E.3.12. And yet

there is a Canon exprefly againft this, which fee in

Linwood titnlo de penis 55. And fo fol. 223, 228. a-

mongft the Canons or Conftitutions of Boniface, Anno -

Dom. 1277. And the Caufes wherefore the Judges of

the Common Yaw would not permit the Ecclefiaftical

Judges to try Modum Decimandi, being pleaded in their ‘
Court is, becaufe that if the Recompence * which is to ?age [18]
be given to the Parfon, in Satisfaction of his Tithesdothnot °© .+
amount to the Valye of the Tithes in Kind, they would o-

yerthrow the fame: And that alfo appeareth by Zinwood

amongft the Conflitutions Simonis Mephum, Tit. de De--
simis, cap. Quoniam proprer, fo. 139.°6. verbo confuetn- Hote this Dif,
dines, confuciudo ur mom folvantur, aut winus  plone [0S A0
Jolvantyr Decime, non waler, and ibidemr fecundume a- ties do_admit
Vios, LQuod in Decimis realibus, non wvales corfuerdo thfc ggrﬂgi&ioq
W2 folvatur minus decinta parte, fed in perfenalibus, . %t gf,on"‘:ife
- o - ' eading, 1

i i ome in Debate, there this Court fhall be oufted of

3:2 1};%&&?&3:?& g‘pia:i‘mil Court fhail };avcclurifdi&ig;. Bg:n xlnhcq thc_R(ilghg
of Tirthes cometh in Debate, and the Spiritnal Court cannot have Jurifdiftion or
“Conufance of it; as whepe a Lay-man is Plaintiff as Faimor, or Defendant as Sere

- of the Parfon, as 2 Lay-man Farmor cannot fue -there, nor he-who jultifies
.gz%ant cannot be fued in :{‘rcfpafs; but if the Suir be berwéen Parfon and Vicar,
or Parfon and Parfon, and othér Sgirirual Perfons, if the King’s Court be oufted of
. the Jurifdidtion after Severance of the minth Parr; yet the Libel ought to be for
- Subftra&ion of Tithes, for of that they have furifdi&ion, and not of Tithes fevered
from the nine Parts; for rhat fhill be in Cafs of a Premunire, and ‘it apperrain-
eth to the Common Law. See 16 H. 2. in the Cafc of Mortuary. Vide . Decre-
talia Sexti, lib, 3. Tit. de Decimis, cap. t. fo. 130, Col. 4 Et umma Angelica,

) yb-‘{q. 73;, : .And h
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And ibiders Lit. M. verbo, integre, faciunt expreffe con-
zra opinionem quortindans - T beologorume, qui dicunt fuf-
ficere aliquid dari pro Decima.- And that is the true
Reafon in both the faid Cafes, fGil. de Modo Deciman-
di, & de Limitibus Parochiarum, &c. that they would
~ not adjudge according to their Canons; and thérefore a
‘Prohibition lieth; and therewith agreeth 8 E. 4. 14. and
the other Books abovefaid, and infinite Precedents ; and -
the rather after the Statute of 2 E. 6. cap. 13, And al-
fo the Cuftems of the Realm -are Part of the Laws
of the Realm, and therefore they fhall be tried by .
‘the Common' Law, as is aforefaid.” See 7 Ed. 6. Dyer
‘79, and 18 Zliz. Dyer 349. the Opinion of all the

Juftices.

VI Mich. 6 Jac.
k' Inf;hevEx‘cheq_mr. -

Baron azd Boys's Cafe.
f;’;_s’f:fﬁf%nf‘_ IN the Cafe between Baron and Boys, in an Infor-
groflers. 4 mation upon the Statute of 5 E. 6. cap. 14. of In-
s ga“’k-c.h-gm groffers, ' after Verdi&t it was found for the Informer,
&G& 1%, That the Defendant had ingroffed Apples againft the
17, & faid A&: The Barons of the Exchequer held clearly,
o That Apples-were not within the faid A&, and gave
Judgment againft the Informer upon the Matter ap-
arent to them, and caufed the iPame' to be entered -
in the Margent of the Record where the Judgment
was given; and the Informer brought a Writ of Er-
ror in the Exchequer-chamber, and the only Queftion
was, Whether Apples were within the faid ‘A&? The
Letter of which is, Thas whatfocver Perfon oy Per-
Jons, &, fball ingrofi or ger into bis or their Hands,
by Buying, Contratling, or Promife, taking (otber than
by Demife, Grant, or Leafe of Land,: or Tithe) any
Cord growing in’ the Fields, or any other Coén or
1 : rain,
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Grain, Butter, Cheefe, Fifh, or other dead Vistual awith-
in the Realm of England, o she Iunrent to fell the
Jume again, fball be accepted, &c. an unlawful Ingrof:

fer. And although that the Statute of 2 E. 6. cap. .

15. made againt Sellers of Viftual, which for their
great Gain confpire, & numbereth Butchers, Brew-
ers, Bakers, Cooks, Coftermongers and Fruiterers, as
Victuallers: Yet Apples are not dead Viftuals within

the Statute of 5 E. 6. for, the Buyers and, Sellers of

Corn and other Viftuals have divers Provifo’s and Qua-
lifications for them, as it appeareth by the faid A&,
but * Coftermongers and Fruiterers have not any Pro-
vifo . for them: Alfo, always after the faid A& they

have bought Apples and other Fruits by Ingrofs, and,

fold them again, and before this Time no Information
was exhibited for them, no more than for Plumbs or
other Fruit, which ferveth more for Delicacy than for

Page [15]

neceflary Food. But the Statute of 5 F. 6. is to be in-

tendéd of Things neceflary and of common Ufe for

the Suftenance of Man; and therefore the Words are

Corn, Grain, Butter, Cheefe, or other dead Viftual 5
which is as much to fay, as Viétual of like Quality,
that is, of like neceflary and common Ufe: Bu: the
Statute of 2z E. 6. cap. 15. made ageinft " Confpirucies
* to enhance the Prices, was done and made by exprefs
Words, to extend it to Things which are morc of Plea-

furc .than of Profit: So it was faid, That of thofe
" Fruits & Man cannot be a Foreftaller within this A&

of 5 F. 6. for in the fame Branch the Words are, 4-

ny Merchandize, Viltual, or any other Thing. Buf
this was not refolved by the Juftices, becaunfe that the
Information was conceived upon that Branch of the Sta-
~ tyte concerning Ingroflegs. '

 VIL Hill
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VIL Hill, 27 Eliz.
In the C/qaﬂcery.ﬁ |

L Hflldi:‘ Herm, t}ié} 27-of Eliz, in the Chancery the.
_ Fine. Dower. X Cafg 'was thus: One Ninian Menwvil feifed of cee-
Sec 2C0.74,781tain Tands in Fee, took a Wife, and levied a Fine of

- &6 Co. 79.

7Co.38,40. 'the faid Lands with Proclamations, and afterwards was
St.zgHS.cao. jndicted and outlawed of High Treafon, and ‘died: The
:ss:.4glg.cl.zé Conufees convey the Lands to the Queen, who is, now
Modo levandi, feifed 5 the five Years pafs after the Death of the Huf
sCo.2. Part  band : The Daughters and Heirs of the faid Ninizz in
3% ke & Writ of Error in the King's Bench, reverfe the {aid
7 ik S35 Attainder, M. 26 and 2y Eliz. laft paft; and thereupen
the Wife fueth to the Queen, (who was feifed of the
f2id Land as aforefaid) by Petition containing all the
{pecial Matter, f&il. the Fine with Proclamations, and
‘t‘ﬁe five Years pafled after the: Death of her Husband,
the Attainder and the Reverfal ‘of it; and her own
‘Title, feil. her Matriage, and the Seifin of her Husband
before the Fine: And the Petition being endorfed by the
Queen, Fiat droit aux parties, &c. thefame was font in-
to the Chancery, as the Manner is. »
And in this Cafe divers. Objeftions were made againft
‘the Demandant. - R
1. That the faid Fine with Proclamations fhould bar
the Wife of her Dower, and the Attainder of her Huf
and fhould not help her; for as long as the Attainder -
doth remain in Force, the fame was a2 Bar alfo of her
Dower, fo as therec was a double Bar to the Wife, viz.
the’ Fine levied with Proclamations, and the fve Years ;
paft after the Death of her Husband, and the Attainder
- of her Husband of his Treafon. . But admit that the At-
tainder of the Husband fhall avail the Wife in fome Man-
zer, when the fame is now reverfed ina Writ of Errror,
and now upon ‘the Matter isin Judgment of Law, as if
no Attainder had been: And againft that a Man might
plead, that there is no fuch Retord, becaule that the
firft Record is reverfed, and utterly difafirmed and an-
.nihilated, and now by Relation made no Record a2 z';zitiz&,
: ’ and
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gnd therewith agredytlu th¢ Book of 4 H. 4. 11. for the
Words of the Judgment in a Writ of Error are, Quod

Fudicium preditt & Ervores predilt & alios in Re-

tordo, §S¢c. vevocetur & adnulletur, Se. & quod ipfs. ad

paffeffionems fusm [fve feifinam fuam (as the Cafe re-

quireth) renementorum* fuorum pr€ditt’ una cum exiribus
§8 proficuis inde a tenzpore judicit predift reddiv’ percept’

8" ad omnia que occafione Fugicii illius amifi reftituarar. .

By which it appeareth, that the firft Judgment, which
was originally imperfeGt and erroneous, is for the fame
Errors now adnulled and revoked ab imitio; and the Pars
ty, againft whom' the Judgment was given, reftored te
his Poflefion, and to all the mean Profits, from the Time
of the erroncous Judgment given, until the Judgment in
the Writ of Error, f§ as the Reverfal hath a Retrofpect
to the firft Judgment, as if no Judgment had been givens:
And therefore the Cafe in 4 H. 7. 10. &. the Cafeis, 4.

Page ta:oi

feifed of Land in Fee, was attainted of High Treafon, and

the King granted the Land to B, and afterwards /4. com»
mitted Trefpafs upon the Land, and afterwards by Parlia-
ment 4. was reftored, and the Attainder made void, as
if no A& had been ; and fhall be as available and ample
to 4. as if no Attainder had been: And afterwards 2.
bringeth Trefpafs for the Trefgafs Mefne 5 and it was ad-
judged in 10 H.7.fol. 22. b. That the Aétion of Trefpafs
was not maintainable, becaufe that the Attainder was
difaffirmed and annulled 40 izitio. And in 4 H. y. 10.
it is holden, that after a Judgment reverfed in a Writ of
Error, he who recovered the Land by erroneous Judg-
~ ment fhall not have an Aion of Trefpafs for a Trefpals
Mesan, which was faid, was all one with the principal Cafe:
in 4 H. 7. 1o. and divers other Cales were put upon the
fame Ground. , ' '

It was fecondly objefted, That the Wife could not have
o Petition, becaufé there was mot any Office by which
her Title of Dower was found, féi/. her Marriage, the
Scifin of her Husband, and Dedth: For it was faid,
That although fhe was married, yet if her Husband
was not feifed aftor the Age that fhe is dowable, fhe

fhall not have Dower; as if a Man feifed of Land in Fee,

taketh to Wife 2 Woman of eight Years, and afterwards be-
forc her Age of nine Years, the Husband alieneth the
Lands in Fee, and afterwards the Woman attaineth to the
Age of nine Ycars, and the Husband dieth ; it was faid,
that the Woman fhall not be endowed. And that the Ti-
fle of him who fucth by Petition ought to be found by Of
fice, appeareth by the Books in 11 H. 4, 52 29 Al 31.
s¢ Aff- 28. 46 E. 3. bre. 618, o H, 7. 24, &0

As-
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Limitations; As to the:firft Objeion, it was refolved; That the Wife
Vide 2 Co. 93. fhould be endowed, and that the Fine with Proclamations
3%31877:'_ 1o0. Was not a Bar unto her, and yet it was refolved that the
9Co 140, &c. A& of 4 H. 5. cap. 24. fhall bar'a Woman of her Dower by
(0 Co. 49,99 g Fine levied by her Husband with Proclamations, if the
%;;‘,“‘; T2, &c. Woman doth not bring her Wrir of Dower within 5 Years
ST after the Death of her Husband, as it was adjudged, Hill,
4 H. 8. Rot. 344. in the Common Pleas; and 5 FL Dyer
244. For by the A&, the Right and Title of 2 Feme Co- -
vert is faved, {o that fhe take her A&ion within five Years
after fhe becomes uncovert,&c.but it was refolved, That the
Wife was not to be aided by that Saving : for in ref] peftof the
faid Attainder of her Husband of Treafon, fhe had not an
Right of Dower at the Time of the Death ofher Husband}:
nor can fhe after the Death of her Husband bring an A&i-
on, or profecute an Aétion to recover her Dower, according
to the Diretion and Saving of the faid A&: But it was re.
folved, That the Wife was to be aided by another former
Saving in the fame A&, viz. And faving to all other Per-
fons (fil. who were not Parties to the Fine) fuch A&ions,
. Right, Title, Claim and Intereft in or to the faid Lands,
' - &o. as fhall firft grow, remain, defcend, or come to them
Lage [21] after the faid Fine ingroffed, and Proclamations made, * by
, Force of any Gift in Tail, or by any other Caufe or Matter
had and made before the faid Fine levied, fo that they take
their Actions and purfue their Right and Title according to
~the Law, within five Years next after fuch A&ion, Right,
Claim, Title or Intereft to them accrued, defcended, fallen
or come, &c. And in this Cafe the A&ion and Right of
Dower accrued to the Wife after the Reverfal of the At-
tainder, by Reafon of 2 Title of Record before the Fine,
by Reafon of the Seifin in Fee (had) and the Marriage
(made) before the Fine levied, according to the Intention
and Meaning of the faid A&. o
. Relation. And as to the faid Point of Relation, it was refolved,
See 3.Co.29. 'That fometimes by Confiru@ion of Law a Thing fhall re-
;IE‘?; 260 1ate ab initio to {fome Intent, and to fome Intent not 5 for
Moor 140.  Relatio eft fickio Furis, to do a Thing which was and had
Cro.EL196, Edflence, to be adnulled 45 initio,- betwixt the fame Parties
73 "to advance a Right, or Ut res magis valeat quam pereat :
: But the Law will never make fuch a Conftru&ion toadvance
a Wrong, which the Law abhorreth, or to defeat collateral
Alts which are lawful, and principally if they do concern
Strangers : And this appeareth in this Cafe'( fzil., when
an ertoneous Judgment 1s reverfed by a Writ of Error: For
trueit is as it hath been faid, That as unto the mean Pro-
fis, the fame fhall have Relation by Conftrution of Law, uni
, ‘ o til -
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til the Time of the firft Judgment given, and that is to fa-
vour Juftice, and to advance the Right of him who hath
‘wrong by the erroneous Judgment. But if a Stranger hath
done a Trefpafs upon the Land in the mean Time, he who
recoverethatterthe Reverfal fhall have anA&ion of Trefpafs
" againft the Trefpaflors; and if the Defendant pleadeth that
there is no fuch Record, the Plaintiff fhall thew the fpeci-
al Matter, and fhall maintain his A&ion, {o as unto the
T'refpaffors who are wrong Doers, the Law fhall not make
any Conftruétion by way of Relation 42 izitio to excufe ’em,

for then the Law by a Fi&ion and Conftruétion fhould do

‘wrong to him who recovereth by the firft Judgment : And
for the better apprehending of the Law on this Point, itis
to know, That when any Man recovers any Pofleffions or
Seifin of Land, in any Ation by erroneous Judgment, and
afterwards the Judgment is reverfed as is faid before, and
upon that the Plaintiff in the Writ of Error fhall have a
Writ of Reftitution, and that Writ recites the firft Recove-
ry, and the Reverfal of it in the Writ of Error, is, thatthe
Plaintiff in the Writ of Error fhall be refiored to his Pof-
feffion and Seifin, UZa cum exitibus thereof from the Time
of the Judgment, &c. Zibi precipimus quod eundem A.
ad plenariam [eifinam tencmentorum predict cum pertinen:.
viis (Tne dilatione reftirui facias, & per facramentum probo-

yum & legalium bominum de Com. fuo diligenter inguiras .
ad quantum exitus & proficua tencmentorum illorum cum

gertinentiis a tempore falfi Fudicii preditt’ reddit. ufyue
ad OfL. Sanst. Mich. anno, &c. quo die judicium illud per
prefar. Fufticiar. noftros revocat. fuit, fe artingum, juxta
wernum valorem eorunden, eadem exitus & proficua de ter-
vis & catallis pr£4ift. B. in baliva tua fievi facias, & dena-
rios inde pm’jza)to A. pro exitibus & proficus tenementorume

per eundem B. difto medio tempore percept. fine dilavione

“haberi facias - Et qualiter hoc preceptum noftrum fucri
execut. conflare facias, &c. in Offab. &¢. By which it ap-
eareth, That the Plaintiff in the Writ of Etror fhall have
eftitution againft him who recovereth of all the mean
Profits, without any regard by them taken; for the Plain>
tiff in the Writ of Error cannot have any Remedy againft
" any Stranger, but only againft him who is Par;y to the
Writ of Error, and therefore the Words of the faid Writ
* command the Sheriff to enquire of the Iffues and Profits
generally, between the Reverfal and the Judgment, with

_ all which he who recovers fhall be charged, and as the
Law chargeth him with all the mean Profits, fo the Law
gives to him Remedy notwithftanding the Reverfal a&ainﬂ:
all Trefpaflors in the Jurerirm, for otherwife the Law fhould

I , make.
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nake a Conflruion by Relation -to difcharge them who

are wrong Doers, and to charge him who recovers with the

Whole, who peradventure hath good Right, and who en-
tereth by the Judgment of the Law, which peradventure
is reverfed for want of Form, or Negligence or Ignorance of
a Clerk. And therefore as to that Purpofe the Judgment

 fhall not be reverfed ab initio; by a Fiftion of Latw; but

3Co.25,26.&¢c.
Pop. 87. Moor.
Ca, 384,

as the Trith was, the fame flands in Force until it was re-
verfed : And therefore the Plaintiff in the Wit of Ervroy
after the Reverfal fhall have an A€tion of Trefpafs for 2
Trefpals mean, becaufe he fhall recover all the mean Pro-
fits againft him who recovered, nor he that recovereth aftes
{hall be barred of his Aéion of Treijpafs for a Trefpafs
mean, by Reafon thdt his Recovery is reverfed, becaufe
he fhall anfwer for all the mean Profits to the Plaintiff in
the Writ of Error: And therewith agreeth Brian Chief
Juftice, 4 H. 7. 12 2.

Note Reader, If yon would underftand the true Sence-
and Judgment of the Law, it is needful for you to know
the true Entries of Judgments, and the Entries of all Pro-
ceedings in Law, and the Manner and the Matter of Writs
of Execution of fuch Judgments. See Burler and Baker's
Cafe, in the third Part of my Reporss, good Matter con-
cerning Relations. So as it was refolved in the Cafe at
Bar, although that to fome Intent the Reverfal hath Rela-
tion, yet to bar the Wife of her Dower by Ficion of Law;,
by the Fine with Proclamations, and five Years paft after
the Death of her Husband, when in Truth fhe had not-
Caufe of A&tion, norany Right or Title fo long as the At-
tainder {tood in. Force, fhould be to do wrong by a Fié-

" on of Law, and to bar the Wife, who was a meer Stranger,

and who had not any Means; to have any Relief untfl the

" Attainder was reverfed.

" And as unto the other Point or Objeétion; that the De-
mandant on the Petition ought to have' an Office found for
ber, it was refolved, that itneeded not in this Cafe, becaufe

-that the Title of Dower ftood with the ,,%aem’s ‘Title, and

affirmed it; otherwife if the Title of the Demandant in the
Petition had dilaffirmed the Queern’s Titles alfo in this
Cafe, the Queen was not entitled by any Office that the
Wife fhould be driven to traverfe it, &c. for then fhe ought
to have had an Office to find her Title: But in Cafe of
Dower, altho’ that Office had been found for the Queen

‘which doth not difaffirm the Title in Dower,in fuch Caféthe
* Wife fhall have her Petition without Office, becaufe that

Dower is favoured in Law; fhe claiming but only for Term
of Life, and affirming the Title of the %Lxecn.ﬂ See the Saa-

‘le’s Cafe in the 4th Part of my Reporss,.  ~ And
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And the Cafe which was put on the other Side wagut

terly denied by the Court, for it was refolved, That if a

Man feifed of Lands in Fee, taketh a Wife of eight Years

of Age, and alieneth his Lands; and afterwards the Wife

attaineth to the Age of nine Years; and afterwards the

Husband dieth, that the Wife fhall be endowed : For als
tho’ at the Time of 'the Alienation the Wife was not dows
able, yet foras much as the Marriage, and Seifin in Fee;
was before the Alienation; and the Title of Dower is .not
confummate until the Death of her Husband,fo as now there
was Marriage, Seifin of Fee; Age of nine Years during
* the Coverture, and the Death of the Husband; for that
- Caufe fhe fhall be endowed : For it is not tequifite that the
Marriage; Seifin and Age concur together all at one Time;
but it is fufficient If they happen during the Coverture: So
if a Man feifed of Lands in Fee take a Wife; and afterwards

fhe elopes from her Husband, now fhe is barrable of her

Dower; if during the Elopement the Husband alieneth, and
after the Wife is reconciled, the Wife fhall be endowed : So
if 2 Man hath Iffue by his Wife, and the Ifue dieth; and
afterwards Land defcendeth to the Wife, or the Wife pur-
chafeth Lands in Fee,and dieth without any other Iffuey
the Huiband (for the Iffue which he had before the De-
fcent or Purchafe) fhall be Tenant by the Curtefy, for it is
fufficient if he have Iffue, and that the Wife be feifed during
the Coverture, altho’ that it be at feveral Times. Bur ifa
Man taketh an Alien to Wife, and afterwards he aliencth
his Lands, and afterwards fhe is made a Denizen, fhe fhall
vot be endowed, for fhe was abfolutely difubled by thé
Law, and by her Birth not capable of Dower, but her Ca-
pacity and. Ability began only by her Denization; but in
the other Cafe there was not uny Incapacity or Difability ir
the Perfon, but only a temporury Bar, until fuch Age of
Reconcilement, which being accomplifhed the temporary
Bar ceafeth : Asif o Man feifed of Lands in Fee, taketh a
Wife, and afterwards the Wi‘e isattainted of Felony, and
afterwards the Husband allencth; and afterwards the Wife
is pardoned, and afterwards the Husband dieth, the Wife
fhall be endowed, for by her Birth fhe was not uncapable
but was lawtully by her Marriage and Seifin in Fee ent-
tled to have Dower ; and therefore when the Impediment is
removed; fhe fhall be endowed. :

b VLT

Pugé [54]



Parr XIIL

 VIIL Trin. 4 Eliz.
Jn the ‘]('ing’s Bench.
Sprat a(zd Heal’s C’a[é..

Tithes fub.  CfOln Sprat libelled in the Spititual Court againft Wal:
firaded,Covin. , J ter Heal for Subftraltion of Tithes; the Defendant in
;,’é‘éc' o the Spiritwal Court pleaded, that he had divided the
28, /> 3% Tithes from the nine Parts: And then ‘the Plaintiff made
s Co 2.Part. Addition to the Libel (in the Nature of a Replication)
$158 o.s5s, JEil- That the Defendant divided the Tithes from the nine
~ 588, Ao 403, Parts; quod predift. the Plaintiff nen faterur, foa provfus
&c. 632, 8c.  difitetur 5 yet prefently after this pretended Divifion iz
“frandem legis, he took and carried away the fame Tithes, -

- ‘and converted them to his own Ufe; and the Plaintiff .
thereupon obtained Sentence in the Spiritual Court ; and to
recover the treble Value according to the Statute of 2 E. 6.
cap. 13. And thereupon Heal made a Surmife, that he had
divided his Tithes, and that the Plaintiff ought to fue in
.the Spiritual Court for the double Value, and at the
" Common Law for the treble Value: And it was objected,
That when the Owner of the Corn divides them, then
‘they are becomeLay-chattels, for the Taking of which
an “Aétion lieth at the Common Law: and therefore
after Severance from the nine Parts, the Parfon fhall not
fue for. them in the Spiritual Court : ‘But it was refolved
by the whole Court, That the faid Divifion or Severance
mentioned in the Libel, was not any Div¥ion or Severance
within the Statute of 2 E.6. cap. 13. For the fame A&
» provides, That every of the King’s Subjeéts fhall from
 _ henceforth truly and juftly without Fraud * or Guile, di-
Page24] vide, fet out, yield, and pay all manner of other predial
“'Tithes in, their proper Land, fo as when he divides
them to the Purpofe to carry them away, he doth

not divide them juftly and truly without Fraud or
Guile, but here is Fraud and Guile, and ne way ab juft -

, - L ivi-
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Divifion, and therefore the fame is out of the Statute
for the Makers of the Statute refpet quo awuimo he
- divides them (f¢il) with a Mind “and Intention that
the Parfon carry them away, as in Right he ought,
or with a Mind and Intention that he himfIf carry
them away which he ought not, Quiz frans € dolus
alicui prodeffe, aut [implicitas alicui obeffe w0t debet s
And the fame is Crimen Stellionatum, which we call.
Sfraudem rem € impofieranz : And where the Words
of the Statute are, divide, fet out, &%. their predial
Tithes, &¢. And if any Perfon carrieth away his Corn
and Hay, and his and their predial Tithes, & And
to make an Evafion out of thefe Words, this Inventi-
on was devifed ; the Owner of the Corn by Covin fold
his Corn before Severance to another, who as Servant
to the Vendee reaped the Corn, and carried away. the
Corn, without any Severance, pretending that neither
the Vendee, becaufe he did not carry them away, nor
the Vendor becaufe he had no Property in them, for
he did not carry away his Corn, or his predial Tithes,
fhould be within that Statute: Butr it was refolved,
thatr the Vendor fhould be charged in that Cafe with
the Penalty of the Statute, for he carricth them a-
way, and his Fraud and Covin fhould not Lelp him or
avail him. Sce 8 F. 3. 290. A real Afion brought
by a Man of Religion by Collufion, although that he
bath Right, yet he fhall not have Execution, 9 H. 4.
41. A Recovery upon a good Title by Collufion,
fhall not abate the Writ, 33 H. 6. 5. A Sale in open
Market by Covin fhall not bind the Pmper&y of a
Stranger : But it was refolved, that the Plaintiff could ’;]E““"é”*
not {ue in the Spirirual Court for the treble Value, but for O #%
the double Value that he mighr.

D2 IX. Hill.

Y



Part XL

IX. Hill. 6 Jacobi.
1z the Common Pleas.

‘Neale LMZGZ‘ Rone’f Cafe.

S— T a Niff prius in London, before my felf this Term,

ggs.lilxx;i. 8. -‘-&- the Cafe “‘is this : Edward Neale in%ormed upon the

<cap. §- Statute of 2x H. 8. cap. 5. which Plea begun Mich. 6 Fac.

?f_“éf)(;%"”‘ Rot. 1o31. againft Fames Rowfe Commillary and Official

3 Hawk'ch.68. wichin the Archdeaconery of Huntington, within the Dio-

5 Inft147,149, cefe of Zincoln, and having Probat of Wills and Tefta-

e John  Ments, &, within the fame Archdeaconery; and that

Bem ec’s Cafe. Nickolas Neale, the third Year of the Reign of the King

4laft.336.  that now is, made his Teftament and laft Will in Writin 5

: and made the Plaintiff his Execitor, and died poflefled of

Goods -and Chattels to the Value of a Hundred and fifty

Pounds: The Defendant then Commiffary and Official,

&c. the Tweanty third of Felr. 1605. at the Parith of St.

Mary Bow, Leftament. predilt. probavit, infinnavit, regi-

Stravit S figillaviv 5 ac per manus cujufdam Thome Nicke

zunc wuniftri iffius Facobi Rowfe in en parte deputat. &

authorizat, 14.5. 10 d. pro probatione, infinuatione &8 re-

giflratione Teftamenti prediét. de eodem Edwardo, &c.

qui tam, &c. colore Officii fui predift. adrunc € ibidem

extorfive recepir, € babuit contra formam faruti predict.

with this that the faid Edward, qui tam, &c. will add,

That the Writing of the {aid Teffament according to the

Rate of a Penny for every ten Lines of the faid Teftament,

o ~every Line thereof containing * in length ten Inches, 7on

fPage =253 artingebat, to the Sum of twelve ‘Shillings four Pence,

: according to the Form of the Statute aforefaid, &c. The

‘Defendant fpleaded Nibil deber, and at the Niff prius, the -
Evidence of two Witnefles was, That the Plaintiff caufed
the faid Teftament which was in Paper, to be ingrofled in-
Parchment; and the Plaintiff offered both to the faid

Rowfe, the Offiial, to be proved ; and he anfwered, That

he would prove it, if his Fees fhall be paid to him, and -
the Plaintiff asked him what were his Fees, and he wrote

thera in a Paper, which amounted to fourteen Shillings

ten
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ten Pence for the Probat, Infinuation, Regiftring and Seal-
ing: And thereupon the Plaintiff laid upon the Table 207,
and defired him to take os much as was due to him, and
all that was'in the Houfe of the Official 5 buthe would re-
ceive nothing there, but appointed the Plaintiff to come in
Court, where he would receive his Fees, and accordingly
the Plaintiff came to hifn in Court, and prayed to have
the faid Will proved ; and the Defendant required the faid
Nioke his Minifter, to take of him for the Probation, Infi-
nuation, Regiftring and Sealing, 145. 104. and thereupon
he put the Seal of his Office to the faid Parchment ingrofe
fed, which the Plaintiff brought with him, and which he
delivered to the Defendant. And it was objeGted, That
~ this Cafe was out of the faid Statute, for thereby as to this
Purpofe, it is provided, viz. And where the Goods of the
Teltator, &r. amount above the Value of 40 L That then
the Bifhop, nor Ordinary by him or_themfelves, nor any
of his or their Regifters, Scribes, Praifers, Summoners, .
Apparators, or any other their Minifters, for the Probation,
Infinuation and Approbation of any Teftament or Tefta-
ments, &o. for the Regiftring, Sealing, Writing, Praifing,
Making of Inventories, making Acquitrances, Fines, or a-
ny Thing concerning the fame Probat of Teftaments, fhall
take or caufe to be taken of any Perfon or Perfons, b

ut only
five Shillings, and not above, whereof to the Bifhop, Oz-
dinary, &¢. for him and his Minifters 2 5. 6 4. and not a- -

bove, 2nd 2 5. 64. to the Scribe for Regiﬂrinﬁ of the fame,
&e. And it wasobjeted by the Counfel of the Defendant,
that the Defendant did not take the 145 104, for the
. Probation, Infinuation, Regiftring or Sealing of the Tefta-
ment, for no Probat was written ugIon the Teftament it
felf, nor any Seal put to it, but the Teftament was ingrof-
fed in Parchment, and the Probat and Seal put to the T'ran-
feript ingrofled, and not to the Teftament it felf, and fo
out of the Statute; and the Statute extends only, when the
Probat and Seal is put to the Teftament it felf, and for the
Ingroffing of it after the Probat, no certain Fee is provi-
ded by the Statute 3 hut for the Regiftring of it after it is
proved, there is an exprefs Fee in the Statute : But I con-
ceived that the faid Taking the 145. 104. in the Cafe 4t
Bar, was diretly againft the Statute. For the A& isin
the Negative, and if the Executor requireth the Tqi’:ament,
to be ingrofled in Parchment, he ought to agree with him
whom he requireth to do it, as he may: But the Ordina-
ry, Official, &¢. ought not to exa&.any Fee for the fame
of the Party as a Thing due to him, for divers Caufes,

D3 o 1. Be-
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- 1. Becaufe the Words of the A& are expreffed, for the
Probation, £€5r. and for the Regiftring, Sealing, Writing,
praifing, making of Inventories, Fines, giving of Acquit-
tances, &5¢. which Word (W/#iring) extends exprelly to this
Cafe. = ' PR ‘
*.2. The Words are, or any Thing concerning the fame
Probat, -and. when the Seal and Probat.is put to the
Tranfcript, the fame without Queftion  concerns the Pro-
bat, for the Probat is not to put any Writing but only to

- that, therefore the fame concerns the Probat.

3. Such a Conftruétion fhould make the A& idle and

.vain, for if the Ordinary, Official, &'¢. might take as much

as he pleafeth for the Ingrofling done by bis Minifters as a
Fee due to him, all the Purview of the Statute which is
penned fo precifely concerning Perfons, (/1 Bifhops, Ordi-
naries, and all Perfons who ‘have Power to prove Wills and

* Teftaments, Regifters; Scribes, Summoners, Apparators,

or any other the Miniflers, as for the Thing it {elf; (¢l the

- Probation, Infinuation, Approbation, Regiftring, Sealing,

Writing, Praifing, making of Inventorics, Fines,  giving of
HAcquittances; or any other Thing concerning the fame,
Thould be all in vain, by that Evafion of tranfcribing of it,
as well againft the exprefs Letter of the A& as the Intention

- and Moving of it : Alfo the Statute faith 5 5. and not above,

fo as the Manner of precife penning of it excludes all nice
Evafions : And the A¢t ought to be expounded to fupprefs
Extorfion, which is a great Afliéion, and impoverifhing

~ of the Poor Subjedts.

4. As this Cafe is, he annexeth the Probat and Seal to
the Tranfeript ingrofled, which the, Plaintiff brought with
him and offered to the Defendant 5 fo as the Cafe at Bar '
was without Queflion; and generally the Ordinary, Official,
&o. cannot’ exalt or take any Fee for any Thing which

~.concerns the Probat of a Will or Teftament, but that

which the Statute limits : And afterwards the Jury feund

- for the Plaintiff, and of fuch Opinion was Walmfley, War-

berton, Daniel and- Fofter Juftices, the next Term inall -
Things, but upon Exceptiop’in Arreft of Judgment for not
purfuing of the A&, in the Information, Judgment is not
yetgiven, &, o o ST

X. Hill.



ParT XIi1.

X. Hill. Anno 6 Jac. Regiv.
In the Common Pleas.

NOm, that in this Term a Queftion was moved to the
Court, which was this: If Tenant in Burgage fhould

pay Aid unto the King to make his eldeft Son Knight.

And the Point refts upon this, If the Tenure in Burgage be
a Tenurc in Socage; for by the antient Common Law e-

Aid to make
the King’s
eldeft Son
Knight,

'Vide poft, 28,

very Tenant in Knights Service, and every Tenant in So-
cage, was to give to his Lord a reafonable Aid, to make his

eldeft Son 2 Knight, and to marry his eldeft Daughter, and -

that was incertain at the Common Law, and alfo incertain
when the fame fhould be paid. And this appeareth by Glan-
wil, Lib. 9. cap. 8. fol. 70. who wrote in the Time of Henry
the Second, Nibil autem cerrum farutum eft de hujufmodi
 auxiliis dandis, vel exigendis, €c. funt alii praterea Cafus
in quibus licet Dominis auxilia folvenda funt certs forma
preferipra ab hominibus fuis wr filius fuus & beres fiar
miles, wel [i primogenitam fimne filiam maritaverit, &c.
" And in the Beginning of the Chapter, it is called Rariona.
bile Auxiliune, becaule then it was not certain, but to be
moderated by Reafon in Refped of Circumftances: And by
the Preamble of the Statute of Weftm. 1, Anno 3 E. 1. cap.
35. where it is faid, Forafmuch as before that Time rea-
fonable Aid to meke one’s Son Knight, or to marry his
Daughter, was never put in certain, * nor when the fame
ought to be paid, nor how much be taken; the faid Act
put the faid two Incertainties to a Certainty, 1, That for a
whole Knight’s Fee there be taken but 205 and of 202
Lands holden in Socage 205. and of more, more, and of
lefs, lefs; according to the Rate, by which the Aid it felf was
made certain. 2. That none might levy fuch Aid, to make
his Son a Knight, until his Son be ot the Age of fifteen
Years; nor to marry his Daughter, until {he be of the Agf
of feven Years. And Flets, who wrote after the faid A&,
. calls them Rationabilia auxilia ad fllium wiliters facien-
dum, vel ad flimm primogenitam maritandum: And by
the Statute of 25 £, 1. where it is provided, That no

Vide F.N. B.
82. ac.

See the Statute
of 27 H. 8. cap.
10. of Ufes in
the Preamble,
concerning

Aids, to make -

the eldeft Son
Knight, and ro
marry the
Daughter.

Page (27}

- Taxes fhall be taken but by common Confent of the Realm,

there is an Exception of the antient Aids, &, which is 1‘;0
®
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- be intended of thefe Aids due unto the King by the an-
tient Common Law: But notwithflanding the faid A& of
- Weftm. 1. it was doubted, whether the King, becaufe he is
pot exprefly named, were'bound by it; and therefore in
the twentieth Year of E. 3. the King took an Aid of 405,
of every Knight’s Fee for to make the Black Prince Knight,
and nothing then of' Liands holden in Socage; and to take
away all Queftion concerning the fame, the fame was con-
« firmed to him in Parliament: And afterwards, 4nno 25 E.3,
Vide Paglum ¢ap.11. it is enafted; That reafonable Aid to make the
Manutipm De King’s eldeft Knight, and to marry his eldeft Daughter,
g‘f“‘; R°;“a;f {hall be demanded and levied afior the Form of the Statute
Atls imtitared made thereof, and not in. other Manner; that is to fay, Of
- by Romulus,  gvery Fee holden of the King without Mean 205. and 1o
ﬁﬁf‘gﬁ?& more, and of every 20/, Land holden of the King without.
Domini, & ad Mean In Socage 205. and no more. Now Liztleton, lib. 2.
filias collocan- ¢gp, 10, fol. 36. 5. Burgage-Tenure is, where an antient
f:a}féfcfs . Borough is, of which the King is Lord ; and thofe who
Patronos. ~ have Tenements within the Borough, hold of the King
S ‘their Tenements, that every Tenant for his Tenement -
Burgage.Te. ought topay to the King a certain Rent: Anfl fuch Tenure
sure, guid.  is but Tenure in Socage 5and all Socage-Land is contributary
' to Ald, and therefore a Tenant in Burgage fhall be contri-
butary to it. : .

And it is to be obferved, and fo it appeareth in the Re-
gifter, fol. 1, & 2. That in a Wrir of Right, if the Lands
or Tenements are holden by Knights Service, it is faid,
Ruas clomat tencre de re per fervitinm unius feodi Mili-
225: And if ‘the Lands he holden in Socage, the Writ is,
Ruas clamat tenere de te per libevum fervitium unins libre
cuming, &¢. fo as Socage-Tenure in all Writs is called Zi-
vevum fervitivm. And by the Writ of Aid, Firz. N. 3. 8z,
it is commanded to the Sheriﬂ-‘,-ﬁmll jafte, &e. facias ba-
bere A. rationabile Auxilium de Militibus, & liberis tenen- -
tibus fuis in Baliva tua, Se. fo as the fame Writ makes a
Diftinétion of Knights Service by the Name of Militibuys,
and of Socage by the Name of Lzberis tenentibus. And in
‘the Regifter, f2l, 2. 6. the Writ of Right for 2 Houfe in
Lozdon (which is holden of the King in ‘Burgage) is in
thefe Words, Réw, Mufor:, vel Cuftodi €5 Vicecom. London s
Precipimus vobis gusd fine dilatione teneatis G. de uno Mef~
Juagio, &c. in London, qug clamar tenere de nobis per libe-
vuan [erviziuit, &c. which proves, That Tenure in Burgage
is a Tenure in Socage : Bur it appeareth by the Books of
Avowry 26. and 10 H, 6. fo Ancient Demefne x1. it was
refolved b{y all the Juflices in the Exchequer-Chamber,

_ That no Tenure fhould pay for a reafopable Aid to p.:.axix;yﬂ
- : ' ’ the



Part XUL Iz the Com))zm Pleas.

¢he Daughter, or to make the Son 2 Knight, but Terure

by Knights Service, and Tenure by Socage; but not Te-

nure by Grand, Serjeanty, nor no other: And 13 H. 4. 34.

agrees‘to the Cafc of Grand * Serjeanty : And by the faid Page [28]
- Books it appeareth, that Tenurc by Frankalmoign, and = -

Tenure by Divine Service, fhall not pay, for they are none

of them : But Tenure in Burgage is a Tenure in Socage;
and thercfore the faid Books prove, that fuch a Tenure
fhall pay Aid. And I conceive, that Tenure by Petit Ser-
jeanty fhall pay alfo Aid: For Litr. lib. 2. cap. 8. fol. 36.
fays, that fuch a Tenure is but Socage in Effect: But Fizz,
N. B.83. A, avoucheth, 13 H. 4. 34. That Tenant by Pe-
tit Serjeanty fhall not pay Aid ; but the Book only extends
to Grand Serjeanty: If the Houfes in a City or Borough
are holden of the King in Burgage, and the King grant the
Seiﬁniories to one, and the City or Borough to another to
hold of him, then thofe Houfes fhall not be contributary ta
Aid, for they are not immediately holden of the King, asis,
required by the Law. :

And I conceive that ke who holdeth a Rent of the King ! {“g 162. b,
by Knights Service, or in Socage, fhall pay Aid; for the 7, g > *
Words of the A& of Weftm. 1. cap. 36. are, From hence- 11 Co. 44.
forth of a whole Knights Fee only be taken 205. of 20 4 .
Land holden in Socage 20 5. and the Mean is faid in Sup-

- pofition of Law to hold the Land: And it is not Reafon
that the Tenant by Feoffment before the Statute fhould
prejudice the Lord of his Benefit. And although it was
faid, that a Tenure in Socage, is fervitium Soce, as Little-
zon {aith, and the fame cannot be applied to Houfes: To
that it was anfwered, That the Land upon which the Houfe
is built, or if the Houfe falleth down, may be made ara-
ble, and be ploughed. And 2 Rent may be holden in So-
cage, and yet it is not fubject to be ploughed, but by a Pof-
fibility afterwards efcheat to the Lord of the Land. See
Huntington, Polydor Virgil, and Hollinfbed’s Chronicle,
fol.35. 15 H. 4 Aid was levied by Hem. 2. to marry
Muawd his eldeft Daughter to the Emperor, viz. 3 L. of eve-
ry Hide of Land, &c. And fee The Grand Cuftomary of
Normandy, cap. 35. there is a Chapter of Aids, whereof -
the firft is, to make the eldeft Son of his Lord a Knight;
and the Second to marry his eldeft Daughter. And fee a -
Statute made in gzzi0 19 H. 7. which beginneth thus, Trems
prefari Commaunes in Parliamento predifio exiftentes ex
affeufu dominorum Spiritualivm & Temporalium in ditto
Parliamento fimiliter exiften. concefferuns prefato Regi
quandam pecunia [umman in loco duorum rationabilium
quxiliorum [ue Majeftari de jure dcbit. tam rasione ;:_rea_—
to ‘ o ‘ . 107218
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vionis nobiliffimi filii fui primogeniti bone memorie, Do- .

- mini Arthuri nuper Principis Wallia, quam ratione Ma-

trimonii & traductionis nobiliffinei Principis Margarite
Jilie fue primogenit. quam etiam meuliplicarc pro Regni
Jui perperna pace & rranquillitate, &c. certis viis & mo-

" dis levand. cujus quidem conce/fionis Tenor, &c. fequitur in

Prge [29]

Note. -
Bee Mr, Ma- .
tdox’s Firma

Burgi. cap. 7.

hec verba: For as miich as the King our Sovereign Lord
is rightfully intitled to have two reafonable Aids according
to the Laws of this Land, the one for the making- Knight
the Right Honourable his firft -begotten Son Arthur, late
Prince of Wales deceafed, and the other, for the Marriage

- of the Right Noble Princefs his firft begotten Daughter

Bargaret, now married to the King of Scors: And alfo
that his Highnefs hath born great and ineftimable Charges
for the Defence of the Realm, &¢. confidering the Pre-
miffes; and if the fame Aids fhould be levied, and had

~ by Reafon of their Tenures according to the antient Laws

of the Land, fhould be to them doubtful and uncertain,
and great Unquietnefs, for the Search and not Knowledge
of their feveral Tenures, and their Lands chargeable to the
fame, have made humble Petition unto his Highnefs, gra-
cioufly to accept and take of them the Sum of 40000/, * a5
well in Recompence and Satisfaction of the faid two Aids,
as for the faid great and ineftimable Charges, &c. as is a-
forefaid. The King, to efchew and avoid the great Vexa--
tion, Troubles and Unquietneifs which to them fhould have
enfued, if the faid Aids were levied after the antient Laws
And for the good and acceptable Services of the Nobles of
this Realm, and other his faithful Subjeés, in their own
Perfons and otherwife, done to his Grace, ‘and thereby fu-
ftained manifold Cofts and Charges, to his great Honour and
Pleafure, doth pardon the faid two Aids, and accepteth the °
Offér aforefaid: And that the pooreft of his faid Com-
mons {hould-not be contributary to the faid Sum of 40000/ -
hath pardoned 10000/ Parcel thereof, and doth accept of
30000/ in full Satisfa®ion, &€5c. And that the Cities and
Boroughs, Towns and Places, being in every Shire not by
t’hem(%lves accountable in the Exchequer for Fifteens and
Tenths, be chargeable with the Shires, ¢5c. And all Ci-
ties and Boroughs, not contributary, &c. but accountable

by themfelves, &c. fhall be chargeable by themfelves to-

wards the Payment of the faid 30000/ with fuch Sums
as under the A& particularly aprear, §9c. And there un-
der the Aft appear the feveral Tdxations of every feveral
County, City, Borough, &v: and that the City of London
istaxed to 6182 3. 54. the City of Norwich to 81 6.
114, the City of Canterbury to 531 135. 34, ob, lj‘ork

g - ‘ il



Part XUL. Iz the Common Pleas:

Solk 2861 65. 104d. Suffolk 12141 55, 44. ob. &c. The
Sum’ of all the Sums then exprefled is 51648 whereof
allowable for Fees and Wages of Commiffioners and Collec-
tors 6514 165 2 4. and fo remaineth 31006/ 45 and
104. Note, that the Univerfities of Cambridge and Ox-
ford, and the College of Eaton be excepted.

See Rot. 30 H. 3. ex parte reman. Dom. Thefunr. in
Scaccario, i auxilio nobis concef]. ad primogenitam [filiam
‘moftrant maritand’. And note, that King Henry the Third Benevolence.
had Aid granted to him in Parliament a4 Ifabellans fororem See 12 Ca.
Juanz Inperatori maritand. but that was of Benevolence. 1P 120,

Ror. 42 H. 5. ibid. 6. Monftrat R. Fobannes le Francois
Baro de Scaccario, quod cum Dominus Rex non caperes
#iff 205.de integro feodo militis de auxilio ad primogenitam
filigin fuaiz maritand. Radol. fil. Rad. fil.” Mich. injufts
cxcgit de codemn. 305. ad primogenitan fliam fham wmari-
tand. pro duvabus partibus wnius feodi militis, & ave-- .
via fua cepit, & eq detinet. Er ideo mandarum eft Vic,

" Con. Bedd. ¢S Buck. quod vemire faciamt, . predift.

R. ad vefpondendum eidemn Fobanni de predifi. tranf
greffione, € predict. qucrio, &e. So as it appeareth by
this, that fome held, that the Statute of WW&ftm. 1. afore-
faid was but a Confirmation of the Common Law, and
sthat the King alfo ought not to take more: But that was
doubted. v ' :

Ibid. in Regno = B. 1. Rot. 5. de auxilio ad wmilitiam,
(which is meant of Knight of the King’s Son) in the
Time of Heury the Third, & Ifabella Comitiffa Alber-
marte, perdonata 116 L. 85 4. pro codem quxilio, quia
Poldwinus de Infila frarer ejus cujus hares ipfn eft fuit
infra etatem, € in cuyftodia gjus : & quia tenemtes dile

 Lfabelle oncrentur per [ervitium militare de praditl. pecu-
niis. Note, that that was before the Statute of Wefin. 1.
and by that it appeareth, That if one within Age be in
Ward of the King, he fhall not be contributary to Aid, but
his Tenants which hold of him (and then held of the Kin
by Reafon of Ward) fhall pay Aid unto the King, as it a
pearcth by that Record. ' ,

Ibid. 55 E.1. Rex dileiis & fidelibus, Vie. Kanc. & R
Rico. de R. * fuluters. Sciatis, quod in primo die Fumii Page 303
anno Regni noftri 18, Prelari, Comites, Bayones, & cere- §°w» that this

" yi Magnares, de regno noftre conceditur, gro fe & tota com- w°;’sbl,f£?§;§‘§
munitate cjufden Regni in pleno Parliamento noftro, nobis that they were |
concefferunt 40 5. de fingulis fecdis militum in digto Regno difcharged of
1d ausilinm ad primogenitam filigm noftram maritand, lo- 5, Soaos-

wandos, ficut bujufinodi avxilinm alias i% cafit comfimul. which 1 con’

leyari conficvir, cui quidgm levationi J?cié,’ud, Pro difta TS w8 y*t‘;

. : G073~ find the So-

hagp-Tcx;;nré. .
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communitaris eafiamento hucufyue. fiperfedinrus Faciend,

graviofe offignavimus wos ad prediflum ausxilium, .

~ Note that his eldeft Daughter was mgrried to the Earl of

Prefident of
York. _
See 4 Infl.242,

245
12 Co. 48, 50,
$2. ‘

Thawpres, apothér between Suell and Huet, and another

Bar. :
Tbid. . R. 34 E. 1. De anxilio conceffo ad militiam f-

lii Regis.

Jbid. Hill. 4 H. 4. Rot. 19. De rvationabili auxilio s
Will. Domino Roos, for the Marriage of Blanch the King's
eldeft Daughter, out of the Manor of Waghy in the
County of Lincoln: The like M. Ror. 5 H. 4. Rot. s,
Lincoln. and Rot. 34, Lincoln. and Rot. 35. Lincoln. and -

7. R. 5 H. 4. Rot. 2. Kanc. and Rot. 3. Kanc. and Rot,

5. Kanc, : :

See ibid. P. R. 21 F. 3. Rot. Cantab. de auxilio
ad filium Regis primogenitum milit. faciend.. per Epif-
copum Elienfene : By which it appeareth, that a Bifhop'
for his Lands which he holdeth by Knights Service, or
Socage, fhall pay Aid: But thofe' who hold by Frank-
almoign, or by Divine Service, fhall not pay Aid, as be-
fore is faid. ‘

See ibid. 20 E. 3. Rot. 13 and 14. de aunxiliands ad pri-

‘mogenitum  filium Regis militem faciend, and Colleftors

thereupon appointed: By all which before cited, it ap-
peareth, that Tenure in Burgage is fubje@ to the Payment -
of Aid.” And note, that a great Part of London was Abby -
or Chauntry Land, and the Lands of Perfons attainted:

- And all thofe which are imm¢diatc‘1i': holden of the King
-by Knights Service, or in Socage,

€ all be contributary to
the Payment of Aid, &, ' Co g

XI. Hill. 6 Jacobi Regis.
P;fokibitiom. o

UPON Wednefday, being Apwednefday, the Day
' of February, 1606. A great Complaint was made by
the Prefident of Jork unto the Xing, 'That the Judges of
the Common Law had, in Contempt of the Command of
the King the laft Term, grantéd fixty or fifty Prohibitions

‘at the leaft out of the Common Pleas to the Prefident and

Council of ¥vrk-after the fixth' Day of February, and na-
med three in- particular, (fZil.) one between Bell and

n
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in an Information of a riotous Refcue preferred by Englith .
Bill by the Attorney General againt Chriflopher Dicken-
Jon, one of the Sheriffs of 20rk, and divers others, -in re-.
feuing of one William Watfon out of the Cufody of the De-
puty of one of the Purfuivants of the fame Counfel who
lgad arrefted the faid JWzzfon by Force of a Commiffion of
Rebellion awarded by the Prefident and Counfel, which
Prohibition in the f2id Information was (as was affirmed)
denied upon a Motion made in the King’s Bench the laft
Term, and yet granted by us. And the King fent for me
to anfwer to that Complaint: And I only, all the reft of
the Juftices being abfent, waited upon the King in the
Chamber near the Gallery ; who, in the Prefence of Fger-
zon Lord Chancellor, the Earl of Salisbury Lord Treafu-
rer, the Lord of Northampron Lord Privy Seal, the Eart
of Suffolk Lord Chamberlain, the Earl of Worcefler, the -
Archbifhop of Canterbury, the Lord Wotton, and éthers of
his Counfel, rehearfed to me the Complaint aforefaid: And
L perceived well, that upon the * faid Information he had Pyge [31]
conceived great Difpleafure againft the Judges of the Com-
mon Pleas, and chiefly againft me; to which I (having
the Copy of the Complaint fent to me by the Lord Trea-
furer tﬁc Sabbath-day before) anfwered in this Manner,
That I had, with as much Brevity as the Time would per-
mit, made Scarch in the Offices of the Preiguorhories of
the Common Pleas: And as to the faid Cafes between Bell
and 7 hawpres, and Snell and Huer, no fuch could be found =
But my Intent was not to take Advantage of a Milprifal :
.And the Truth was, that the fixth Day of February the
Court of Common Pleas had granted a Prohibition to the
Prefident and Council of 207k, between Lock Plaintiff, and
~Bell and others Defendants: And that was, A Replevin in
Englifp was granted by the faid Prefident and*Council,
which I affirmed was utterly againft Law: For at the
Common Law no Replevin ought to be made, but by ori-
ginal Writ direted to the Sheriff. And the Statute of
Maribridge, cap. 21, and Weftm. 1. cap. 17. hath autho-
rized the Sheriff upon Plaint made to him, to make a Re-
plevin; and all that appeareth by the faid Statutes, and by
the Books of 29 E.3.21. 8 Eliz. Dyer 245. And the
King neither by his Infirutions had made the Prefident
and Counfel Sheriffs, nor could grant to them Power ta
make a Replevin againft the Law, wor 2gaintt the faid
Aéts of Purliament 5 but the fame ought to be made by the
Sheriff. And all that was affirmed by the Lord Chancellor -
for very good Law : And I faid, that it might well be that
we have granted other Prohibitions in othér Cafes of E?]-,
3 : A
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lifb Replevins. Another Prohibition I confefs. we have

| granted between, Sir Berhel Knight, now Sheriff of the

County of Zork, as Executor to one Stephbenfon, who had.
made him and another his Executor, and preferred an

. Englifh Bill againt Chambers, and divers others of the

Nature of an Aétion upon Cafe, upon a Trover and Con-
verfion in the Life of the Teftator of Goods and Chattels,
to the Value of rooolZ and becaufe the other Executor

“would not join with him, although he was named in the

Bill, he had not any Remedy at the Common Eaw, he
prayed Remedy there in Equity: And I fay, that the Pre-
fident and Council have not any Authority to proceed in
that Cafe, for divers Caufes. .

1. Becaufe there is an exprefs Limitation.in their Com-
miffion, that they fhall not hold Plea between Party and
Party, &c. unlefs both Partics, or one of them, tama pay-
pertate funt gravati, that they cannot fue at the Common
Law : And in that Cale the Plaintiff was a Knight, and
Sheriff, and a Man of great Abiliry. +

2. By that Suit the King was deceived of his Fine, for
he ought to have had 200/ Fine, becaufe that the Damages
amounted to 4000/ and that was one of the Caufes that the '
Sheriff began his Suit there, and not at the Common Law :
Another Caufe was, that their Decrees which they take
upon them are final and uncontroulable, either by Error, or
any other Remedy. And yert the Prefident is a Nobleman,
but not learned in the Law; and thofe which are of the
Counfet there, although that they have the Countenance of
Law, yet they are not learned in the Law ; and neverthe-
lefs they take upon them final and uncontroulable Decrees
in Matters of great Impartance: For if they may deny Re-
lief to any at their Pleafure without Controulment, fo they
may do it by their final Decrees without Error, Appeal, or
other Remedy: Which is not fo in the King s Courts.
where there are five Judgess for they can deny Juflice to
none whe hath Right, nor give any Judgment, but the *
fame is controulable by a Writ of Error, ¢, * And if we
fhall not grant Prohibitions in Cafes where they hold Plea
without Authority, then the Subjects fhall be wrongfully
opprefled without Law, and we denied to do them Jultice :

~And their Ignorance in the Law appearcth by their Al-

lowance of. that Suit, f¢il. That -the one Executor had no
Remedy by the Common Law, becaufe the other would
not join in Suit with him at the Common Law: Whereas
every one learned in the Law knoweth, that Summons and
Severance lieth in any Suit brought as Executors : And this
alfo in that particular Gafe was affirmed by the Lord Chan-"
4 _ ' cellor;
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cellor 5 and he much inveighed againft Altions brought
there upon Trover and Converfion, and faid, that they could
not be found in our antient Books.

Another Prohibition I confels we have granted, between
the L. Wharton, who by Englifh Bill fued before the Coun-
fel, Bancks, Bustermere, and others, for Fifhing in his fe-
veral Fifhings in Darwent in the County of C. in the Na-
ture of an A&ion of Treftfa.fs‘ at the Common Law, to his
Damage of 200/, And for the Caufes next before recited,
and becaufe the fame was meerly determinable at the
Common Law, we granted a Prohibition, and that alfo

“was allowed by the Lord Chancellor. And as to the Cafe
“of Information upon the riotous Refcous, I having forgot-
.ten to fpeak to that, the King himfelf asked what the
Cafe was? To whom I anfwered, that the Café was, That
one exhibited a Bill there in the Nature of an Aftion of
Debt, upona Mutuatus againft #atforz, who upon his Oath
affirmed, that he had fatisfied the Plaintiff, and that he
owed him nothing, and yet becaufe the Defendant did not
deny the Debr, the Counfel decreed the fame againft him,
and upon that Decree the Purfuivant was fent to arreft the
faid WVatfon, who arrefted him, upon which the Refcous
was made: And becaufe that the Suit was in the Nature of
an A&ion of Debt upon a Mutuarus at the Common Law,
and the Defendant at the Common Law might have wa-
ed his Law, of which the Defendant ought not ‘to be
%arrcd by that Englifh Bill, quia beneficium juris nemini
eft auferendum : "Uhe Prohibition was granted ; and that
was affirmed alfo by the Lord Chancellor: Whereupon I
concluded, that if the principal Caufe doth not belong unto
“them, all their Proceedings was coram non Fudice, and
then no Refcous could be done: But the Lord Chancellor
faid, that though the fame cannot be a Refcous, yet it was
a Riot, which might be punifhed there: Which [ denied,
unlefs it were by Courfe of Law by Force of a Commiffion
of Oyer and Terminer, and not by an Englifh Bill; But to
give the King full Satisfaction in that Point, the Truth
is, the faid Cafe: was dcbated in Court, and the Court
inclined to grant a Prohibition in the faid Cafe; but
the fame was f{tayed to be better advifed upon, fo as
no Prohibition was ¢ver under Seal in the faid Cafe.

Alfo I confefs, that we have granted divers Prohibitions
to ftay Suits there by Englifh Bill upon penal Statutes :
For the Manner of Profecution, as well for the Ac.
tion, Procefs, &c. as for the Count, is to be purfued, and.
cannot be altered, and therefore without (&x;}ﬂionc the

" oun~ .
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" Counfel in fuch Cafes cantiot hold Plea, which was al-

Page [33

See 1 Hawk.
ch.7. feét.1,2,
3,455, 6.
15alk. 358,350,
12 Co. 30.
Farr. 54,98,%c.

fo affirmed by the Lord Chancellor. And- I faid, that
it was refolved in the Reign of %wen Eliz. in Pa-
rot's Cafe, and now lately in-the Cafe of the Prefi-
dent and Council of Wales, That no. Court -of Equity
can be ereted at*his Day without A& of Parliament,
for the Reafons and Caufes in the Report of the faid
Cafe of Parot. : ‘ . )

And the King was well fatisfied with thefe Reafons
and Caufes of * our Proceedings, who of his Grace gave
me his Royal Hand, and I departed from thence in his
Favour. And the Surmife of the Number, and that the -
Prohibition in_the faid Cafe in the Information was de-
nied in the King’s Bench, was, utterly denied ; for the
fame was moved when two Judges were in Court, whe
gave not any Opinion therein, but required Serjeant Hig-
2oz who moved it, to move the fame again when the
‘Court was full, &, K ‘

XII. Pafch. 7 ]aC Regz'fi.h

- Repair o Bridges, &c.

N OTE, That this Term a Queftion was moved a¢
Serjeants-Inn; Who by the Common Law ought
to repair the Bridges, common Rivers, ‘and Sewers,
and tge Highways, and by wbat Means they fhall be
compelled to it; and firft of the Bridges: And as to

- them it is to be known, That of Common Right all

the Country fhall be charged to the Reparation of a
Bridge; and therewith agreeth 10 F. 3. 28. . That

~ a Bridge fhell be levied by, the whole Country, be-

caufe it is a common Eafement for the whole Coun-

try ; and as to that Point, the Statute of 22 H. 8. cap. 5.
wds but an Affirmance of the Common Law: And
this is true, when no other is bound by the Law to
repair it, but he who bath the Toll of the Men or
Cattle which pafs over a Bridge or Caufey, ought to

_repair the fame, for he hath the Toll to that Pur-

¥ole, Er qui [fentit commodum fentire debet €. omus 5
' and
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and therewith agrees 14 E. 3. Bar 296, Alfo & Mug
may be bounden to'repair o Bridge, ratione Tenure
“of certain Land, but a particilar Perfon cannét be
‘bound by Prefcription, fi. That ke and all his An-
ceftors have repaired the Bridge, if it be not in Res
fpeét of the Tenure of his Land, taking of Toll; of
other Profit; for the Actof the Anceftor cannot charge
the Heir without Profit. But an Abbot or other Cor-
poration who hath 4 lawful Being mdy be charged,
Jeil. That he and his Predecefflors Time out of Mind,
&ec. have repaired the Bric}{ge; for the Abbot and Co-
vent may bind their Succeflors, Vide 21 E. 4. 28. 27" B,
3. 8. 22 A 8. s H. 9.3 And if an Abbot and his
Predeceffors Time out of Mind have repaired a
‘Bridge of Alms, they fhall be compelled to: repair it;
and therewith agréeth 1o Bdw. 3. 28. So itis of a
Highway of Common Right, all the Gountry ought for
to rcgajr it, becaufe that the Country have their Fafe
and Paffage by it, which flands with the Reafon of
the Cafe of the Bridge, but yet fome may be parti- .
cularly bounden to repair it as is aforefaid. He who Sewtrd
hath _the Land adjoining, ought of common Right with~ poy. 3
out Prefcription to fcour and cleanfe the Ditches, next
to the Way to his Land; and therewith agreeth the
Book of 8 H. 7. 5. But he who hath La-ncf adjoining
without Prefcription, is not bound to repair the Way.
-So of a common River, of common Right all who
have Eafe and Paffage by it, ought to cleanfe and
fcour it; for a common River is as a common. Streety
as it is faid in 22 4. and 37 A 10. But he who
hath Land adjoining to the River is not bounden
. to cleanfe the River, unlefs he hath the Benefit of
it, feil. a Toll, or a Fifhing, or other Profit. See 27

Al peoxe.

E XL Pafih
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Cafe of Forge-
1y, &c, See
1 Sal. 341,
3715 375-

5 ,
1 Hawk.ch.je.

per rorum.

2 Hawk. ch. 8.

fect.38: ch. 27.
- fe& 28.ch.43.

© feét. 25.ch. 46,
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so.61.
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Part XIIL

S Williajm'Rcéd and BoOth’S‘C’cz[é’.)'

IN the great Cafe in the Star-chamber of a Forgery be-
A tween Sir Willianz Read Plaintiff, and Roger Booth,
and Curbert Booth, and others, Defendants; the Cafe was
‘thiss : o

The. faid Roger Booth 38 FEliz. was convifted in that
Court of the Publication of a Writing under Seal, forged
in the Name of Sir Fhowas Grefbam, of a Rent-charge
of an hundred Pounds, out of all his T.ands and Tene-
ments, to one Marklam for ninety-nine Years, bearing
Date the one and twentieth Year of Queen Elizabeth ;
the faid Reger knowing it to be forged. And afterwards
the faid Sir Williem Regd exhibited the faid Bill againft
the faid Boorhs and others, for Forging of snother Wri-
ting under Seal bearing Date the twentieth of Eliz. in
the Name of the faid  Sir Zhomas Grefbam, purposting
a Deed of Feoffment of all his Lands (except certain)
to Sir Rowland Heyward and Edward Hoogon and their
Heirs, to certain Ufes; which was in Effe& to the Ufe

, of Markbam the younger and his Heirs: And for the

Publication of the faid Writing, knowing the fame to be -
forged, was the Bill = exhibited. And now upon the
Hearing of the Caufe in the Star-chamber this Term,

-thefe’ Doubts were moved upon the Statute of 5 Elizu 1.

If one who is convidted of Publication of a Deed of
Feoffment or Rent-charge; knowing the fame to be
forged; again at another Day forge another Deed of
Feoffment, or Rent-charge, if he be within the Cafe of,
Felony within the faid A& (which Doubt arifeth upon
thele Words (efifo0ns) cominitted “again any of the Fe.id
Offences.) And therefore it was objefed, that he ought
to commit again the fame Nawre of Offence, fil. if he
were convitted of Forgery he ought to forge again, and
not only publifh, knowing, &fc. And if firlt. he were con-
viéted of Publifking, knowing, &c. he ought to offend
again in Publxcat}en; knowing, €&¢. and not in Forgery,
for (efifeons) which'is (irerum) implieth that it ought to
be of the fame Nature of Offence. The fecond Doubt

‘ , was
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was, if & Man committed two Forgeries, the one in 37 of
Eliz. and the other in 38, and he is firft convifted of
the laft, if he may be now impeached for the firft, The
third Doubt was, when Roger Booth was convifted in
38 Fliz. and afterwards is charged with anew Forgery in
-3y Fliz. if the Witnefles proving in Truth' that it ‘was
forged after the firft Conviétion, if. the Star-chamber hath
Jurifdiction of it. The laft Doubt was, when Cuzbere
Boorh who never was convifted of Forgery before, if in
Truth the Forgery was done, and fo proved in 38 Eliz
if he might be convited upon this Bill, becaufe that the
Forgery is alledged before that it was done. As to the
firlt and fecond Doubts, it was refolved by the two Chief
Juftices and the Chief Baron, that if any one be con-
victed of Forgery or Publication of any Writing concerning
Freehold, &e¢. within the firft Branch's or concerning In-
© tereft or Term for Years, &f¢. within the fecond Branch,
and be convilted, if afterwards he offend either againft the
firlt Branch or fecond, that the fime is Felony: As i
he forgeth a Writing concerning Intereft for Years within.
the fecond Branch, and be convited, and afterwards he
forgeth & Charter of Feoffment within the firfk Branch,
or ¢ comverfo, * that thatis Felony, and that by exprefs
Words of the' A&; That if any Perfon or Perfons bein
hereafter convited or condemned of any of the faig
Offences (which Words, any of the faid Offences, extend
to all.the Offences mentioned before, ¢ither in the firfk
Branch, or in the fecond Branch) by any the Ways or
Means above limited, fhall after any fuch Conviftion of
Condemnation, eftfoons commit or per%\e"tmté- any of the’
faid Oftences, in Form aforefaid, which Wortds, 4y of the
faid Offences, €c. do extend to the Nature of all the Of
fences mentioned in the firlt and fecond Branches: But if
“one forge a Writing in 39 of Fliz. and afterwards he
forge another in 38 of Bliz. yet it is not Felony, although’
that he forgeth many Writings one after the other, fot
by the exprels Words of the A, it isnot Felony. The
~ Forgery, &c. which is Felony by the A&, ought to be
after Cenvi@ion or Condemnation of a former Writing
As to the third Doubt, it was refolved, That the Al
legation of the Time by the Plaintiff in the Bill, fhall
" not alter the Offence, but fhall give unto the Court Ju~
rifdiction; but if it appeareth to the Court, that the
Forgery or Publication was after the’ Sentence, _thes
‘the Court fhall furceafe. As to the laft Point, 1twas
refolved, That the Time of the Forgery is not mate-
rial, be it before or after the Offence in Truth- omi-
E 2 _ mitted,

Page [351
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 mitted, if it be committed before the Exhibiting of the.

“forged had been ‘miftaken, there the De

Sewers. ant.33.

See 5 Co. 2,
part 100,

6 Co 20.

10 Co. 138,13
10 143.

9

Bill 5 but if the Date of the Writing fugpofed to be

endant could
not be condemned of 2 Deed of another Date, ,for. that is
not the Offence complained of in the Bill, of which the -
Court can give Sentence.

XIV. ,'Pzzf ch. 7 Jac. Regis.

o

The Cﬁj?i of Sewers.

THE Cafe was, That there was a Caufey of Mill-ftank

of Stone in the River of Dec and City of Chefer,
which Caufey before the Reign of King Edward the
Firft, was ercfted for the neceffary Maintenance of cer-
tain Mills, fome of the Kings, and others of the Sub-

* jecls at the End of the faid Caufey: And now a certain

Decree was made by certain Commiffioners of Sewers,
for a Breach to be made of ten Poles in Length in the -

-faid Caufey, which Caufey as it was admitted by both

Parties was eretted before the Reign of King Edward
the Firft, and fo hath continued until this Day without
any Exalcation or Inhancing: And if by any Decree of
the Commiflioners by Force of any Statute, any Breach
may be made in that Caufey, wasthe Queftion.” And it

- was referred by the Letters of the Lords of the Privy

Council, to the two Chicf Juftices and the Chief Baron s
and upon hearing of Counfel learned at divers Days,
and .good Confideration had in the Time of. the laft

"""Vgcation, of all the Smtutes—conc’erning Sewers, and up—' '

on-Conference- had among themfelves, it was refolved “as.

followeth, .

1. Whereas ‘it is provided by the Statute of Muagna
Clarta, cap. 23. Quod omnes Kidelli deponantur de ce-
tero per Thamefiam, & Medeweiam € per. totam
Aigl. aiff per Cofteram Maris. Tt was refolved, That that
Statute ‘extended only to Kidells, J¢. open Wears for ta-

.king of Fifh, but the firft Statute which extended to

pulling down, or abating of any -Mills, Mill-flanks and
Caufeys, was the Statute of z5 Z. 3. cap. 4. which A&
T “appointed
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appointed fuch only to be thrown down or abated, which
were levied or ere@ed in the Reign of King Edward -
the Firft, orafter: * But by the Statute made 4. 1 H. 4 Page [363
¢ap. 2. upon Complaint in Parliament of the grear Da- !
mages which have rifen by the outragious Inhancing of
Mills, Miil-flanks, and other “Impediments made and e-
re€ted before the Reign of King Edward the Firlk :
The faid old Mills and Mill-flanks were appointed by
A& thenmade to be furveyed, and fuch as were found
to be much inhanced to be’ corre@ed and amended ; fa-
ving always reafonable Subftance of fuch Mills, Mill-
ftanks, Wears, &c. fo in old Time made and levied :
None of which Aés extended to the Cafe in Queftion ;
for that Caufey was erefted before the Reign of Ed--
award the Firft, and never exalted or inhanced afier the
Erettion of it: And the Statute of 12 H 4. cap. 7.
doth confirm all the faid Afts, and by them the Gene-
rality of the A& of Magna Chartais reftrained, as by
the faid Aés appeareth. And by the Statute .of 23
H.8. cap. 5. None of the faid Aéts as to the Cafe in
Queftion is repealed ; for firft, the fame A& appoints
“the Manner, Form, Tenor, and Effc& of the Commif~
fion of Scewers, by which Power is given to the Com-
miffioners to furvey Walls, &¢. Fences, Caufeys, £9c,
Mills, &Jc. and then to corret, repair, amend, pull down
or overthrow, or reform, as Caufe requireth, ‘according
to their Wifdoms and Dilcretions 5 and therein as well to
ordain and do after the Form, Tenor and Effed of
all and fingular the Statutes and Ordinances made be-
fore the firk of Muarch, in the twenty-third Year of
Henry the Eighth, as alfo to enquirc by the Qaths of
honeft and lawiful Men, &, through whofe Default the
faid Hurts and Damages have happened, &c. By which
it appearcth, That the Difcretion of the Commiffioners
was limited, fGil. to procced according to the Statutes
and Ordinances before made, &c. and alfo to reform,
repair, and amend the faid Walls, €e. which by Force of that
Word (faid bath Relation to the precedent Purview ot
the At &c. And further to reform, proltrate and o-
verthrow all fuch Mills, &c. and other Impediments and
Annoyances (aforefaid) as fhall be {found by Ix‘xqgiﬁt’ior\,,
or by your Survey and Difcretion 0 be exceffive, 7. ¢,
hurtful; which Word (aforcfaid) refers that _Claufc alflo
to the precedent Purview, [Gil. {fuch Impcdxmg:n.ts and
Annoyances as are again{t the Statutes and Ordinances
before made. Alfo it is further provided by the fame
Act, That all and every Smatute, A&, and Ordinance

E 3 herctofore
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heretofore made concerning the Premiffes or any of them
not being contrary to this prefent A&, nor heretoforc
repealed, fhall from henceforth ftand and be good and
effeCtual for ever. But the faid Als of 25 Z. 3. and
1 H. 4. 2re not contrary to any Claufe of that A, nor
were repealed before: And. always fuch Conftrution
ought to be made, that one Part of the A& may a-
gree with another, and all to ftand together; and if
they had intended a Repeal of .the faid former Alls, they
would not have repealed them by fuch general and
doubtful Words, when they concerned the Inheritances
of many Subjefts: And according to this Refolution we
certified the Lords of the Council, that the faid Sta-
tutes of 25 E, 3. and 1 of H, 4. remained yet in Force 3
and that the Authority given by the Commiffion of
Sewers did not extend to Mills, Mill-flapks, Caufeys,
€9c. erefted before the Reign of King EA4. 1. unlefs that
they have been inhanced and exalted above their for-
‘mer Height, and thercby made more prejudicial, &e..
In which Cafe they are not to be overthrown or fub-
verted, but to be reformed by abating the Excefs and In- -
hancement only. : BT T
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Tke Cafe De Modo Decimandi, and of Pro-'
- hibitions  debared " before  the King's Ma-
Jeftye ' o |
De Modo De- _,Icl)ard Rancroft .Arcbﬁifho of Canterbur , 8CCO 2
cirg"gpdi'an;,;;, R nied with the Bifhop %f London, zhé’y Bicﬂi‘onpquf
f‘}nﬁw&o *" Bath and ﬂ?‘lls,'_ the Bithop of Rockefler, and divers
Gibfon's o.  Do&tors of the Civil and Canon Law, as Dr. Dusn, Judge
F‘};X'zo?,z_ . of the Archives; Dr. Bennet, Judge of the Prerogative, -
gy?;;?;.,l‘s C?gr- Dr. Fames, Dr. Martin, and divers other Doors of
509, 8. °  the Civil and Canon Law, came attending upon them
338, &c. to" the King to Whitehall the Thurfday, Frida:y, and -
#4350 568 Satarday  after Eafter Térm in theé Council-chamber;
‘where the Chief Juftice and my flf, Daniel Judge
o of



- Part XL und of Probibitions, debated, &e.

of the Common Pleas, and Williams Judge of the
King’s Bench, by the Command of the King attended

" alfo: Where the King being affifted by his Privy Coun- -

cil, all fitting at the Council-table, fpake as a moft gra-
cious, good, and excellent Sovereign, to this Effett; As
I would not fuffer any Novelty or Innovations in my
Courts of Fuftice Fcclefiaftical and Temporals fo I will
not have any of the Laws, which have bad fudicial
Allownces i the Times of the Kings of England De-
Jore me, to be forgotten, but to be pur in FExecution,
And forafinuch as upon she Comsentions between the FEc-
clefiaflical and fZ’mgpoml Courts grear Trouble, Inconve-
nience, and Lofs “may arife o the Subjects of both
. Parts; namely, when the Controver(y ariferh uporn the
Furifdittion of wy Courts of ovdinary Fuflice s and be-
canfe I am the Head of Fuftice immediately under
God, and knowing what Hurt may grow to my Sub-
jeéts of both Sides, when no private Cafe, bus wbhern the
Furifdictions of my Courts are drawn in RQueftion,
- awhich in Effett concerneth all my Subjetts, I thought
that it flood with the Offce of a . Kmg, which God
bath  commirted to me, ro hear the Contveverfies be-
tween the Bipops and other of bis Clergy, and the
Fudges of the Laws of England, and to take Order,
2hat for the Good and Quict of his Subjetls, that the
" one do not incroach uporn the orher, put that every of theme, -
bold themfelves wirthin their natural and local Furif-
dittion, withous Incroachment or Ufirpation the one tf-
on the other. And he faid, that the only Quecftion then
to be difputed was, If a Parfon, or a Vicar of a Parith
fueth one of his Parifh in the Spiritual Court for
Tithes in Kind, or Lay-fee, and the Defencunt alledgeth
a Cuftom or Prefcription, De Modo Decimandi, if that .
Cuftom or Prefcription, De Modo Decimand, fhall be
tried and determined before the Judge Ecclefiaftical
where the Suit is begun; or a Prohibition lieth, to
try the fame by the Common Law. And the King
dire€ted, that we who were Judges fhould declare the
Reafons and - Caufes of our Proceedings, and that he
" would hear the Authorities in the Law which we had to
‘warrant our Proccedings in Granting of a Prohibition in
Cafes of Mvdo Decimandi. But the Archbifhop of
Canterbury kneeled before the King, and defired him,
that he would hear him and others who are provided to
fpeak in the Cafe for the Good of the Church of Eng-
lands and the Archbifhop himfclf inveighed much a-

gainfk two Things: 1. That a Modus Decitnandi {hould be
’ - E4 ' : tried
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¥ tried by a Jury, becauft that they themfelves claim morg
or lefs a Modum Decimandi s fo asin Effedt they were
Triers in their own.Caufe, or in the like Cafes.” 2. He

" inveighed much againft the precipitate and haf’ci; Trials by
 Juries, and after him Dr. Benner, Judge of the

rerogative
Court, made a large Inve&tion againft Prohibitions 7% €azfis
Eecleftafticis : - And that both JurifdiGtions as well Ecclefia-
flical .as Temporal were derived from the King ; but all
that which he fpake out of the Bock.which Dr. Ridle
hath lately publithed, I omit as ihpertinent.:_and-hemade
five Reafons, why they fhould try 2 Modum Decimand;,

_ And the firft and principal Reafon was out of the Regi-

e, fo. 58. quiz non eff confonans rationi, quod cognitio

accefarii in Curia Chriftianitatis impediatur ubi cognitio

Lanfe princigalis ad forum Ecclefigfticum nofeitur perti-

nere. And the principal Caufe is Right of Tithes, and the
Plea of Modo Decimandi founds in Satisfallion of Tithes;
and therefore the Conufance of the original Caufe, (il )
the Right of Tithes appcrmfnin% to them, the Conufance
of the Bar of Tithes, which he faid was but the Acceffary,
and as it were dependant upon ir, appertained alfo to them.
And whereas it is faid in the Bithop of Winchefler's Cafe,
in the fecond Part of my Reports, and 8 E. 4. 14. that’

‘they would not accept of any Plea in Difcharge of Tithes in

the Spiritual Court, he faid, that they would allow fuch

" Pleas in the Spiritual Court, and commonly had allowed

them ; and therefore he faid, that that was, the Myfter
of Iniquity founded upon' a falfe and feigned Foundation,
and humbly" defired the Reformation of that Error, for
they would allow Modum Decimandi being duly proved
before them, S o
2. There was great Inconveniency, that Laymen thould
be Triers of their own Cuftoms, if a Modys Decimiands
fhould be tried by Jurors ; for they fhall be upon the Mat-
ter Jurors (7. c. Judges) in their own Caufe, =~ °© =
3. That'the Cuftom De mods Decimandi is of Ecclefiar
ftical Jurifdi€tion and Conufance, for it is a Manner of
Tithing, and " all manner of Tithing belongs to Ecclefia-
ftical Jurifdiftion : and thercfore he faid, that the ‘Judges,
in their' Anfwer to certain Objeions made by the Archbi-
fhop of Canrerbury, have confefled; that Suit may be had
in Spiritual Courts pro modo Decinandi 5 and therefore the
fame isof Ecclefiaftical Conufance ; and by Confequence it

~ fhali be tried” before’ the Ecclefiaitical Judges : For' if the

Right of Tithes be of Ecclefiaftical Conufance, and the Sa-
tisfaftion alfo for them of the fame Jurifdi®ion; ‘the fame
$hell be wied in the Ecclefiaflical Courr, -
c _ ' foe # Iy
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4. In the Prohibitions of Modus Decimandi Averment is
taken, That although the Plaintiff in the Prohibition offer-
‘eth to prove Modum Decimandi, the Ecclefiaftical
Court doth refufe to allow of it, which was ¢onfefled
to be a good Caufe of Prohibition : But he faid, they would
allow the Plea De modo Decineandi in the Spiritual Court,
and thercfore ceffante canfi ceffabit & cffeftus, and no Pro-
hibition fhall lie in the Cafe. '

Averment,
Antea 14,
Poft. 44.

5. He faid, That he can fhew many ‘Confultations '

granted in the Caufe De modo Decimandi, and a Conful-
tation is of greater Force than a Prohibition; for Con-
fultation, as the Word imports, is made by the Court
with Confultation and Deliberation. And Bacon, Solici:
tor General, being (as it is faid) affigned with the Clergy
by the King, argued before the King, and in Effect
faid lefs than Dr. Benner faid before ; but he vouched
1 R. 3. 4. the Opinion of Hyfey, when the Original
oug}xt to begin in the Spritual Court, and afterwardsa
* Thing cometh in Iffue which is triable in our Law,
yet it fhall be tried by their Law: As if a Man fu-
oth for a Horfe devifed to him, and the Defendant
faith, that the Devifor gave to him the faid Horfe, the
fame fhall be tried there. And the Regifier 57and 53.
If & Man be condemned in Expenfes in the Spiritual Court
for laying violent Hands upon a Clerk, and afterwards the
Defendant pays the Cofts, and gets an Acquittance, and
yet the Plaintiff fueth him a ainit his Acquittance for the
Cofts, and he obtains a Prohibition, for that Acquittances

and Deeds are to be determined “in our Law, yet he fhall

have a Confultation, becaufe that the Principal belongeth

Page[39}

to them, 38 E. 3. 5. Right of Tithes between two fpiritu-

al Perfons fhall be determined in the Ecclefiaftical Court..

And 38 E. 3. 6. where the Right of Tithes comes in De-
bate berween two {piritual Perfons, the one claiming the

Tithes as of common Right within his Parifh, and the other

claiming to be difcharged by real Compofition, the Eccle-
fiaftical Court fhall have Jurifdicion of 1t.

And the faid Judges made humble Suit to the Kiog,
That for as much as they perceived that the King
in his Princely Wifdom did deteft Innovations and No-
velties, that he would vouchfafe to fuffer them with
his gracious Favour, to inform him of one Innovation and
Novelry which they conceived would tend to the Hindrance
of the good Adminiftration and Execution of Juttice withia
}’;is Realp, ' o

Your



- The Cafe De Modo Decimandi, Part XIIL
- Your Majefty, for the great Zeal which you have to
Juftice, and for the due Adminiftration thereof, hath con-
ftituted and” made fourteen Judges, to whom you have
committed not only the Adminiftration of ordinary Juftice
of the Realm, but crimina lefe Majeflaris, touching your
Royal Perfon; for the legal Proceeding: Alfo in Parlia-
ment we are called by Writ, to give to your Majefty
and to the Lords of the Parliament our Advice and

* Council, when we are required : We two Chief Juftices fit

in the Star-Chamber, and are oftentimes called into the

 Chancery, Court of Wards, and other High Courts of Ju-
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ftice : We in our Circuits do vifit twice in the Year
your Realm, and execute Juftice according to your Laws:
and if we who are your Publick Judges receive any Dimi-
nution of fuch Reverence and Refpeét in our Places,
which our Predeceffors had, we fhall not be able to do you
fuch acceptable Service as they did, without having fuch
Reverence and Refpett as Judges ought to have. The
State of this Queftion is not in flaru Heliberativo, but
i1 fbaru judiciali 5 it is not difputed de Pomo, but de vero,
nou de Lege flends, [ed de Lege lata; not to frame or
devife new Laws, but to inform your Majefty what your
Yaw of Ewgland is: And therefore it was never feen
before, that when the Queftion 1s of the Law, that
your Judges of the Law have been made Difputants
with him who is inferior to them, who Day by Day plead
before them at their feveral Courts at Weftminfler :
and although we are not afraid to difpute with -Mr. Benner
and Mr. Bacon, yet this Example being prime impre/fio-
#is, and your Majefty detefting Noveltics and Innovati-
ons, we leave it to your Grace and Princely Confideration,
whether your Majefty will permit our anfwering iz boc fFaru
Jjudiciali, to this Charge upon your Publick Judges of the
Realm 2 But in Obedience to your Majefty’s Command,
We, with your Majefty’s gracions Favour, in moft humble
Manner will inform “your Majefty touching the faid
Queftion, which' we, and our Predeceflors before us, have
oftentimes adjudged upon judicial Proceedings in your
Courts of Juftice at Weftminfler : Which Judgments
cannot be reverfed or examined for any Error in Law,
if * not by a Writ of Error in a more high and' fupream .
Court of Juftice, uponlegal and judicial Proceedings: And
that is the ancient Law of Englsnd, as appeareth by the
Statute of 4 H.-4. cap. 22. C .
And we being commanded to proceed ; all that which -
was faid by us, the Judges, was to this Effe®, That the
Trial D¢ Modo Decimandi cught to be by the Common
' ‘ o ' ~ Law
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Law by a Jyry of twelve Men, it appeareth in three Man-
pers: Firft, by the Common LawltFeSecondly, by Aﬁ?ﬁ;
- Parliament: And laftly, by infinite Judgments dnd judicial
. Proceedings long Times paft without any Impeachment ot
Interryption. - . T
But firft itis to {ee, What is a Modus Decimandi? Modus g, .i ..o
. fDecimandi is, when Lands, Tenements or Hereditaments m:ndis. e
have been given to the Parfon and his Sugceflors, or an an- See Watfon’s
nual certain Sum, or other Profit, always, Time our of Clergyman,
Mind, to the Parfon and his Succeffors, ia full Satisfattion ° > &e.
and Difcharge of g}l the Tithes in kind in fuck a Place; and
fuch Manner of Tithing is now confeflfed by the other Party
to be a good Bar of Tithes in kind. '
2. That Modus Decimandi fhall be tried by the Common
Law, that is, that all Satisfaltions given in Difcharge of
Tithes, fhall be tried by the Common Law : And there-
fore put that which is the moft common Cafe ; Thst the
LorcIP of the Manor of Dale prefcribes to give to the Parfon
405. yearly, in full Satisfattion and Difcharge of a]l Tithes
growing and renewing within the Manor of Dyle, at the
Feaft of Eafter : The Parfon fueth the Lord of the Manor
of Dale for his Tithes of his Manor in-Kind, and he in
Bar prefcribes in manner #7 figpra : The Queftion Ts, if the
: Lorf of the Manor of Dale may upon that have a Prohi-
bition, for if the Prohibition licth, then the Spiritual Coure
ought not to try it ; for thc End of the Prohibition is, That
they do not try that which belongs to the Trial of the
Common Law; the Words of the Frohibition being, that
they would dtaw the fame ad aliud examen. .
Firft, The Law of Ewgland is divided into Common
Law, Statute-Law, and Cuftoms of England 5 and there-
fore the Cuftoms of Exngland areto be tried by the Trial:
which the Law of Ewugland doth appoint. :
Secondly, Prefcriptions by the Law of the Holy Church,
and by the Common Law, differ in the Times of Limijta-
tion 5 and thercfore Prefcriptions and Cuftoms of England
fhall be tried by the Common Law. See 20 H.6. fol. 17
19 F. 3. Furifdiftion 28. The Bithop of Winchefter-
brought 2 Writ of Annuity againft the Archdeacon of Sur-
7y, and declared, how that he and his Anceflors were fei-
fed by the Hands of the Defendant by Title of Prefcription,
and the Defendant demanded Judgment, if the Court
would hold Jurifdiétion being between Spirjtual Per-
fons, &c. Srone Juftice, Be affured, that upon Title of
Prefcription we will here hold Jurifdi€tion 5 and upon
that, Wilby Chief Juftice gave the Rule, Anfwer over:
Upon which it follows, thax if a Modus Decimandi, which
v : .. i
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is an annual Sum  for Tithes by Prefcription, comes in De-

-bate between fpiritual Perfons, that the fame fhall be tried

here : For the Rule of the Book is general, (fil.)upon
Title of Prefcription, We will hold Jurifdittien, and-that
is fortified with an Affeveration,-Know affuredly ; as if he
thould fay, that it is fo certain, .that it is without Queftion,
32 F. 3. Surifid. 26. There wis a Vicar who had only
Tithes and Oblations, dnd an Abbot claimed an Annuity
ar Penfion of him by Prefcription : And it was adjudged,
that the fame * Prefcription, although it was betwixt {piri-,
tual Perfons, fhould be tried by the Common Law. Vide
22 H. 6. 46 and 47. A Prefcription, that an Abbot Time
out of Mind had found a Chaplain in his Chapel to fay Di-
vine Service, and to minifter Sacraments, tried at the Com-

mon Law. -

3. See the Record of 25 H. 3. cited in the Cafe of Mo-
Aus Decimandi before; and fee Regifter fol. 38. when
Lands are given in Satisfaétion and Difcharge of Tithes.

~ 4.See the Statute of Circum(pette agatis, Decime debite,
feu confiere, which proves that Tithes in Kind, and at
Modus by Cuftom, &ec. differ. S

5. 8 E. 4. 14. and F. N. B. 41. G. A Prohibition lieth
for Lands given in Difcharge of Tithes. 28 H.3. 97. 2.
There Suit was for Tithes, and a Prohibition lieth, and
fo abridged by the Book, which of Neceflity ‘ought

_ to be upon Matter De Modo Decimandi, or Dif

charge. o
6. 7 E. 6. 79. If Tithes are fold fors Money, by . the
Sale the Things Spiritual are made Temporal, and fo

" in the Cale De Modo Decimandi, 42 F. 3. 12. agrees. -

- v, 22 E.3. 2. Becaule an Appropriation is mixt with
the Temporalty, (f¢il.) the King’s Letters Patent, the fame
ought to be thewed how, &c. otherwife of that which is
meer Temporal : And fo it is of real Compofition, in -
which the Patron “ought to join. Yide 11 H. 4. 85. Com-
pofition by Writing, that the one fhall have the Tithes,
and the other fhall have Money, the Suit fhall be at the

" Common Law.

- Secondly, By Afts of Parliament. L
‘1. The faid A& of Circumfpeie agaris, which giveth
Power to the Ecclefiaftical Judge to fue for Tithes due firft
in Kind, or by,Cuftom, i.e.. Modus Decimandi : So as by
Authority of that A&, although that the yearly Sum
foundeth in the Temporalty, which was paid by Cuftom in
Difcharge of Tithes, yer becanfe the fame cometh in the'
Place of Tithes, and by Conflitution, the Tithes are chan-
ged‘ into Money, and the Parfon hath net any Rcfn'cdy
b for
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for the fame, which is the Modus Decimandi at the Com-

mon Law 3 for that Caufe the A& is clear, that the fame

was a Doubt at the Common Law : And the Statute of
Articuli Cleri, cap. 1. If corporal Penance be changed in

panam pecuniariant, for that Pain Suit lieth in the Spiri-

tual Court: For fee Mich. 8 H. 3. Rot. 6. in Thefaur.
A Prohibition licth pro eo guod Reffor de Chefterton
exigit de Hugone de Logis de certa portione pro Decimis
Molendinarune 5 o as it appeareth, it was a Doubt be-
~ fore the faid Statute, if Suit lay in the Spiritual Court De
Modo Decimandi. And by the Statute of 27 H. 8. cap.
2c. it is provided and enalted, That every of the Sub-
jeéts of this Realm, according to the Ecclefiaftical Laws of
~the Church, and after the laudable Ufages and Cuftoms
of the Parifh, &c. fhall yield and pay his Tithes, Offer-
ings, and othcr Duties: And that for Subfiraltion of any
of the faid Tithes, O&'crings, ot other Duties, the Par-
fon, &c. may by due Procefs of the King’s Ecclefiaftical

"robibition.
Antea 8. &c
17, &¢.
Pott. o,
Poft 47, &e.

Laws, convent the Perfon offending before a competent .

Judge, having Authority to hear and determine the Right
of Tithes, and alfo to compel him to yield the Duties,
i. e. as well Medus Decimandi, by laudable Ufage or Cu-
ftom of the Parifh, as Tithes in Kind : And with that in
Effcét agrees the Statute of 32 H. 8. cap. 7. By the Sta-
tute of 2 F. 3. ¢. 13. it is cnacted, That every of the King’s
Subjeéts fhall from henceforth, truly and juftly, without
Fraud or Guile, divide, &c. and pay all manner of their
predial Tithes in their froper Kind,as they rife * and hap-
pen in fuch Manner and Form as they have been of Right
yiclded and paid within 4o Years next before the Making
of this A&, or of Right and Cuftom ought to have been
aid. - And after in the fame A&t there is this Claufe and.
?’rovifo, Provided always, and be it enacted, That no Per-
fon fhall be fued, or otherwifc compelled to yield, give,
or pay any manncr of Tithes for any Manors, Lands, Tene-
ments, or Hereditaments, which by the Laws and Statutes
of this Realm, or by any Privilege or Prefcription, are not
chargeable with the Payment of any fuch Tithes, or thatbe
difcharged by any Compofitions real. And afterwards, there
is another Branch in the faid A& ; and be it further enafled,
That if any Perfon do fubfiratt or withdraw any manner
of Tithes,  Obventions, Profits, Commodities, or other
Dutics before mentioned (which extends to Cuftom of
Tithing, i. ¢. Modus Decimand, mentioned before in
the A&, &) that then the Party fo fubfiraling,
&¢. may be convented and fued in the King's Ecclefiaftical
Caart, £5¢. And upon the faid Branch, which is in the Ne-
gaitve, That no I?crfdn fhall be {ued for any Tithes tﬁ' ar:iy
‘ : : ands
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Eands which are not chargesble with the Payment of fuch

Tithes by aniy Law, Statate, Privilege, Prélcription, or real
Compofitionn.  And alw:»gs when an A& of Parliament com-

- #mands or prokibits any Court, be it Temporal or Spiritual,
t6 do any Thing temporal or fpiritual, if the Statute be not
obeyed, a Prohibition lieth: As upon the Statute 2 zrs- ‘,

enlis fuper Cartws, ca. 4. Quod communin Plicitn non te-

wentuy an Scaccario: A Prohibition lieth 6 the Court of

Exchiequer, if the Barons hold a Commion Plea there, as

appeareth. in‘»«tfh!evRegi‘ﬂer'I%; b. So upon the Statute of

Foefim.o. Luiod ingrsifiviones que wingne funt exominationis

now capiansuy in patria; a Prohibition lieth to the Juftices

of Mifi prins. -So upon the Statute of Articuli fuper Car-

1as; cap. . Lwod Confbabularing Cafty, Dover, #or tenear

Placisuns forinfeonm guod won tangis Cuftodiam Caftri, Re-

gifter 185. Se upon the fame Statute, cap. 3. Luod Seneféal-

Ins & Marifeallus ton teneant Pluvita de libevo rememento,

See Lib. Entr. de dekito comventione, §9¢. d Prohibition lieth 18<. And yet
450.2 Probibi- by none of thefe: Statutes, is any Prohibition or Superfedeas
the Stacretiar given by exprefs: Words of the Statute. So upon the Sta-
the Statutethar § ¥ esprels: Words of 1 : up ta-
one fhall not tutes 13 R.2. cap. 3. 15 R.2vcap.a. 2 H. 4. cop. 11. by
maincain; and which it is provided, That Admirals do not meddle with
‘ g%n';’ft)f,aaﬂy arty Thing dofie within the Realm, but only with Things:
‘SeeF.N.B.30.B. done upon the Secas, €9¢. & Prohibition lieth to the Court
Frobibition 1o of Admiralty. So upon the Statute of Wefine. ». cap. 43. a-
;‘;:afﬂ’;;';“;’;,e gainft Hofpitalers and Templars, if they do againft the
Stat. of Magna fame Statute, Regiff. 39. #. So upon the Statute e probi-
,hha“g" ‘hatn bivione wegin, Nt laici ad citationem Epifcopi conveninnt ad
;,,.gzeef ina  Pecognitionsw faciend: vel Sucrament. preflanda niff in
Wric of Pre-  cafibus womrimonialibus & Feftamenrariis, a Prohibition
cipe in Cavite, Jieth, Regifh 56. 5. And fo upon the t Statute of 2 H. s,
3 mot holden C2p: 3. at what Time the Libel is %'fantab‘le' by the Law,
of the King.  thiat it be granted and delivered to the Party without Diff-
15&2Eliz. Dy. culty, if the Ecclefiaftical Judge, when the Caufe which de-
bleiorponhe pends before him: is-meer Ecclefiaftical, denieth the Libel,
Statute of Bar- a Prohibition lieth, becaufe that he doth is again{t the Sta-
e "‘Sd P:;' tute 5 and' yet no Prohibition by any exprefs Words is giver®
hibired b); g by the. Statute.  And upon the fame Statute the Cafo was
plicarion. in 4 E. 5. 37,-Pieérce Peckum took Letters of Adminiftra-
36> tion of the Goods of R Brown of the Bifhop of Londor,
>TEP and afterwards 7. 7. fued: to Thowas Archbifhop. of Canrer-

’ ‘bury; That becafe the faid Rof Brows had Goods within
his Diocefe, he prayed Letters of Adminifiration to be com-

~mitted t¢ him, upon which the Bithop granted him Letters

Psge E43] of Adminiftration, and afterwards * 7, 7 libelled in the
. Spiritual Court of the Archbifhiop in the Arches againft
Pierce Peckhawz, to whom the Bithop of Zonzdon had com-

F I S : mitted
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mitted Letters of Adminiftration to repeal the fame: And
Pierce Peckbam, according to the faid Statute, prayed a
Copy of the Libel exhibited againft him, and could not
have it, and thereupon he fued a Prohibition, and upon
that an Atrachment: And there Caresty Serjeant moved
the Court, that 2 Prohibition did not lie, for two Caufes :
x. That the Statute gives that the Libel fhall be delivered,
but doth not fay that the Plea in the Spiritual Court fhall
furceafe by Prohibition. 2. The Statute is not intended of
Matter meer fpirirnal, as that Cafe is, to try the Preroga-
tive and the Liberty of the Archbithop of Canterbury and
the Bifhop of London, in committing of Adminifirations.
And there Danby Chief Tuftice, If you will not deliver the

Libel according to the Statute, you do Wrong, which Wrong
Is 2 temporal Matter, aod punifhable at the Common Law ; -

and therefore in this Cafe the Party fhall have a fpecial
Prohibition out of this Court, reciting the Matter, and the
Statute aforefaid, commanding them to furceafe, until he
had the Copy of the Libel delivered unto him : Which Cafe
is a {tronger Cafe than the Cafe at the Bar, for that Statute
is in the Affirmative, and the faid A& of 2 E. 6. cap.13.is
in the Negative, fCi/. That no Suit fhall be for any Tithes
of any Land in Kind where there is Modus Decimand;, for

that 1s the Effe of the faid A&, as to that Point. And al-

ways after the faid A&, in every Term in the whole Reigns
of ¥(ing E. 6. Queen Mary, and Queen Elizabeth, until

this Day, Prohibitions have been granted iz Canfp Modi

Decimandi, and Judgments given upon many of them, and
“all the fame without Queftion made to the contrary. And

accordingly all the Judges refolved in 7 E. 6. Dyer yg. Fe

contemporanea expofivio ¢ft optima & fortiffima in lege, &

a communi obfervantia non eft recedendumn, & minime mu-
' tanda funr que cevtam habuerunt interpretationem.

And as to the firft Objeétion, that the Plea of Modus
Decimandi is but acceflary to the Right of Tithes; it was
refolved, that the fame was of no Force, for three Caufes.

1. In this Cafe, admitting that there is a Modus Deci-
mandi, then by the Cuftom, and by the A& of 2 . ¢.
and the other A&, the Tithes in Kind are extin and dif-
charged ; for one and the fame Land cannot be fubjeét to
two Manner of Tithes, but the Modus Decimandi is all the
Tithe with which the Land is chargeable: As if a Horfe
ot other Thing valuable be given in Satisfation of the
Duty, the Duty is extint and gone: And it fhall be in-
tended, that the Movdus Decimandi began at the firlt by
real Compofition, by which the Lands were difcharged of
the Tithes, and a yearly Sum in Satisfaltion of them af-

‘ figued
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T Ze'Caf? De Modo Decimandi, “Parrt XII,

figned to the Parfon, &¢. ' So as in this Cafe there is nei- -

ther Principal nor Acceffary, but an Identity of the fame

- - Thing.

2. The Statute of 2 E.6. béing-a Prphibitioh in it felf;
and that in the Negative, if the Ecclefiaftical Judge doth

-againft it, a Prohibition lieth, as it appeareth clearly before.

5. Although that the Rule be general, yet it appeareth
by the Regilter it felf; that a Modus Decimand: is out of

it for there is a Prohibition iz Caufe Modi Decimandi,

Page [44]

when Lands are given in Satisfaltion of the Tithes.

As to the fecond ‘Objedtion, it was anfwered and refol-
ved, That that'was from, or out of the Queftion ; for f32-
tus Quzflionis non eft * deliberativus fed. judicialis, what
was fit and convenient, but what the Law is: And yet it
‘was faid, It fhall be more inconvenient to have an Ecclefia-
ftical Judge, who is not fworn to do Juftice, to give Sens
tence in a Cafe between a Man of the Clergy and a Lay-

_man, than for twelve Men fworn to give their Verdi&t up-

on Hearing of Witnefles vjva voce, before an indifferent

. Judge, who is fworn to do Right and Juftice to both Par-

Antea 14, 3%

ties : But convenient or inconvenient is not the Queflion:
Alfo they have in the Spiritual Court fuch infinite Excep-

‘tions to Witnefles, that it is at the Will of the Judge with
~ which Party he fhall give his Sentence.

As to the third Objeétion, it was anfwered and refolved »
Firft, That fatisfaltio pecuniaria of it {elf is Temporal :
But for as’ much as the Parfon hath not Remedy pro Modo
Decimandi at the Common Law, the Parfon by Force of
the Aéts cited before might fue pro Modo Decinandi in

‘the Ecclefiaftical Court : But that doth not prove, That if

he {ueth for Tithes in Kind, which are utterly extin@, and
the Land difcharged of them, that upon the Plea De Modo
Decimand?, a Prohibition fhould not lie, for that without
all Queftion it appeareth by all that which before hath
been faid, that a Prohibition doth lie. See alfo 12 H. 7.
24. 0. Where the original Caufe is the Spiritual, and they
proceed upon a Temporal, a Prohibition lieth. See ﬁg E.3.
22 F. 4. Confultation, That Right of Tithes which is
meerly Ecclefiaftical, yet if the Queftion arileth of the Li-
mits of a Parifh, a Prohibition lieth : And this Cafe of the
Limits of 'a Parifh was granted by the Lord Chancellor,
and not denied by the other Side. ' .
As to the fourth Objection, that an Averment is taken
of the Refufal of the Plea De Modo Decimandi; it was
anfwered and refolved, That the fame is of no Force for di-

vers Caufes :

A Con e



Part XIIL  and of Prohibitions, debated, &e.

1. It is only to inforce the Contempt.

2. If the Spiritual Court ought to have the Trial 42
Modo Decimandi, then the Refufal of Acceptance f fuch
a Plea fhould give Caufe of Appesl; and not of Prohiibition:
As if an Excommunication, Divorce, Herefy, Simony, &,
be pleaded there, and the Plea refufed, the fame gives no
Caufe of Prohibition: As, if they deny any Plea, meer Spi-
ritual Appeal, and no Prohibition lieth. =~

3. From the Beginning of the Law, no Iffue was ever
taken” upon the Refufal of the Plea iz Canfzr Modi Deci-
mandi, nor any Confultation ever granted to them, becaufe
they did not refufe, but allowed the Plea.

4. The Refufal is no Part of the Matter iffuable or mas
terial in the Plea; for the fame is no Part of the Sugge-
ftion which only is the Subftance of the Plea: And there-
fore the Modus Decimandi is proved by two Witneffes, acs

cording to the Statute of 2 E. 6. cap. 13. and not the Res.

fufal, which proveth, that the Modus Decimandi is only
the Matter o(P the Suggeftion, and not the Refufal,

5. All the faid five Matters of Difcharge of Tithes men-
tioned in the faid Branch of the A& of 2 E.6. being con-
tained within a Suggeftion, ought to be proved by two
Witnefles, and fo have been always from the Time of the
Making of the faid A& ; and therefore the Stat. of 2 E. 6.
clearly intended, that Prohibitions fhould be granted in
fuch Caufes. , ‘

6. Although that they would allow bona fide de Modo
Decimandi, withour Refufal, yet if the Parfon fueth there
“for Tithes in Kind, when the Modus is Eprovcd, the fame
being exprefly prohibited by the * A& of z E. 6. a Prohibi-
tion lieth, although the Modus be fpiritual, as appeareth
?y the faid Book of 4 E. 4. 37. and other the Cales afore-

ﬂ.id. i ) . |
And afterwards, in the third Day of Debate of this Cafs
before his gracious Majefty, Dr. Benuet and Dr. Martin
had referved divers Confultations granted iz Canfz Modi
Decimandi, thinking that thofe would make a great Im-
Frcﬁin'n in the Opinion of the King: And thereupon they

aid, That Confultations were the Judgments of Courts had

upon Deliberation, whereas Prohibitions were only granted
upon Surmifes: And they thewed four Precedents:

One, where three jointly fued a Prohibition in the Cafe
of Modo Decimandi, and” the Confultation faith, Pro eo
quod fuggeftio marcriaque inéadem contenta minus fuficiens
in Lege exiftir, &c. ' o )

2. Another inz Canfs Modi Decimandiy to be paid to the

" Parfon or Vicar, :
V ; F - 3. Where

See the Proem

to Gibfon’sCoe
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The Cife De Modo Decimandi, Paxrt XIIL

3. Where the Parfon fued for Tithes in Kind, and the
Defendant alledged Modns Decimandi to be paid to the
Vicar. : . .
 The Fourth, whete the Parfon libelled for Tithe Wool,
and the Defendant alledged a Cuftom, to reap Corn, and
to make it into Sheaves, and to fét forth the tenth Sheaf at
his Charges, and likewife of Hay, to fever it from the nine.
Cocks at his Charge, in full Satisfa&tion of the Tithes of the
Corn, Hay, and Wool. , , ) o

~To which I anfwered, and humbly defired the King’s
Majefly to obferve that thefe have been réferved for the
laft, and center Point of their Proof:  And by them yout
Majefty fhall obferve thefe Things: B

1. That the King’s Courts do them Juftice, when with
their Confeiences and Ouths they can.

2. Thatall the faid Cafes are clear in the Judgment of
thole who are learned in the Laws, that Confultation
ought by the Law to be granted. ’

For as unto the firft Precedent, the Cafe upon their own
Shewing appeareth to be, Three Perfons joined in one Pro-
hibition for three feveral Parcels of Land, cach of which
had a‘feveral Manner of Tithing; and for that Caufe they
could not join, when their Interells were feveral ; and there-
fore 2 Confultation was granted, o ,

As to the fecond Precedent, The Manner of Tithing was
- alledged to be paid to the Puifon or Vicar, which was alto-

gether uncertain, Lo ‘

As to the third Precedent, The Modus never came in
Debate, but whether the Tithes did belong to the Parfon or
Vicar? Which being betwixt two {piritual Perfons, the Ec-
clefiattical Court fhall have Jurifdiétion: And therewith a-
grecth 38 E. 3. 6. cited before by Bacorz: And alfo there
the Prior was of the Order of the Ciftertians 5 for if the
Tirhes originally belonged to the Parfon, any Recompence

for them fhall not bar the Parfon. .
© As to the laft Precedent, the fame was upon the Mat-
- ter of a Cuflom of a Modus Tecirnaind; for Wool : For to
pay the Tithe of Corn or Hey in Kind, in Satisfaftion of
Corn, Hay and Wool, cannot be a SatisfaGtion for the Wool 3
for the other Two were due 6f common Right; and.all this
appeareth in the Confultations themfelves, which they fhew,.
‘but underftand net.  To which the Bifliop of ZLondon faid, |
-that the Words of the Confultation were, Rnod fuggeftio
Pred. mareriag; in eadem conrents minus (ifficiens in Lege
cewiftit, e, [0 as materin cannot be referred to Form, and
therefore it ought to extend to the Modus Decimaindi.

* To



Part XIIL  and of Probibitions, debated, &e.

* To which I anfwered, That when theMatter is infuficient- Page {46]
ly or uncertainly alledged, the Matter it felf faileth; for
Matter ought to be alledged in a good Sentence : “And’al-
tho’ the Matter be in Truth fufficient, yet if it were infuffi-
cxenﬂfy alledged, the Plea wanteth Matter. * And the Lord
Treafurer faid openly to them, that he admired that they
would alledge fuch Things which made more againft them
than any Thing which had been faid. And when the King
relied upon the faid Prohibition in the Regifter, when Land
is given in Difcharge of Tithes, the Lord Chancellor faid,
that that was not like to this Cafe; for there, by the Gift of '
the Land in Difcharge of Tithes, the Tithes were attually Gibfon’s Cos-
difcharged : But in the Cafe de Modo Decimandi, an annual ook, cress
- Sum is paid for the Tithes, and the Land remains charged gyman ¢53 to
with the Tithes, but ought to be difcharged by Plea de Afo- 538
do Decimandi: All which was utterly denied by me; for
the Land was as ablolutely difcharged of the Tithes i1z cafit
de Modo Decimandi, when an‘annual Sumought to be paid,
as where Land is given: Por all the Records and Prece-
dents of Prohibition in fuch Cafes are, ' That fuch a Sum
had been always, €c. paid in plenam contentationem, [-
tisfaltionem & exonerationen: omnium & [ingularum Deci-
marum, §¢. And although that the Sum be not paid, yet
the Parfon cannot {ue for Tithes in Kind, but for the Mo-
tiey : For, as it hath been faid before, the Cuftom and the
faid Aés of Parliament (where there is a lawful Manner of
- Mithing) hath difcharged the Lands from Tithes in Kind,
and prohibited, that no Suit fhall be for them. And altho’.
that now (as it hath been {aid) the Parfons, &¢., may {ue in
the Spiritual Court pro Modo Decimands, yet without Que-

{ftion, at the firft, the annual Payment of Money was as
Temporal, as annual Profits of Lands were: -All which the
King heard with much Patience. And the Lord Chancellor
anfwered not to that which I had anfwered him in, &c.
And after that his moft excellent Majefty, with all his
Counfel, had for three Days together heard the Allegations
on both Sides, He faid, That he would maintain the Law
* of England, and that his Judges fhould have as grear refpeét
from all his Subje&s as their Predeceffors had had: And for
the Matter, he faid, that for any Thing that had been faid
on the Part of the Clergy, that he was not fatisfied : And ad-
vifed us his Judges to confer amongft our felves, and that no-
thing be encroached upon the Ecclefiaftical JurifdiGtion,
and that they keep themfelves within their lawful Jurifdic-
tion, without unjuft Vexation and Mol‘e{’catior: done to his
Subje@s, and without Delay or Hindering of Juftice. And
this was the End of thefe three' Days Confultations. A ;
F 2 - An
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 And nete, That Dr. Benwer in his Dilcourfe inveighed

‘much againft the Opinion in 8 £. 4. 14. and in my Reports

" in BFight's Cafe, That the Ecclefiaftical Judge would not

allow a Modus Decimandi s and faid, That that was the

Myftery of Iniquity, and that they would allow it. And the

King asked, for what Caufe it was faid "in the faid Books?

To which I anfwered, that it appeareth in Linwood, who

was Dean of the Arches, and of fo profound Knowledge in

the Canon and Civil Law, and who wrote in the Reign of

King Henry the Sixth, a little before the faid Cafe in 8 E. 4.

in his Title de Decimis, cap. Luoniam propter, &o. fol.

139.b. Quod Decime folvantur, E¢. abfys ulla diminutione :

And in the Glofs it is faid, Quod Confuserndo de non Deci-

mando, aut de non bene Decimando non valer. And that

* being written by a great Canonift of England, was the Caufe

‘ . of the faid faying'in 8 F. 4. that they would not allow the

Psge [47] {aid Plea de Modo Decimandi ;5 for always the Modus * De-

Antea 13, 15, cimandi is lefs in Value than the Tithes in fpecie, and then

- 7. the fame is againft their Canons RQunod decime folvamur

abfyue direinutione, & quod confuetudo de non plene Deci-

maindo non valer.  And it {eemed to the King, that.that

Rook was a good Caufe for them in the Time of King E4-

awgrd the Fourth to fay, asthey had faid ; but I faid, That

I.did not rely upon that, but upon the Grounds aforefaid,

{fzil) The Common Law, Statute Laws, and the continual

Antea 17. and infinite Judgments and judicial Proceedings; and that if

any Canon or Conftitution be againft the fame, fuch Canon

and Conftitution, &¢. is void by the Statute of 25 H. 8.

cap. 19. which fee and note : For all Canons, Conftitutions,

-&¢. againft the Prerogative of the King, the common

© Laws, Statutes, or Cuftoms of the Realm are void. ,

High Commif-  Laftly, the King faid ; That the High Commiffion ought

fiun. not to meddle with any Thing but that which is enormous
Arntea 9, 10, ' . A qn

12 Co.s1 to5s. and exorbitant, and cannot permit the ordinary Procefs of

g2 t0 89, the Ecclefiaftical Law; and which the fame Law cannot

.S:;nfg erO;G .punifh. And that was the Caufe of the Inftitution of the

58, 5’9,’&&'. ’ {fame C,omn_mﬁion, and therefore, although every Offance,

© ex VI termint, is enormous, yet in the Statute it is to be

-intended of fuch an Offence, as is extra omsuemn novmasn, as

"Herefy, Schifm; Inceft, and the like great Offences: For

the King {aid, That it was not Reafon that the High Com-

miffion fhould have Conufance of common Offences, but

to leave them to Ordinaries, fGzl. becaufe that the Party

cannot have an Appeal in Cale the High Commiffion fhall

determine.of it. And the King thought that two High Com-

_miffions, for either Province one, fhould be fufficient for

all Brgland, and np more, -

o XV, Mich.
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XV. Mich. 39 & 40 Eliz.
I the I(iﬂg’s"fBemh.‘

Bedell azd Sherman’s Cafe.

MI CH. 39 & 40 Eliz. which is entred Mich. 40 Fliz. Subfiradtion of
in the Common Pleas, Rot. §99. Cantadr. the Cafe Tithes.
was this ; Robers Bedel, Gent. and Sarab his Wife, Far- gooons <o
mers of the Reltory of Litlingron in the County of 8;6.733;5.‘23:
Cambridge, brought an Aétion of Debt againt Fokz Sher-

man, in the Cuftody of the Marfhal of the Marfhalfes,

and demanded 550/ and declared, that the Mafler and

Fellows of Clare-ball in Cambridge, were {eifed of the faid

Reétory in Fee, in Right of the faid College, and in

Fune 10. 29 Eliz. by Indenture demifed to Chriftopher

Phefant the faid Refory for 21 Years, rendering 17 4
155 54. and referving Rent-corn according to the Sta-

tute, $9c. which XKent was the ancient Rent, who entered

into the faid Reflory, and was poffeffed, and afligned ail

his Intereft thercof to one Maithew Bart, who made his

lat Will and Teflament, and made Soral his Wife his
Executrix, and died; Sazral proved the Will, and entered,

and was thercof poflefled as Fxecurrie, and took to Huf-

band the faid Robert Bedel, by Force whereof, they in

the Right of the faid Sarab entered, and were poffeiied

thc:reofg 5 and that the Defendant was then Tenant, and

{eifed for his Life of 300 Acres of arable Lands in £~

lington aforefaid, wl:nich ought to pay Tithes to the Reltor

of Litlington and in anzzo 38 Eliz. the Defendant gramo

Seininavir 200 Acres, Parcel, €&c. And that the Tithes of

the fame did amount to 150/ and that the Defendant did

not divide nor fet forth the fame froin the 9 Parrs, but

took and carried them away, againit the Torm and Ef-

feft * of the Statute of 2 Z. 6, &e. And the Defendant Page (451
pleaded Nibil deber, and the Jury found that the Defen-

dant did owe 55/ and to rnc Refidue they found Nibil

deber, ¢, and in Arreft of Judgment, divers Matcers

~were moved. , .

. 3 1. That
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~ John Bailie’s Cafe. Part XIIL

", That Grano feminatais too general and incertain, but
it ought to be exprefied with what Kind of Corn the
{fame was fowed. . ‘

2. It was moved, If the Parfon ought to have the
treble Value, the Forfeiture being by exprefls Words li-
mited to none by the A&, or that the fame did belong
to the Queen. . o

2. If the fame did belong to the Parfon, if he ought
to fue for the fame in the Ecclefiaftical Court, or in the
King’s Temporal Court. o o

4. If the Husband and Wife fhould join in the Action,
or the Husband alone fhould have the A&ion, and upon

“{olemn Argument at the Bar and at the Bench, the Judg-

ment was. affirmed.

XVI, Trin. 7 Jac.
In z’ke Conrt of Wards.

John Bailic’s Cafe.

:E'I‘ was found by Writ of Dienz clanfit extreneume, That

the faid Fobn Bailie was feifed of 4 Mefluage or Te-
nement, [and of and .in the fourth Part of one Acre of
Tand, late Parcel of the Demefne Lands of the Manor of
Newton, in the County of Hereford, in his Demefne as of
Fee, and found the other Points of the Writ; and it was

- holden by the, two Chief Juftices, and the Chief Barons.

t. That Meffuagium, vel Tenemerntum, is uncertain ; for
‘fmememzzm 1s nomen colletfivuyz, and may contain Land,
or any Thing which is holden. o

2. It was holden, that it was void for the Whole, be-
caufe that o Town is mentioned in the Office where
she Mefluage or Tenement, or the fourth Part of the
Acre lieth; and from the Vifhe of the Manor upon %
Traverfe none can come, becaufe it is not affirmed by.
the Office, that they are Parcel of the Manor, but nuper
Parcel of the Manor, which implicth, that now they are -
not, and it was holden by them, thar no Melins 112qui-
rendum fhell iflue forth, becaufe that the whole Office iy

jacertain and void,
. XVII. Triﬂa
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XVIL Zrin. 7]ac Regis. .
In the Cours of Wards. |

Cozenant to Ufes.

Chicf Juftices and Chjef Baron in this Cafe, That g o

a Man feifed of Lands in/Fec-fimple, covenants for the 1 Vent. 137,
Advancement of his Son, and of his Name, and Blood, 138, &e.
and Poflerity, that he will ftand feifed of them, to the vﬁi‘f,f;n 0.5
Ufe of_hin\{clf for the/Terma of his Life, and after to Pariiame:}z(':ai_

THE Attorney of the Coyrt of Wards moved the two # Mod: 13,

the Ufe of his eldeft Son, and to fuch & Woman which, fes 104
he fhall marty, and to the Heirs Males of the Body of -
the Son and ' afterwards the Father dieth, and after the
Son taketh 4 Wife and dieth s if the Wife fhall take an
Efate for Life, and the Doubt was, becaufe the Wife of
the Son was not within the Confiderations, and the Ufe
was limited to one who was capable, fCil. the Son, and
to another who was not capable, and therefore the Son
{hould take an Eftate in Tail executed, But it was re-
folved by the faid two Chief Juftices and Chief * Baron, pyge [ 19]
That the Wife fhould take well enough; and asto the o
et Reafon, they refolved, That the Wite was within the
Confideration,  for the Confideration was for the Advance-.
ment of his Pofterity ; and without a Wife, the Son can-
ot have Pofterity : Alfo when the Wife of the Son is
fure of a Jointure, the fame is for the Advancement of
the Son, for thereby he fhall have the better Marriage.
And as to the fecond, it was reflolved, that the Eftate of
the Son fhall fupport the Ufe to the Defendant 5 and
when the Contingent happeneth, the Eftare of the Son
fhall be changed according to the Limitation, f¢il to the
Son and the Woman, and the Heirs of the Body of the
Son : And fo it was refolved in the King's Bench by Po-
pham Chief Juftice, and the whole Court of the King's
Bench, in the Reign of Queen Eliz. in Sheffeld’s Cale,
-~ for both Points. :

Fyg XVIIL Trin.
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Part XIII.

XVIIL Z#in. 7 Jac. Regis.
In the Comrt of Wards.

SPARYS Cafe.

OFOHN Spary feifed in Fee in the Right of his Wife
. j of Lands holden of the Crown by Knight’s Service,
had Iffue by her, and 22 Decemdb. auno 9 Eliz. aliened to
Edward Lord Stafford; the Wife died, the Iffue of full
Age, the Lands continue in the Hands of the Alienee, or
his Affigns 5 and ten Years after the'Death of the Fa-
ther, and tweive Yezars after the Death of the Mother,
Office is found, 7 Facobi, finding all the fpecial Matter
efter the Death of the Mother ; the Queflion was, Whe-
ther the mean Profits are to be anfwered to the King?
And it was refolved by the faid two Chief Juftices and
the Chief Baron, that the King fhould not have the mean
Profits, becaule that the Alienee was in by Title ; and until
Entry the Heir hath no Remedy for the mean Profits,
but that the King might feife and make a Livery, be-
caufe that the Entry of the Heir is lawful by the Statute
of 32 .8, = ' ' \

XIX. 7 rin. 7 Jac. Regis.
o f;z the Coéﬁ of Wam’s |

‘T was found by Force of a Mundnimus at Kendal in the
. C_cunt;,f of fFefbmeriand the 21t of December, ¢ Facobi
Regis, That Grorge Earl of Crmberland, long before his-
Death, was feiled in Tail to him and to the Hejrs/Males
of his Bedy, of the Caftles and Manors of Browham,
Apflely, €c, the Remeinder. to Sir Tngram Clifford, .
: - with



Part XUL  In the Court of Wards.

with divers Remainders over in Tail; the Remainder to
the right Heirs of Henry Earl of Cumberland, Father of
the faid George 5 and that the faid George, Earl, {o feifed
by Fine and Recovery, coveyed them to the Ufe of him-
feif and Margarer his Wife for their Lives, for the Join-
ture of the faid Margarers and afterwards to the Heirs
Males of the Body of Geo. Earl of Cumberland, and for Want
of fuch Iffuc to the Ufe of Francis now Earl of Cumberiand,
and to the Heirs Males of his Body begotten ; and for Want
of fuch Iffue, to the Ule of the right Heirs of the faid
George 5 and afterwards, by another Indenture, conveyed
the Fee-fimple' to Francis, Barl ; by Force of which, and .
of * the Statute of Ufes they were feifed accordingly: And Page [50]
afterwards, 50 Offob. anno § Facobi, the {aid George Earl
of Cuwmberland died without Heir Male of his Body law-
fully begotten : And further found, that Afargarer, Coun-
tefs of Cumberland, that now is, wasalive, and took the
Profits of the Premiffcs from the Death of the faid
George Earl of Cumberland until the Taking of that In-
q;iiition; and further found the other Points of the
Writ. '

And firft it was objefted, that here was no Dying feifed Vide poft. 7.
found by Office, and therefore the Office fhall be infuffi- 20t 48
cient: Bur as to that it was anfwered and refolved, That
by this Office the King was not intitled by the Common
Law, for then a Dying feifed, or ar leaft a Dying the
Day of his Death was neeeflary : But this Office is to be
maintained upon the Statute of 32 and 34 A. 8. by Force Statpbg.cr
of which no Dying feifed is requifite, but rather the con- gge’:%i’;'sf'
trary, feil. if the Land be (as this Cafe is) conveyed to of, &e.
the Wife, €e. And fo it was refolved in Pincent’s Cafe, ™ -
anno 25 Eliz, where all the Lands holden i Cafite was
conveyed to the youni{{cr Son, and yet the cldeft Son was
in Ward, notwithitanding that nothing defcended.

The fecond Objeétion was, It doth not appear that the
Fflate of the Wife continued in her untit the Death of
the Earl, for the Yusband and Wife had aiicned the fame
to another; and then no primer Scifin flall be, as itis
agreed in Biiglair’s Cale, ‘ ‘

" As to thar, it was anfwered and refolved, That the Of

fice was. fufticient proma focie for the King, becaufe it is

a Thing collateral, and no Point of the Wrirs and if any

fuch Alicnation be (which fhall not be intended) then

the fame fhall come in of the other Part of the Alienes

by a Monflrans de_droits and the Cafe_ar Bur is g

" {lronger Cule, becaufe it is found, that the faid Countels Sec Co. 5z,

took the Prufits of the Premiflts from the Death of 53(-,.:‘75} 173

Gegrge the Barl, until the Yinding of the ()uh;:j.\( .y 7 Co. e
' nXL T,
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Wills’s Cafe.

Ufes. HEWy Wills, being feifed of the fourth Part of the
' f_cc’-]‘i" Manor of . Wiyland in the County of Devor, holden
o i ss. of Queen Elizabeth in Socage-tenure iz Capite of the faid

6Co. ¢y fourth Part enfeoffed Zachary Friflb and others, and their
Z,ifi‘c"-;[jt&"g‘r' Heirs, to the Ufe of ‘the faid Henry for the Term of his
poft. 55, 56, Life, and afterwards to the Ufe of 7/0. Jills his-2d Son in
’ Tail, and afterwards to the Ufe of Richard IV:lls his youngeft
Son in Tail; and for ‘Default of fuch Iflue, to the Ufe
of the right Heirs of the faid Henry; and afterwards the-
faid Henry fo feifed as -abovefaid “died thereof feifed,
Williame Wills being bis Son” and Heir of full Age; Tho-
71245 the fecond Son entered as into his Remainder: All
this Mateer is found by Office, and the Queftion was,
If the King ought to have primer Seifin in this Cafe,
and that Livery or Oufter le main fhall be {ued in this
Cafe by the Statutes of 32 and 34 H. 8. And it was refol-
ved by the two Chief Juftices and the Chief Baron, that
“not; if in this Cafe by the Common Law no Livery or
Oufter le main fhall be fued ; and that- was agreed by
them all by the Expericnce and Courfe of the Court. See
4 21 Eliz. Dyer 362, If Tenant in Socage dieth feifed in
Psge [51] *Pofleflion, his Heir within the Age of fourteen Years, he
' fhall not fue Livery, but {hall have an Ouxufler le wain,
nns cum exitibus; but otherwife it is, if the Heir be of
the Age of fourteen Years, which is his full Age for
Socage ; and therewith agreeth 4 Eliz. Dyer 213.
And two Precedents were fhewed, which were decreed
“in the fame .Court by the Advice of the Juftices Al
fiftants to the Court.
One in Tiuity Term, 16 Fliz. Thomas S:avely the
Father enfeoffed Wiliizme Srrelly and Thenas  Law lof
. . . the
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the Manor of Ryudly in the County of Noztingham,
“upon Condition that they re-enfeoff the Feoffor and his
Wife for their Lives, the Remainder to Thomas Stavely
Son and Heir apparent of the Feoffor in Fee, which
Manor was holden of Queen Elizabeth in Socage in Ca-
pite : And upon Confideration of the Saving i the Sta-
rute of 32 . 8. next after - the Claufe concerning Tenure
in Socage in Chief, it was refolved, That no Livery or
Oufter le #ain fhould be fued in fuch Cafe, and the
Reafon was, becaufe that the precedent Claufe giveth
Liberty to him who holdeth in Socage in Chief, to
" make Difpofition of it, either by A& executed, or by
Will at his free Will and Pleafure: And before the faid
A&, no Livery or Oufler le wmain fhould be fued in fuch
Cafe: And the Words of the Saving are, faving, &c. to
the King, &. all his Right, &¢, of primer Scifin and
Relief, &c. for Tenure in Socage, or of ‘the Nature of
Tenure in Socage in Chief, as heretofore bath been
ufed and accuftomed: But there was no Ufe or Cuftom -
before the A&, that the King fhould have any primer
Seifin or’ Relief in fuch Cafe: And the Words fubfe-
quent in the faid Saving depend upon the former Words,
- and do not give any primer Seifin or Relief where
none was before. v '
-7 Another Precedent was in Pafeh. 37 Fliz. in the Book
of Orders, ful. 444. where the Cafe was, that JFiilianr
- Allert was feifed of certain Tands in Pitfey called Lund-
Jéy, holden of the Queen in Socage in Chief, and by
Deed covenanted to ftand feifed to the Ulfe of his Wife
for Life, and afterwards to the Ufe of Rickard his
“younger Son in Fee, and died, his Heir of full Age; and
all that was found by Office, and it was refolved, oz fu-
pra, That no Livery or Oufter le wmain fhould be fued
in that Cafe; but the Doubt in the Cafe at Bar was,
becaufe that Henry the Feoffor hadl' a Reverfion in
:gcc, which defeended to the faid Wlliom his elded
on.

XXL Trin.
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ly below the Bridges nigh to the Sea, and not in o-
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XXL Trin. Anno 7 Jacobi
Regis. |

The Cafe of the Admiralry.

' A Bill was preferred in the Star-chamber againft $ir

- Richard Hawkins, Vice-admiral of the County of
Devon 5 and was charged, that one Williane Hull and
others were notorious Pirates upon the High Seas, and
fhewed in certain, what Piracy they had committed :
The faid Sir Richard Hawkins knowing the fame, did
them receive, abet and comfort within the Body of the

"County, and for Bribes and Rewards fuffered them to

be difcharged. And what Offence that was, the Court
referred to the Confideration of the two Chief Juftices .
‘and the Chief Baron, who heard Counfel of both Sides-
divers Days at Serjeants Inn. : ‘
And firft, it was by them refolved, that by the Com-
mon Law the .Qd'mirals ought not to meddle with any
Thing done within the Realm, but only with Things
done upon the Sea; and that appeareth’ fully by * the
Statute of 13 R. 2. csp. 5. by which it appeareth, that
fuch was the Common Law in the Time of King Fd-
avard the Third, and therewith agreeth the Statute
of 2 Hen. 4 caf. 11. and the Statute of 1§ Hem. 2.
cap. 3. That becaufe the Admirals and their Depu-
ties incroach to themfelves divers Jurifdi®ions and
Faanchifes more than they ought to have, Be it enal-
ed, That all Contracts, Pleas and Complaints, "and all
other Things arifing within the Bodies of the Coun-
ties .as well by Land as by Water, as alfo of Wreck
of the Sea, the Admiral Court fhall nof have anv
Conufance, Power, or JurifdiGion, €. Neverthelefs of
the Death of a Man, and of Mayhem done in great
Ships, being in the. main Stream of great Rivar’s: on~

ther
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ther Places of the fame Rivers; and to arreft Shi
in the great Flotes for the great Voyage of the King
and of his Realm: And by the Statute of 2 Hen. s,
cap. 6- the Admirals of the XKing of England have
done 2nd ufed reafonably, according to the ancient Law
and Cuitom, upon the main Sea. See the Statute of
s FEliz. cap. 5. And all this appeareth to be by the
Common Law ; and with that agreeth Stamford fol. s1.
And if a Man be killed or flain within the Arms of
the Sea, wherc a Man may fee from the one Part of
the Land to the other, the Coroner fhall enquire of
it, and not the Admiral, becaufe that the Country may
well know it: And he voucheth 8 Ed. 2. Coron. 399.
fo fuith Seamford, the fame proves that by the Com-
mon Law before the Statute of 2 H. 4. cap. 11. the
Admiral fhall not have Juri{di¢tion unlefs upon the
High *Sea. See Pla. Com. 37. 6. If the Marfhal holdeth
Plea out of the Verge, or the Admiral within the Body
of the County, the fameisvoid. See 2z R. 3. 12. 30 H.
6.6. by Prifur. :

2. It was refolved, That the {faid Statutes are to be
intended of a Power to hold Plea, and not of a Pow-
er to award Esxceution, [Cil. De Furifdictione tenends

| placiti s non de furifdiclione exequendi: For notwith-
ftanding the faid Statutes, the ?[udge of the Admi-
ralty may do Execution within the Body of the
County; and therefore in 19 H. 6. 7. the Cafe was,
W. . at Southwark affirmed a Plint of Trefpafs in
the Court of Admiralty before the Steward of the
Earl of Huntington againft 7. B. of a Trefpafs done
upon the High Sea, upon which iflied a Citation to

‘cite the faid A B. to appear before the Steward a-
forefaid at the common Day then next enfuing, di-
retted to P. who ferved the faid Citation; at which
Day the faid % & made Default : And the Ufage of
the Court is, that if the Defendant maketh Default,
he fhall be amerced by the Difcretion of the Stew-
ard, to the Ufe of the Plaintiff: The which % 2.
for his Default aforefaid, was amerced to twenty Marks;
whercupon Command was made to the faid 2. as
Minifter of the Court aforefaid, to take the Goods
of the fuid ¥ 2. to make Agreement with the be-
forefaid 177 <. by Force of which he for. the faid twenty
Marks took five Cows, and an hundred Sheep, in Execu-
tion for the Money aforefaid, in the County of Leicefter.
And there it is holden by Newtor, and the whole Court,
that the Statutes reftrain the Power of the Court of Admi-

‘ ' ralty .
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ralty to hold Plea of a Thing done within the Body of the
County, but they do not refirain the Execution of the fame
Coutt to be ferved upon the Land : For it may be that the
Party hath not any Thing upon the Sea, and then it is
Realon to have it upon the Land: And if fuch 1 Defen-
dant have' nothing wherewithall to make A greement, they
of the Court have Power to take the Body of fuch a Defen-
dant upon the Land in Execution.
Do Fesq - ¥ In which Cafe thefe Points were obferved :
Page [53] 1. Although that the Court of Admiralty is not a Court
of Record, becaufe they proceed there according to the
Civil Law, (fee Brook, Error 77. acc.) yet by Cuffom of
the Gourt they may amerce the Defendant for his Default
by their Difcretion. v ' :
2. That they may make Execution for the fame of the
Goods of the Defendant 7 corpore Comitarus : And if he
hath not Goods, then they may arreft the Body of the
- Defendant within the Body of the County.
Sec thi Po"n't But - the great Queflion between them was, If a Man
reboived § 51, committed Piracy upon the Sea, and one knowing thereof,
Dyer per cari- receiyeth and comforteth the Defendant within the Body
- am,w did’ is ¢ of the County ; if the Admiral and other the Cdmmiffion-
the princed. - ets, by Force of the A& of 28 H.8. cap. 16. may proceed
Book. by IndiGtment and Convi&ion againft the Receiver and
Abettor, in as much as the Offence of the Acceflary hath
~his Beginning within the Body of the County? :
And it was refolved by them, that fuch a Receiver and
Abettor by the Common Law could not be indicted or con-
© viéted,” becaufe that the Common Law cannot take Conu-
fance of the original Offence, becaufe that is done out of the-
Jurifdi€tion of the Common Law: And by Confequence,
where the Common Law cannot punifh the Principal, the
fame fhall not punifh any one as Acceffary to fuch a Princi-
pal.  And therefore Coke Chief Jufiice reported to them a
Cafe which was in' Sufblk in uno 28 Flis, where Butler
and others upon the Sea, next to the Town of Zayfof? in
- Sufflks robbed divers of the Queen’s Subje&ts, and 1poiled
-them of their Goods, which Goods they brought into
Nogfolk s and there they were apprehended, and there
brought before me, then a Juttice of the Peace within the
fame County, whom I examined 5 and in the End the
confeffed a cruel and barbarous Piracy, and that‘thofg
- Goods which then they bad with them,; were Part of the -
Goods which they had robbed from the Queen’s Subjells -
- upon the High Sea: And I was of Opinion, that in that
Cafe it could not be Felony punifhable by the Common
- Law, becaufe that the original A&, (4eil) the Taking of
' '  them
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them, was not any Offence whereof the Common Law ta-
keth Knowledge ; and by Confequence, the Bringing of
them into a County could not make the fame Felony pu-
nifhable by our Law : And it is not like, where one feal-
eth Goods in one Coungf, and brings them into- another,
there he may be indiéted of Felony in any of the Counties,
becavfe that the original A& was Felony, whereof the
Common Law taketh Knowledge : And yet notwithftand-
ing I committed them to the Gaol, until the Coming of the
Juftices of Affifes. And at the next Affifes the Opinion of
Wrey Ch. Juftice, and Periam Juftices of Affife, was that
for as much as the Common Law doth not take Notice of
the original Offence, the Bringing of the Goods ftoln upon
the Sea into a County, did not make the fame punifhable
at the Common Law: And thereupon they were commit-
ted to Sir Roberr Southwell, then Vice-Admiral of the
faid Counties : And this in Effect agrees with Zacy's Cafe,
which fee in my Reports cited in Bingham’s Cafe in the
2 Reports 93. and in Conflable’s Cafe, C. 3. Repores 107,
See that Piracy was Felony, the Book of 40 Affif: 25, by
Schard. where o Norinan Mafteror Capt, of a Ship, together
with fome Zinglifbmen, robbed the King’s Subjects upon the
Secas; where he faith, that it was Felony in the Norman
Captain, and Treafon in the Euglifbmen his Companions =
And the Reafon of the fuid Cale was, becaufe the Normans
- werenot then under the Obedience and Allegiance of the
King * of Hugland (for King Foln loft Normandy) and for
that Ceufe Piracy was but Felony in the Norman'; butin
the Ziuglify who were under the Obedicnce and Allegiance
of the King of Ziuglaud, the fame was adjudged Treafon,
which is to be underflood of Petit Treafon, which was
High Treafon before : And therefore in that Cafe, the Pi.
ratc being apprehended, the Norman Ca tain was hanged,
and the Zuglifb Men were hanged and drawn, as appear-
cth by the fame Book. Sce Stamford ro. :
And fome objeéted, and were of Opinion, That Treafons
donc out of the Realm might have been here determined
by the Common Law 3 but truly the fame could not be pu-
" nifliable, but only by the Civil Taw before the Admiral,
or by Act of Parliament, as all Foreign Treafons ¢nd Felo-
~nies were by the Common Law: And therefore where it
is declared by the Statute of 25 F. 3. That Adherence to
the Encmics of the King within Bugland, or elfewhere,
is Treafon, the famc fhall be tried by the Common

Page [54]

. Taw: But where it is done out of the Realm, the

Offender fhall not be attainted but by Parliament, until .th.e
Stature of 35 Z1. 8. cap. 2. although’that there are Opini-
. ‘ " ong
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ons in fome Books to the contrary. See 5 R. 2, Ruare
Tmpedit, &¢. o

XXII. Zrin. 7 Jac. Regis.
I the Common Pleas.

Pettus azd Godfalve’s Cafe.

IN a Fine levied Trinity-Terwm, Anmo quinto of this
" King, between Fohn Pettus, Elq; Plaintiff, and Ro-
' ger Godfzlve and  others, Deforceants of the Manor of Ca-
‘ fire, with the Appurtenances, &c. in the County of Noz-
Fine, Procle-  folk, where in the third Proclamation upon the Foot of the
mationsa-  fame Fine the faid Proclamation is faid to have been made
wmé‘:)dcdz- in the fixth Year of the King that now is, which ought
&es&a.  to have been Humo quinto of the King: And whereas up-
Parc28,39,43» on the Foot of the fame Fine, the fourth Proclamation is
g‘*éz“‘} 4. o altogether left out ; but becaufe upon the View of the
161, 72 % Proclamations upon Dorfis, upon Record, & Note finis
' ejufdemr Termint per Fufliciarios, remaining with the
Chirographer, and the Book of the faid Chirographer, in
which the faid Proclamations were firft entered, it appear-
eth, that the faid Proclamations were rightly and duely
made, therefore it was adjudged, that the Errors or De-
fe&s aforefaid fhould be amended, and made to agree as
well with the Proclamation upon Record of the faid Five,
and Entry of the faid Book, as with the other Proclamati-
* ons in Dorfis fuper pedes aliorume finium of the fame Term:
‘And this was done upon the Motion of Huughton, Setjeant

at Law. ~ -

XXIIL Mich.
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XXIIL Mich. 7 Jac. Regis.
In the Court of Wards.

Sammes's Cafz.
bt Sammes being feifed of Grany Mead by Copy of g :
Court-Roll of the Manor of Zollefam the Great, of See 1 Co. i6i;

which Sir Z'homtas Beckinghbam, §5c. and held the fame of 121123, 127,
the King by Knights Service i éapite ; Sir 7 homas by his , Co. §8, 78,
Deed indented, dated the 22d of December, in the * firlt 6 Co. 64.
Year of King Zames, made between him of the one Part; 7 Co.1320d .
and the faid Pobn Smmmes and George Swmmes Son and Elgage‘ (557 -
Heir apparent of the faid bz of the other Part, did bar- y;gSyn 5o,
ﬁain, ell, grant, enfeoff, releafe, and confirm unto the st
aid Fobn Sammes the faid Mead called Gramy Mead, to Ufes. Vide
have and to hold the faid Mead unto the faid Folmg 2T 45 5% 5t
- Summes and George Swmmes, and their Heirs and AL -
figns, to the only Ufe and Behoof of the faid Fohu
Sammes and George Sammes, their Heirs and Affigns
- for ever: And by the fame Indentute Sir Thomas did
covenant with bz and George, to make further Aflu-
rance to Fobn and George, and their Heirs, to the Ufe
of them and their Heirs, and Livery and Seifin was
made and delivered; according to the true Intent of the faid
Indentures, of the within mentioned Premiffes to the Ufes
within mentioned. : ,

JFobn Sammes the Father dieth, George Swmmes his, Wardthip,
Son ‘and Heir being within Age, the Queflion was,
Whether George Sammes . fhould be in Ward to the
King or no? And in this Cafe three' Points were re«
folved : ,

1. For as much as George was not named in the Premift Habendum:
fes, he cannot take by the: Habenduin 5 and the Livery 2 0¢m
made according to the ‘Intent of the Indenture, doth"
not give any Thing to George, becaufe the Indenture as to
him is void : But -although the Feoffment be good only to
Fobn and his Heirs, yet the Ufe limited to the Ufe of
Fobu and George, and théir Heirs, Is good. e

‘2,
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Joint-Tenants,
&e,

Sammes’s Cafe. Part XIIL

2. If the Eftate had been conveyed to Fobz and his
Heirs by the Releafe or Confirmation, as it well may beto
2 Tenant by Copy of Court-Roll, the L7z limited to them
is good : For upon a Releafe which creates an Effate, a
U{% may be limited, or a Rent referved without Queftion ;
but upon a Releafe or Confirmation, which enures by way
of Mitter le droit, an Ulfe cannot be limited, ora Rent
referved. : ;

But the Third was of greater Doubt, if in this Cafe the
Father and Son'were Joint-Tenants, or Tenants in Com-
mon ? For it was objefted, when the Father is only en-
feoffed to the only Ufe of himand his Son, and their Heirs
in the %Per, that in this Cafe, they fhall be Tenants in
Common. By the Feoffment the Father is in by the Com-~
mon Law in the Per, and then the Limitation of the Ule
to him and his Son, and to their Heirs, cannot deveil the
Eftate, which was vefted in him by the Common Law,
out of him, and veft the Eftate in him in the Poft by Force
of the Statute, according to the Limitation of the Ule: -
And therefore, as to one Moiety, the Father fhall be in

by Force of the Feoffment in the Per, and the Son, as to

the other Moiety, fhall be in by Force of the Statute, ac~

~cording to the Limitation of the Ufe in the Poff, and by

Confequence they dhall be Tenants in Common. Butit
was anfwered and refolved, That they were Joint-Tenants,
and.that the Son in the Cafe at Bar fhould have the faid
Grange by the Survivor : For if at the Common Law 4.
had been enfecffed to the Ufe of him and . and their
Heirs, although that he was only feifed of the Land, the
Ufe was jointly to A. and B, For a Ufe fhall not be fuf-
pended or extiné by a fole Seifin, or Joint Scifin of the
Land: And therefore if 4 and B. be enfcoffed to the
Ufc of 4. and his Heirs, and 4. dieth, the entire Ufe
fhall-defcend to his Heir: As it appears in 13 H. y. 6. in
Stoner's Cafe : And by the Statute of 25 H. 8. cap. 10. of
Ules, it appeareth, That when fcveral Perfonsare feifed

- to the Ule of any of them, that the Eftate fhall be exccu-

- Page [56]

ted according to the Ufe. : »
~ And as to that which was faid, That the Eftate of the
Land which the Father hath in the Land, as to the Moie-
ty of the Ufle which ke himfelf* hath, fhall not be deveft-
ed out of him: To that it was anfwered and refolved,”
That that fhall well be: For if a Man maketh a Feoffment
in Fee to one, to the Ufe of him and the Heirs of his Bo-
dy, in this Cafe, for the Benefit of the Iffuc, the Statute
according to the Limirtation of the Ules, devells the Eftate
vefted in him by the Common Law, and executes the fan*:ue
' ' - - in
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_in himfelf by Force of the Statute; and yet the fame is
out of the Words of the Statute of 27  H. 8. which are, .

Where any Perfon, &c. ftand or be feifed, &¢. to the Ufe

_ of any other Perfon 5 and here he is feifed to. the Ufe of

himfelf: And the other Claufe is, Where divers and many

Perfons, &c. be jointly feifed, & to the Ufe of any of

them, &c. and in this Cafe 4. is fole feifed : But the Stat

of 27 H. 8. hath been always beneficially expounded, to fa-
tisfy the Intention of the Parties, which is the Dire@ion
of the Ufe according to the Rule of the Law. Soifa Man,
feifed of Lands in Fee-fimple, by Deed covenant with an-
other, that he and his Heirs will ftand feifed of the fame

Land, to the Ufe of himfelf and the Heirs of his Body, or

~ unto the Ufe of himfelf for Life, the Remainder over in

Fee ; in that Cafe, by the Operation of the Statute, the

Eftate which he hath at the Common Law is devefled,

and 4 new Eftate vefled in himfelf, according to the Li-

mitation of the Ufe. And it is ta be known, thatan Ufe

of Land (which is but a Pernancy of tjhe'Proﬁts) is no new

. Thing, but Part of that which the Owher of the Land had :
And therefore, if Tenant in Borrough Englip, or a Man
feifed of the Part of his Mother, maketh a Feoffment to
another without Confideration, the younger Son in the one.
Cafe, and the Heir on the Part of the Mother on the other,
fhall have the Ufe, as they fhould bave the Land it felf, if
no Feoffment had been made : As it is holden in 5 E. 4. 7.
See 4 & 5 Phil. ¢ Mar. Dyer 163. So if 2 Man maketh
a Feoffment unto the Ufe of another in Tail, and afterwards
to the Ufe of his right Heirs, the Feoffor hath the Rever-
fion of the Land in him ; for if the Donee dieth without
Iffue, the Law giveth the Ufe, which was Part of the
Land to him: And fo it was refolved, T¥iniry, 31 Eliz.

- between Fenwick and Milford in the King’s Bench. So in
28 H. 8. Dyer 11. the Lord Roffe’s Cafe: A Man feifed of
one Acre by Priority, and of another Acre by Pofleriority,
and make a Feoffment in Fee of both to his Ufe » And it -
was adjudged, that although borh pafs at one Inftant, yet
the Law fhall make a Priority of the Ufes, as if it were of
the Land it felf: Which proves, that the Ufe is not any -
new Thing, for then there fhould be no Priority inthe
Cafe. Sec 13 H. 7. b. by Butler. :

So in the Cafc at Bar,’ The Ufe limited to the Feoffee g e'p. of
and another, is not” any new Thing, but the Pernancy of Norfolk’s Cate
the old Profits -f he Land, which well may be limited to in3 Chanc.
the Eeoffee =u:i «v ther jointly : But if the Ufe had been &
only limi:: - . feotfee and his Heirs, there, becaufe
there f: n.: vy 1inltation to another Perfon, nec in pre-

G2 . Senti,




, Sammess Cufe. ‘Parr XIIIL
Jenti, nec in fusuro, he fhall be in by Force of the Feoff-
ment. : ‘ ‘
And it was refolved, That Joint-Tenants might be fei=
fed to an Ufe, although that they come to it at feveral
Times : As, if 2 Man maketh a Feoffment in Fee to the
Ufe of him{elf, and to fuch a Woman, which he fhall after:
" marry, for Term of their Lives, or in Tail, or in Fee; in
this Cafe, if after he marrieth a Wife, fhe fhall take joint-
Iy with him, although that they take the Ufe at feveral
Times, for they derive the Ufe out of the fame Fountain
and Freehold,f¢il. the Feoffment. See 17 El Dyer 340,
So if a-Diffeifin be-had to the Ufe of two, and one of ‘em
‘ agreeth at one Time, and the other at another Time, they
Page (571 “fhall * be Joint-Tenants ; but otherwife it-is of Eftates which
~ pals by the Common Law : ‘And thercfore if a Grant be
‘made by Deed to one Man for Term of Life, the Remain-
der to the Right Heirs of 4. and B.in Fee, and 4. hath
Iffue and dieth, and afterwards 2. hath Iffue and dieth,
and then the Tenant for Life dieth ; in that Cafe the Heirs
- of A and B. are not Joint-Tenants, nor fhall join ina 8¢Z)
Fuc' to execute the Fine, 24 E. 3. Pinder in- Aftion 1o.
becaufe that altho’ the Remainder be limited by one Fine,
and by Joint Words, yet becaufe that'by the Death of 4.
the Remainder as to the Mojety, vefted in his Heir, and
by the Death of 2. the other Moiety vefled in his Heir at
feveral Times, they cdnnot be Joint-Tenants : But in the
Cafe of a Ufe, the Husband raketh all the Ufe in the mean
Time ; and when he marrieth, the Wife takes it by Force
of the Feoffment and the Limitation of the Ufe jointly with
him, for there is not any Fraftion and feveral vefting by

Parcels, as in-the other Cafe, and fuch is the Difference.

See 18 E. 5. 28. And upon the whole Matter it was refol-
ved, That becaufe in the principal Cafe the Father and Son
‘were Joint-Tenants by the original Purchafe, that the Son
‘having the Land by Survivor, ‘fhould not be in Ward: And
accordingly it was fo decreeds ‘ o

~ XXIV. Pafh.
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XXIV. Pafch. 39EL Rot.233.
In the King's Bench.

Collins a7d Harding’s Cafz.-

TH E Cafe between Collins and Harding was, a Man Rent appor-
feifed of Lands in Fee; and alfo of Lands by Copy of tioacd.
Court-Roll in Fee, according to the Cuftom of the Manor, :e(e;og 3(‘.70.:84.
made one entire Demife o% the Lands in Fee, and of the 5 Co.2. Part
Lands holden by Copy according to the Cuftom, to Har- 5855
ding for Years, rendering one entire Rent : And afterwards ; Gy 3, -
the Leffor furrendered the Copyhold Land to the Ufe of 3Co. 7.
Collins and his Heirs : And at another Time granted by 9 Co.13s5.
Deed the Reverfion of the Freehold Lands to Colins in ' ©%12%
Fee, and Harding attorned ; and afterwards for the Rent
behind, Collins brought an A&ion of Debt for the whole
Rent : And it was objefted, That the Refervation of the
Rent was an entire Contraét, and by the A&t of the Leflee
the fame cannot be apportioned : And therefore if one de-
mifeth three Acres, rendering 3 5. Rent, and afterwards
bargaineth and felleth, by Deed indented and inrolled, the
Reverfion of one Acre, the whole Rent is gone, becaufe
that the Contralt is entire and cannot be fevered by the
At of the Leflor : Alfo the Leflee by that fhall be Sub-
je&t to two Fealties, where he was fubjett but to one be-
fore. ,
~ As to thefe Points, it was anfwered and refolved, That
the Contraé& was not entire, but that the fame by the A&
of the Leflor, and the Aflent of the Leflee, might be di-
vided and fevered : For the Rent is incident to the Rever-
fion, and the Reverfion is feverable, and by Confequence
the Rent allo : For acceffarinm fequirdr naturam fui prin- .
cipalis, and that cannot be fevered or divided by the Affent
of the Leffee, or exprels Attornment, or implied by Force
of an A& of Parliament, to which every one isa Party as by
¥orce of the Statute of Inrolments, or -of Ufes, &c. And
as to the two Fealties, to that the Leflee thall be fubjed,
although that the Rent fhall be extinét : For Fealty is by
: G3 Necel-



Page [58)

De Modo Decimandi. Parr XIIL

Neceflity of Law incident to the Reverfion, and to eve

Part of it 5 but the Rent {hall be divided 7o rata portio-

nis: And fo it was adjudged.

* And it was alfo adjudged, Thatalthough Collis cometh
to the Reverfion by feveral Conveyances, and at feveral
‘Times, yet he might bring an A&ion of Debt for the whole
Rent. Hill. 43 Eliz. Ror. 243. Weft and Laffel’s Cafe : A
Man made a Leafe for Years of certain Lands, and after-
wards devifeth the Reverfion of two Parts to one, he fhall
have two Parts of the Rent 5 and he may have an A&ion
of Debt for the fame, and have Judgment to recover. Hill,
42 Eliz, Ror. 108. in the Common. Pleas, Ewer and Moyl's
Cafe : The Devifee of the Reverfion of Part fhall avow for
Part of the Rent, and fuch Avowry fhall' be good and
maintainable, - , ) ’

Note well thefe Cafes _zmd{]udgm‘ents, for they are given
upon great Reafon and Confideration, for otherwife great
Inconvenience would enfue, if by Severance of Part of the
Reverfion, the entire Rent fhould be lof: And the Opi-

~ nion reported by Serjeant Bonloes, in Hill. 6. and y E. 6.

to the contrary, #:bil wvalet (fil.) That the Rent in fuch
Cafe fhould be loft, becaufe "that no Contra& can be ap-

~ portioned, which is not Law: For, 1. A Rent referved

upon a Leafe for Years is more than a Contra&, for it isa
Rent-fervice, 2. It #s incident to the Reverfion which is
feverable. 3. Upon Recovery of Part in Wafle, or upon

. Entry in Part for a Forfeiture, or wpon Surrender of Part,

Modus Deeim,
Antea 12, 37,
38: &EG“

~gertain Sum of Money at 2 certain Day ;

the Rent is apportionable,

De Modo- | Decimandi,

25 MJO0te; It was adjudged 19 Elg'z; in the King’s
‘ N Bench, That where one obtained a Prohibiﬁ%n
upon Prefeription De Modo Decimands, by Payment ofa

pon which

u
Iffue was taken, and the Jury found the .Zl;odm De-

- ctmandi by Payment of the faid Sum, but that it had-

been paid at another Day: And the Cafe was well
debated, and at the laff it was refolved,” That. no

‘Confultation fhould be &ranted 5 for although that the

Day of Payment be Miflaken, yet it appeareth to 1 ¢
Court, 'that,: no Tithes in K.mci were Eféfo: which the
‘ v : _ Suit
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- Suit was in the Spiritual Court : And the Trial of the Cu-
ftom De Modo Decimandi belongeth to the Common Law,
and 2 Confultation fhall not be granted where the Spiritual |
Court hath not Jurifdiction of the Caufe: Tunfield, Chief
Baron, hath the Report of this Cafe.

XXV. Mich. 7 Jacobi Regis.
Ejeﬂﬂzmt dc duabus partibus, ¢e.

I N an Ejeltione Firme, the Writ and Declaration wete g.. .o ¢
of two Parts of certain Lands in Hetherfet and Windham e 26, 9’{5 :
in Norfolk, and doth not fay in two Parts, in three Parts to 9 Co. 77, 7%
be divided 5 and yet it was good as well in the Declaration b ég 26'

as in the Writ: For without Queftion the Writ is good, &, 5255
de duabus parvibus, generally, and fo is the Regifter.

Sce 4 E. 3. 162. 2 E 3. 31. 2 Aff 1. 10 Afff 120

10 E. 3. six. 1t Af. 21. 11 E. 3. Bre. 478, 9 H.

6. 36. 17 E. 4. 46. 19 E. 3. Bre. 244. And upon all

the faid Books it appeareth, that by the Intendment

and Conftruion of the Law, when any Parts are de-

manded without fhewing in how many Parts. the

whole is divided, that there remains but one Part not.

divided : As if two Parts are demanded, there remains

a third Part; and when three Parts are. divided, there re-

mains a fourth Part, &c. But when any Demand is of other

Parts in other Form, there he ought to fhew the fame

Specially : Asif one demandeth three Parts of * five Parts, Pyee [59]
or four Parts of the fix, £5¢. And according to this Diffe-

rence it was fo refolved in Fourden's Cafe in the King's

Bench : And accordingly Judgment was given in this Term

| in the Gafe at Bar.

G4 XXVI Mich
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" XXVL Mich. 7 Jac. Regis.
| Iﬁitl'o.e-'Comman Plea;f.

Mutton’s Cafe. -
8lander. AN Agtion upon the Cafe was brought againft Murton,
P%’rca 71 o “for calling of the Plaintiff, Sorcerer and Inchanter,
30 V9T b pleaded Not guilty 5 and it was found againft him to
Sce Inft Leg. the Damages of 64. And it was holden by the whole Court
v ass 276, -in the Common Pleds, that no Aétion lieth for the. faid
A Broas Z,Zg_ Words : For Sortilegium eft rei futuri per fortes exploratio: .
Hob. 137, 155, Et Sortilegus ffve Sorvilegifta eft qui per Jortes futura pre-
;5(”:;,0 100,  7tnciat. Inchantty eff werbis ant rebus adjuntlis aliquid
2 ?o.‘zog,'z;;, Praver naturam moliri : Whereof the Poet faith,
236, 326, 399, . o o
358 Carminibus Civces focios musavit Uly a5,

See 45 E. 3. 17. One was taken in Southwark with the
Head and Vifage of a dead Man, and with a Book of
Sorcery in his Mail: And he was brought into the
King’s Bench before Knuever Juitice, but no IndiGtment
was framed againft him : For which the Clerks made
him {weat, that he fhould never after commit any Sorce-
ry; and he was fent.to Prifon? And the Head and the
Book were burped at’ Tuthil, at the Charges of the -
Prifoner. And the anclent Law was, as it appeareth
by Brirton, that thofe who were attainted ofP Sorcery
were burned : But the Law is not fuch at this - Day s
but he who is convited of fuch Impofture and Deceit
fhall be fined and imprifoned. AndP it was faid, ‘that
it was adjudged, That if one calleth another Witch,

- that an A&tion will not lie, for it is too general : Bt
dicirur Latine Venefica : But if one faith, She is 3
Witch, and hath bewitched fuch a one to Death, an
;A&ion upon the Cafe lieth, if in Truth he be dead. Con-
Juration is derived of thefe Words, Coz and juro : Et pro-
Prie dicitur quando nulti in alicufus perniciem jurant : And
in the Statute of 5 Fliz, ¢ap. 16. it is taken for -Imoc_atior;‘

‘ ; o
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of any evil and ‘wicked Spirits, . eft conjurare verbis concep
tis aliguos malos & iniguos fprritus 5 the fame is made
Felony : But Witchcraft, Inchentment, Charm or Sorcery,.
is not Felony, if by them any Perfon be not killed or
- dieth. So that Conjuration ¢} verbis conceptis compel-
lere malos & iniquos [piritus aliquod facere wel dicere,
- &e. "But a Witch, who works any Thing by any evil
Spirit, doth not make any Conjuration or ‘Invocation
by any powerful Names of the Devil, but the wicked

Spirit comes to her familiarly, and therefore is called
a Familiar: But if a Man be called a Conjurer, or 2
Witch, he fhall not have any A&ion upon the Calfe,
unlefs that he faith, That e is 2 Conjurer of the De-
vil, or of any Evil or wicked Spirit: Or, that one is
a, Witch, and that he hath bewitched any one to Death, as
is before faid. ’ ;

And note, That the firft Statute which was made againft
Conjuration, Witchcraft, Sorcery and Inchantment, was the
A& of 33 H. 8.c. 8.and by it theywere madeFelony in cer-
tain Cafes fpecial, but that At was repealed by the Sta-
tute of 1 E. 6. cap. 12, .

*XXVIL Mich. 7 Jac. Regis. s
 In the Conrt of Wards,

Sir Allen Percy’s Cd[e.

S 1R obn Fitz and Bridger his Wife, being Tenants for v, ac in cur-
Life of & Tenement called Ramfbams, the Remainder ting Trees .
to Sir Fobn Fitz in Tail, the Remainder to Bridges in hc%z %0- o
T4il, the Reverfion to Sir #obz and his Heirs : Six’ Fobn £ 50 °2°7
and Bridger his Wife, by Indenture demifed the faid Te- 5 Co.x.
nement to W, Sprey for divers Years yet to come, ex- Par(t: L
cept all Trees of Timber, Oak and Ahes, and Liberty to g, = 4% 4%
- carry them away, rendering Rent, and afterwards Sir
%olm died, having Iffic Mary his Daughter, now the

ife of Sir Allen Percy, Kt.and afterwards the faid W
Sprey demifed the fame Tenement to Sir Allen for7 Years:
The Queftion was, Whether Sir 4llen, having the immediate
Inherjtance in the Right of his Wife, expedtant upoEnﬁtI::
i "
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' Sir Allen Piercy’s Cafe. - Parr XIII,
Eftate for the Life of Bridger, and alfo having the Poffefs
fion by the faid Demife, mi%ht cut down the Timber-
Trees, Ozks, and Afhes: And it was objeCted, that he
might well do it: Por it was refolved in Saunders’s Cale,
in the fifth Part of my Reports, fol. 12. That if Leflee for
Years, or for Life, affigns over his Term or Effate unto
another, excepting the Mines, or the Trees, or the Clay,
&e. that the Exception is void, becaufe that he cannot ex-
cept that which he cannot lawfully take, and which doth
not belong’ unto him by the Law.” But it was anfwered
and refolved by the two Chief Juftices, and the Chief Ba-
ron, That in the Cafe at Bar, the Exception was good
without Queftion, - becaufe that he who hath. the Inheri-

‘tance, joins in the Leafe with the Leflee for Life. And it

was further refolved, That if Tenant for Life leafeth for
Years, excepting the Timber-Trees, the fame is lawfully
and wifely done : For otherwife, if the Leflee or Affignee

cutteth down the Trees, the Tenant for Life fhould be
punithed in Wafte, and fhould not have any Remedy a-

. gainft the Leffee for Years: And alfo if he demifeth the

Land without Exception, he who hath the immediate E-

-ftate of Inheritance, by the Affent of the Leffee, may cut

down all the Timber-Trees, which when the Term edded,

.all thould be wafted, and then the Tenant for Life fhould

not have the Boots which the Law giveth him, nor the

_Pawnage and other Profits of the faid Trees, which he law-
fully might take: But when Tenant for Life upon his

Leafe excepteth the Trees, if they be cut down ‘by the
Leffor, the Leflee or Affignee fhall have an A&ion of Tref-
pafs, Quare vi & armis, and fhall recover Damages ac-
cording to his Lofs. ™ ‘

And this Cafe is not like the faid Cafe of Saunders,

- which was affirmed to be good Law ; for there the Leflee
-affigned over his whole Intereff, and therefore could not

except the Mines, Trees, and Clay, & which he had
not but-as Things annexed to the Land : And therefore he
could not have them when he had parted with his whole

- Intereft, ner he could not take them either for Reparations

or otherwife: But when Tenant for Life leafeth for Years,
except the Timber-Trees, the fame remaineth yet annexed |
to his Freehold, and he may command the Leffee to take
them for neceffary Reéparations of the Houfes, And in the
faid Cafe of &zmzders,lai[udgment is cited ‘between Fofter
and Miles * Plaintiffs, and Spencer and Bonrd Defendants,
That where Leflee for Years affigns over his Term, except
the Trees, that Wafte in fuch Cafe fhall be brought againft

- the Affignee, but in this Cafe without Queftion Wafte .

o lieth
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lieth ‘againft the Tenant for Life, and fo there is' 2 Dif-
ference, &50. . '

XXVIL Mich.7 Jac. Regis.
In the Court of Wards. o
Hulme's Cafe.

- A~ HE King (in the Right of his Dutchy of Zancafer
T Lord: Richard Hulm (feifed of the Manor of Jflildle)z gii‘éﬁff‘ of
in the County of Lancafter, holden of the King as of his S¢¢ ¢ Co-43,
Dutchy by Knights Service) Mefne: And Rob. Male feifed ploss.
of Lands in Male, holden of the Mefne as of his faid Manor 7 Co. 44, 45-
by Kn'ts Service) Tenant. Rich. Hulm died; after whofe 8 Ce-163.
Death, 31 Hen. 8. it was, that he died feifed of the faid
‘Menalty, and that the fame defcended to Edward his Son
and Heir within Age, and found the Tenure aforefaid, &Jc,
And during the Time that he was within Age, Rob. Male
the Tenant died ; after which, azno 35 H.8. it was found
by Office, That Robers Male died feifed of the faid Te-
nancy peravail, and that-the fame defcended to Richard
his Son and Heir within Age, and that the faid Tenancy
was holden of the King, as of his faid Dutchy, by Knights'
Service ; whereas in Truth the fame was holden of F4-
avard Hulm, then in Ward of the King, as of his Menalty:
For which the King feifed the Ward of the Heir of the
Tenant. And afterwards, anno quarto Facobi Regis that
siow is, after the Death of Richard Male, who was lineal
Heir of the faid Robert Male, by another Office it was
found, That the faid Richard died feifed of the faid Te-
nancy, end held the fame of the King, 2s of his Dutchy,
" by Knights Service, his Heir within Age: Whereupon Ri-
chard Hulm, Coufin and Heir of the faid Richard Hulm,
had preferred a Bill to be admitted to his Traveife of the
faid Office found in 4 F4c. Regis : And the Queftion was,
Whethes the Office found in 35 F. 8. be any Effoppel to
the faid Hulm, to traverfe the faid lat Office? Or if that
the faid Hulm {hould be driven firft to traverfe the Office

H'v ‘8' ' :
Q.f‘ai And
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Co. Litt.226.a.

Hulme’s Cafe. = Parr XIII
And it was objefted, That he ou?ht firft to traverfe the
Office of 35 H. 8. as in the firft Cale of 26'E. 3. 65. That
if two Fines be levied of Lands in antient Demetne, the
Lord of whom the Land is holden ought to have a Writ of.
Deceit to reverfe the firft Fine ; and in that the fecond Fine
fhall not be a Bar: And that the firft Office fhall ftand as
long as the fame remains in Force. v ’
To which it was infwered and refolved by the two Chief
Juftices and the Chief Baron, and the Court of Wards, That

.the Finding of an Office is not any Eftoppel, for that is but

an Enqueft of Office, and the Party grieved fhall have. a
Traverfe to it, as it hath been confefled, and therefore
without Queftion the fame is no Effoppel; but when an
Office'is found falfly, that Land is holden of the King by
Knights Service iz cipite, or of the King himfelf in So-
cage, if the Heir fueth e general Livery, now it is holden
in 46 E.3. 12. by Mowbray and Perfey, that he fhall not
after add, that the Land is not holden of the * King; but
that is not any Eftoppel to the Heir himfelf who fueth the
Livery, and fhall not conclude his Heir: For fo faith Momw-
bray himfelf exprefly in 44 4fif pl. 55. That an Eftoppel
by Suing of Livery fhall eftop only the Heir himfelf during
his Life: And in 1 H 4. 6. b. there the Cafe is put of ex- -
prefs Confeflion and Suing of Livery by the Iffue in Tail -
upon a falfe Office: And there it is holden, that the Jurors
upon a new Diem clayfis extremum, afier the Death of
fuch fpecial Heir, are at large, according to their Con-
{cience, to find that the Land is not holden, &, for they
are fworn ad_veritaters dicendum: And there Finding is
called verediltum, quafi dittum veritatis ; which Realon
alfo fhall ferve, when the Heir in Fee-fimple fueth Livery
upon a falfe Office, and the Jurors after his Death ought to
find according to the Truth: So it is'faid 33 H. 6. 7. by
Laicon, that if two Sifters be found Heirs, whereof the
one is a Baftard, if they join in a Suit of Livery, fhe which -
joineth with the Baftard in the Livery, fhall not alledge

Baftardy in theother: But there is no Book that faith, that

the Eftoppel fhall endure longer than during his Life : And
when Livery is fued by a fpecial Heir, the Force and Ef
fet. of the Livery is executed and determined by his
Death, and by that the Eftoppel is expired with the Death.
of thedHeir; but thatis to be intended of a general Live-
ry : Buta fpecial Livexz fhall net conclude one: But as it
is exprefled, the Words of a general Livery are; when
the Heir is found, of full Age: Rex Efchactori, ¢c. Scids
quod cepimus. bomaginm J. filii € heredis B. defuntti de
omnibus terris & renementis que idem B, Pater filus tez:zz;‘z
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de wobis in capite, die quo obiit, & ei terras 8 tewement,
illa reddidimus, ideo tibi precipimus, €c. And when the
Heir was'in Ward, at his full Age, the Writ of Livery fhail
fay, Rex, 8. Ruia J. filius & heres B. defunéti qui de
nobis temuit in capite ctatem fuam coram te fufficienter
probavit, &c. Ceperinus homagivm ipfius J. de omnibus
terris € tenementis, que idem B. Pater fuus tenuit de nobis
in capite die quo obiir, & ei terras & tenement. illa reddi-
dimus, & ideo vibi precipimus, wut fupra, &c. Which
Writ is the Suit of the Heir, and therefore although that
all the Words of the Writ are the Words of the King, as
all the Writs of the King are ; and although that the Li-
very be general, de omuibus terris & tenementis de quibus
B. pater ]. tenuit de nobis in capite die quo obiit, without
dire& Affirmation that any Manor in particular is holden iz
capite, and notwithftanding that the g.me is not at the Pro-
fecution of the King’s Writ, and no Judgment upon it; yet
becaufe the general Livery is founded upon the Office, and
by the Officc it was found, That divers Lands or Tene-
ments were holden of the King iz capite, for this Caufe
the Suing of the Writ fhall conclude the Heir only which
{fueth the Livery, and after his Death the Jurors in a new
Writ of Dienz clanfit extremum, are at large, as before is
faid. And if chat Jury find falfly in a Tenure of the Kin
alfo, the Lord of whom the Land is holden may 'iraverﬁg:
that Office : Qr if Land be holden of the King, &c. in
Socage, the Heir may traverfe the [aft Office, for by that
he is grieved only 5 and he fhall not be driven to traverfe
the firlt Office : And when the Father fueth Livery, and
dieth, the Conclufion is executed and paft, as before is faid.
And note, that there is a {pecial Livery, but that proceeds
of the Grace of the King, and is not the Suit of the Heir,
and the King may grant it either at full Age, before etate
probanda, €c. or to the Heir within Age, as it appeareth
in 21 E. 3. 40. And that is general, and fhall not compre-
hend any Tenure, as the general Livery doth, and there-

fore it is not any * Eﬂoncl without Queftion. And at the ?,,ge [63]

Common Law, a fpecial Livery might have been granted
before any Office found :* But now by the Statute of 33 H. &
cap. 22. it is provided, That no Perfon or Perfons, having
TLands or Tenements above the yearly Value of 20L. fhaii
have or fue any Livery, before Inquifition or Office found,
before the Efcheator or other Commiffion : But by an ex-
prefs Claufe in the fame A&, Livery may be made of the
%ands and Tenements comprifed or not comprifed in fuch
Office ; o that if Office be found of any Parcel, it is fufhi-
cient: And if the Land in the Office doth exceed 204 thgn
S ‘ . the
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the Heir may fue a general Livery after Office thereof

~found, as is aforefaid: But if the Land doth not exceed
‘5 L. by the Year, then a general Livery may be fued with-

out Office by Warrant of the Mafler of the Wards, &, See
23 Eliz. Dyer 177. That the Queen ex debito Fuftitie is
not bound at this Day, -after the faid A& of 35 H. 8. to

nt a fPecial Livery ; but it is at her Ele&ion to grant a
ﬁ:cial Livery, or to drive the Heir to a general Livery.

It was alfo refolvéd in this Cafe, That the Office of
35 H. 8. was not traverfable, for his own Traveife fhall
¥rove, that the King had Caufe to have Wardfhip by Rea-

fon of Ward : And when the King cometh to the Poffeffion

by a falle Office, or other Means, upon a Pretence of
Right, where in Truth he hath no Right, if it a peareth
that the King hath ‘any other Right or Intereft to have the
Yand there, none fhail traverfe the Office or Title of ‘the

. King, becaufe that the Judgment in the Traverfe is, Ideo
confic:

See Bale of
Parliaments
159, 198, &c.

Bohun's Col-

lection 268 to
289.

- See Farfl, 13,
&e. :

rasum eft, quod manus Domini Regis  poffefrone
amoveantur, &¢. which ought not to be, when it appear-
eth to the Court, that the King hath Right or Intereft to
have the Land, and to hold the fame accordingly. Ses-
4 H. 4. fol. 33. in the Earl of Kenr’s Cafe, &c.

| XXIX Mich. 7. Jac. Regis.
?;zrlz{z’w)em?.

X

either of the Upper Houfe, or of the Houfe of Com-
mons, belongs to the Determination ot Decifion only of the
Court of Parliament: -And this appcareth by two notable
Precedents. " ‘ -
"The one at the Parliament holden ig the 2vth Year of .
King Henry the Sixth, there was a Controverfy moved in -
the Upper Houfe between the Earls of Arundel and of De-
wvonfbire, for their Seats, Places, and Preheminences of the
fame, to be had in the King’s Prefence, as well in the
High Court of Parliament, as in his Councils, and elfe-
where: The King, by the Advice of the Lords Spiritual
and Temporal, committed the fame to cettain Lords of
Parlisment, who for that they had not Leifure to cxamiﬁz
4 t

NQte ; the Prfvilegé, Order, or Cuftom of Parliament,



parr XIIL Parliament, -

the fame, it pleafed the King, liy the Advice of the Lords.
o

at his Parliament, gnno 29y his Reign, That the
Judges of the Land fhould hear, fee, and examine the
Title, &¢c. and to report what they conceive herein: The
Judges made Report as followeth 5 That this Matter, (viz.
~ of Honour and Precedency between the two Earls, Lords

~ of Parliament) was a Matter of Parliament, and belongs -

to the King’s Highnels, and the Lords Spiritual and Tem-
poral in Parliament, by them to be decided and determi-
ned ; yet being thereto fo commanded, they fhewed what
they found upon Examination, and their épinious there-
upon. :

PAnother Parliament in 31 H. 6. which Parliament began
the 6th * of March, and afrer it had continued fome Time,
it was prorogued until gh’c Fourteenth of February: And
afterwards in Michaeleas-Term, anno 31 H. 6. Thomas
Thorg, the Speaker of the Commons Houfe, at the Suit
of the Duke of Buckingham, was condemned in the Ex-
chequer in 100c . Damages for a Trefpafs done to him:

The Fourtcenth of February, the Commons moved in the -

Upper Houfe, That their Speaker might be fet at Liber-
ty, to exercife his Place: The Lords refer this Cafe to the
{ud es ; and Forgefoue and Prifor, the two Chief Juflices,
in the Name of all the Judges, after fad Confideration and
mature Deliberation had amongit them, anfwered and faid,
That they ought not to anfwer to this Queftion, for it hath
not been ufed aforetime, That the Juftices thould in any
wife determine the Privilege of this "High ‘Court of Par-
liament ; for it is fo high and mighty in its Nature,
that it may make Laws; and that, that is Law, it may
make no Law: And the Determination and Know-

ledge of that Privilege belongeth to the Lords of the Par-
liament, and not to the Juftices: But as for Proceedings-in
the lower Courts in fuch Cafes, they delivered their Opi-
pions. And in 12 F. 4. 2. in Sir Fobz Paflor’s Cafe, it is
holden, that every Court fhall determine and decide the
Privileges and Cuftoms of the fame Court, &c.

XXX, Il

Page [64]

See Bohun's. .
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Part XII,
XXX. Hill. 7 Jac. Regis.
| Irz the Star—Chéméer. |

Heyward azd Sir John Whitbroke's Cafe.
Star.Chatsber TN the Cafe between Heptosrd and Sit Fobn Whitbroke

Jurifdiction, “in the Star-Chamber, the Defendant was convidted of
g‘ez‘ 12 Co. 3, divers Mifdemeanors, and Fine and Imprifonment impofed
904 * upon him, and Damages to the Plaintiff: And it was mo-

.4Tnft. 60.  ved that a fpecial Procefs might be made out of that Court
' to levy the faid Damages upon the Goods and Lands of
the Defendant : - And it was referred to the two Chief Ju-

- ftices, whether any fuch Procefs might be made 2 Who this
Term moved the Cafe to the Chief Baron, and to the
other Judges and Barons ; and it was unanimoufly refolved

by them, That no fuch Procefs could ‘or ought to be made, .
neither for the Damages nor for the Cofts given to the
Plaintiff: For the Court hath not any Power or Jurifdiction

= to do it, but only to keep the Defendant in Prifon until he
pay them. For, for the Fine due to the King, the Court

of Star-Chamber cannot make forth any Procefs for levying

of the fame, but they efireat the fame into the Exchequer,
which hath Power by the Law to write forth Procefs to the
Sheriff to levy the fame. But if a Man be convifted in

the Star-Chamber for Forgery upon the Statute of 5 Eliz.

~ that in that Cafe, for the double Cofts and Damages, an

* Englifb Writ fhall be made, dire&ed to the Sheriff, .
reciting the Conviction, and the Statute for the Levying of

the faid Cofts and Damages of the Goods and Chattels, and

- Profits of the Lands of the Defendant; and to bring in the
Money into the Court of Star-Chamber, and the Writ fhall

be fealed with the Great Seal, and the Teft of the King : -

For the Statute of 5 Eliz. hath given JurifdiGion to the
Court of Star-Chamber, and Power to give Judgment (a-
mongft other Things) of the Cofts and Daniages, which

- _ being given by Force of the faid A& of Parliament, by
Page [ 65] Confequence * the Court by the A& hath Power to grant
Execution 5 Luia quando aliquid conceditur, ei omnia con-

cedi videmtur per que devemitur ad illud, "And it was re-

' 3 ; . ' folved,



Part XIL  Morfe and Webb's Cafe:

folved, That the Giving of the Damages to the Plaintiff

was begun of latc Times: And although that one or two

Precedents were fhewed egaint this Refolution, they being.

agi::inﬁ the Law, the Judges had not any Regard to them.

’(I:‘ ¢ like Refolution was in the Cafe of Zangdale in that See. 12 Co; 5¢.
ourt.

XXXI. Hill v Jac. Regif,
In the Common Pleas.

Morfe and Webb's Gafe.

N a Replevin brought by Fobn Morfe againft Robert puteristion .
1 Webb ofP the 'I‘akin%, of two Oxen the lai% Day of No- f;f f‘éiggnrggn'
vember in the third Year of the Reign of the King that g‘F' “g’“’f‘;"‘
now is, in a Place called the ﬂownﬁeﬁi in Zuddington in g“&f’_ 6;_ i
the County of Horcefter: The Defendant, as Bailiff to ¢ Co. 331036
Willianz Sheringtoiz Gent. made Conufance, becaufe that I° C°»5°7»5‘"
the Place where is an Acre of Land which is the Freehold ii;;’;’ ; f_“*/
of the faid William Sherington, and for Damage-feafants, 2 Lev. 2.
&0 In Bar of which Avowry the Plaintiff faid, That the * Salk. 170.
faid Acre of Land is Parcel of Downfield, and that he him~
felf, at the Time, and before the Taking, &¢. was and
yet is feifed of two Yard-Lands, with the Appurtenances, in
Luddingron aforefaid: And that he, and all thofe whofe
Eftate he hath in the faid two Yards of Land, Time out of
Mind, & have ufed to have Common of Pafture per ro-
vum contentum of the faid Place called the Doswnfeld, -
whereof, &c. for four Beafts called Rother-Beafls, an
two Beafts called HorfesBeafls, and for fixty Sheep, at cer.
tain Times and Scafons of the Year, as to the faid two
Yard-Lands, with the Appurtenances appertaining: And
that he put in the faid two Oxen to ufe his Common, &c.

And the Defendant did maintain his Avowry, and traverfe
the Prefctiption, upon which the Parties were at Iflue, and
the Jury gave a Special Verdiét, That before the Taking,
one Richard Morfe, Father of the faid Fobr Morfe, and
now Plaintiff, whofe Heir he is, was feifed of the faid
two Yard-Lands, and that the i;aiid Rishard Morfepesc. };id
¢



Page [66]
1 Salk. 170.
Cro. EL 794.
570 :

2 Cro. 253
Cro.EL 572

Morfe .and Webb’s Cafe.  Part XIIL

the Common of Pafture for the faid Cattle, per rorunz con-
tentum of the-faid Downfleld, in Manner and Form as be-
fore is alledged ; and fo {eifed, the faid Rickard Morfe, in
the twentieth Year of Queen Elizabeth, demifed to Wil-
Liamz Thomas and Fobn Fijper divers Parcels of the faid two
Yard-Lands, to which, &¢. viz. the fout Buts of arable,
with the Common and Intercommon to the fame belonging,
for the Term of Four hundred Years; by Force of whic
che {aid PFilliamn Thomas and Fobn Fifper entred, and were
offeed : And the faid Richard fo feifed, died thereof
E:ifed ; by which the faid two Yard-Lands in Pofleffion and
Reverfion defcended to the faid Fobn Morfe the now Plain-
tiff: And if upon the whole Matter, the faid- Fobn Morfe
now hath, and at the Time of the Taking, &c. had Com-
mon of Pafture, &c. for four Beafts called Rother-Beafts,
and two Beafts called Horfe-Beafts, and for fixty Sheep,.
&c. as to the faid two Acres of Land, with the Appurte-
nances belonging, in Law or not, the Jury prayed tic Ad-
vice of the Court,
* Note, That this Plea began Tin. 5 Facobi, Rot. 1405.
And upon * Argument at the Bar, and at the Bench, it was
refolved by the whole Court, that it cught to_be found e-

‘gainft the Defendant, who had traverfed the Prefcription :

For altho’ thatall the two Yard-Lands had been demi ed for

Years, yet the Prefcription made by the Plaintiff is true;

for he is feifed in his Demefne as of Fee of the Freehold
of the two Yards of Land, to which, &¢c. And without
Queftion the Inheritance and Freehold of the Common, af-
ter the Years determined, is appendant to the faid two
“Yard-Lands; and therefore clearly the Iffue is to be found

_againft the Defendant : But if he would take Advantage of

the Matter in Law, he ought (confefling the Common) te
have pleaded the faid Leafe ; but when he traverfeth the

~Prefeription, he cannot give the fame in Evidence.

2, It was refolved, That if the faid Leafe had been
pleaded, that the Common, during the Leafe for Years, is
ot fufpended or difcharged 5 for each of them {hall have
Common rateable, and in fuch Manner, that the Land in
which, &r. fhall not be furcharged : And if fo fmall a Par-
cel be demifed, which will not keep one¢ Ox, nor a Sheep,
then the whole Common fhall remain with the Leflor, fo
always as the Land in -‘which be not furchargéd. ) >
. 5. It was refolved, That Common appéndant unto Land,
is asmuch as to fay, Common for Cattle levant and couchant
upon the Land in which, €. So that by the Severance

“of Part of the Land to which, &¢, no Prejudice can come

to the Terretenant in which, &,
4 See



Part XIII.  Hughes 124 Crowther'’s Cafz.

4. Sce the Cafc of in the fourth Part of my 2 Saund, 324,
Reports, fo. . was affirmed for good Law: And' there iz &é -
2. Cro. §74.

" no Difference, when the Preftription is for Gattle levant and Q. 4C
couchant, and when for 2 certain Number of Cattle levant i
and couchant: But when the Prefcription is for Common
appurtenant to Land without (alledging that it is for Cattle

levant and couchant) there a certain Number of the Cattle

ought to be exprefled, which are intended by the Law to-

be levant and coychant, : :

XXXIL Hill. 7 Jac. Regis.
In the Common Pleas.

Hughes and Crowther’s Cafe.

IN a Replevin, between Robert Hughs Plaintiff, and Ri* 4.,
chard Crowther Defendant, which began Z7in. 6 4~ 1 Co. 157,
cobi, Rot. 2220. The Cafe was, That Charles Fox was 3 Go. 19-
feifed of fix Acres of Meadow in Pedfton, in the County égg' fg‘gs',
of Salop, in Fee, and 10 Offob. 9 Eliz. leafed the fame to 11 Co, ;’.3 ’
Charles Hibbens, and Arthur Hibbens for fixty Years, if 1 Mod. 187,
the aforefaid Charles Hibbens and Arthur Hibbens fhould '
fo long live, and afterward Charles died; and'if the Leafe
determine by his Death, was the erxeﬂion; and it was ad-

judged, That by his Death the Leafe was determined 5 for -

the Life of 2 Man is meer collateral unto the Eftate for

Years: Otherwife it is, if a Leafe be made to one for- the

Lives of % 8. and 7 N. there the Frechold doth not de-

termine by the Death of one of them, for the Reafons and

Caufes given in the Cafe of Bruduel, in the fifth Part of

my Reporss, fol. 9. Which Cafe was affirmed to be good

Law by the whole Court.

Ha  XXXIL Peil



" Part XIIL

pigeten * XXXIIL Pafch. 8 Jac. Regis.
| ']n’ the Common Pleas.

Heydon azd Smith’s Cafe. ‘,_

. Manor Cu- I"cbwvl‘qudo;z brought an Aftion of Ti’efpafs againft

ftoms. Mickael Smirh and others, of Breaking of his Clofe
See Lex Ma-

called the -Meor in Ugley in the County of Fffex, the 25th
6. Day of Fune in the fifth Year of the King, & quandam
WRoWLAbrasS. gyborem fuam ad walentiame 405, ibidem nuper creftesn.
g%‘;; %37 fuccidernus: The Defendants faid, that the Clofe is, and
1 Roll.Abr.  at the Time of the Trefpafs was the Freehold of Sir Folx
.Eir- Cuftem  Zeventlrop Knight, &c. and that the faid Oak was a
1 ‘Lle%m,_;g. Timber-Tree of the Growth of thirty Years and more, and
* Cro. Car. 323, juflifies the Cutting down of the Tree by his Command-

: ment: The Plaintiff replieth and faith, That the faid
Clofe, and a2 Houfe and twenty-eight Acres of Land in Ug-
ley, are Copy'hold, and Parcel of the faid Manor of Ugley,
&c. of which Manor.-Edward Leventhrop Efquire, Father
of the faid Sir Pobn Leventhrop, was feifed in Fee, and
granted the faid Houfe, Lands and Clofe to the faid Ri-
chard Heydon and his Heirs by the Rod, at the Will of the
Lord, according to the Cuftom of the faid Manor: And
that within the faid Manor there is fuch a Cuftom, Quod

 quilibet tepens Cuftomar. ejnfdem Manerii fibi, & karedi-

bus fuis, ad woluntarem Domini, &ec. a toto rempore [u-

pradifto ufus fuit, € confuenit ad ejus libitum amputare
rame$ omuitodarum arborum, called Pollingers, or Huf-

bords; fuger terris & tememr. fuis Cuftomar. crefoen. pro
‘Hgno combnftibili, ad \ike libitum fuum applicand. & inpre-

dicto Me(Jucgio comlurend. and alfo to cut down and take at
1 Brownl. 132, their Pleafure all' Manner of Trees called Pollengers or Hul-

4 Co. 30. bords, and all ether Timber-Trees, fuper ejufilem Cuftu-
mariis fuis crefeen. for the Reparation of their Houfes built
upon the faid Lands and cuftomary Tenements; and alfo
for Ploughbete and Cartbote, and that all Trees called .
Pollengers or Husbords, and all other Trees at the Time of
the Trefpafs aforéfaid, or hitherto growing upon the afign:,i-
- ai B

netior, 61 10



Parr XIII. Heydon azd Smith’s Cafe.
faid Lands and Ten®ments cuftomary of the faid Richord
Heydon, were not {ufficient, nor did ferve for the neceffary
Ules aforefaid: And that the faid Richard Heydon, from
the Time of the faid Grant made unto him, had maintain-
ed and preferved all Trees, ¢ growing upon the faid
Lands and Tenements to him granted : And that after the
Death of the faid Edward Leventbrop, the faid Manor de-
fcended to the faid Sir Fobn Leventhrop: And that at the
Time of the Trefpafls the aforefaid Meffuage of the faid
Richard Heydon was in Decay, & cgebar neceffariis repa-
rationibus i Maremio ejufiern. Upon which the Defen-
dant did demur in Law. :

And this Cafe was oftentimes argyed at the Bar: And
now this Term it was argued at the Bench by the Juftices:
And in this Cafe thefe Points were refolved. '

1. That the firlt Part of the Cuftom was abfurd and re-
pugnant, fCil. Ruod quiliber tencns Cuftomarii ejufidem Nia-
nerii babens € tenens aliquas * tervas feu tenementaCufton, Page [68]
&c. ufus fuiv ampurare vamos omnimodarum arboruin, vo- Muor 4, Vi
car. Pollingers, €5¢. pro ligno combuftibili, &c. in praditto 3z, 46,811,
Meffiagio comburend. (which ought to be in the Mefluage ‘gf‘; 3>
of the Plaintiff, for no other Mefluage is mentioned before) ; Salk. 3;"43,
which is abfurd and repugnant, That every cuftomary Te- ‘
nant fhould bura his Fuel in the Plaintiff’s Houfe : But that
Branch of the Cuftom doth not extend unto this Cafe: For
the laft Part of the Cuftom, which concerneth the Cutting
down of the T'rees, concerns the Point in Queftion ; and fo
the firft Part of the Cuftom is not material,

It was objefted, That the Pleading, that the Mefluage
of the Plaintiff was in Decay, & egebas weceffariis repara-
tionibus in maremio ¢jufdem, was too gencral:s For the
Plaintiff ought to have fhewcd in particular, in what the
Mefuage was in Decay: As the Book is in 10 E. 4. 3. He.
who juftifieth for Houfebote, &¢c. ought to fhew that the
Hbufl: hath Caufe to be repaired, &c.

To which it was anfwered by Coke Chief Juftice, That
the faid Book proveth the Pleading in the Cafe at Bar was
certain enough, fCil. Quod Meffuaginm prad. cgebat uccef*
fariis_repararwonibus in marcmio, without fhewing the
prcc}i}: Certainty: And therewith agrees 7 H. 6. 58. and

. 6. 17, : ‘ .

345.. 1t waz; alfo anfwered and refolved, That in this Cafe
without Queftion it needs not to alledge more Certainty, for
“here the Copyholder according to the Cuftom doth not take
it, but the Eord of the Manor doth cut down the Tree, and
carrieth it away where the reft was not fufficient, and fo pre-

venteth the Copyholder of his Benefit, and thercforc he
| Hj : needeth
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, Heydon dzd Smith’s Cafe. Part XIIL
‘needéeth not to fliew any Decay at all#ut only for-increafing
-of the Damages, for the Lord doth the Wrong when he
cutteth down the Tree which fhould ferve for Reparations
when need fhould be. - e

3. It was refolved, That of Common Right, as a Thing
incident to the Grant, the Copyholder may take Houfe-
bote, Hedgbote and Plowbote upon his Copyhold : Ruia
concelfo uno conceduntur omuia fine quibus id confiftere non
poreft : Et quando aliquis aliquid concedit, concedere vide-
tur €5 id ffne quo ves ipfu effe mon poteft : And therewith
agreeth 9 H. 4. Wafte 59. But the fame may be reftrain-
ed by Cuftom, ft7/. That the Copyholder fhall not
take it unlefs by Affignment of the Lord or his Bai-

4. It was refolved, That the Lord cannot take all the
Timber Treés, but he ought to leave fufficient for the Re-
paration of the cuftomary Houfes, and for Ploughbote,
&Jc. for otherwife great Depopulation will follow 5 fCil
Ruin of the Houfes, and Decay of Tillage and Husbandry.
And it is to be underftood, That Bore being an ancient
Saxon Word, hath two Significations 5 the one comspenfutio
criminis, as Erithbgte, which is as much as to fay, to be
difcharged from giving amends for the Breach of the Peace;
Mznbote, to be difcharged of Amends for the Death of
Man : And fecondly, inthe later Signification, (f¢il) for
Reparation, as was Bridgbote, Burgbote, Caftlebote, Park-
bote, &, f¢il. Reparation of a Bridge, ‘of a Borough, of a
Caftle, of a Park, €9c. And it is to be known, that Bore
and Efbvers are all one: Fffovers are derived of this
French Word, Eftover, i. e. foveres i. e. to keep warm,
to- cherifh, to iluf’cain, to defend : And there are four Kinds
of Eftovers, (feil.) ardendi, arandi, conflruendi, & clau-
imdij : (fedl,) Firebote, Houlehote, Ploughbote, and Hedg-

ote, ' : . T »

5. It was refolved, That the Copyholder fhall have a ge-
~neral A&ion of- Trefpals againft the Lord, Luare clanfum
Jfregit, & arborem. * fham, €5¢. fuccidit ; for Cuftom hath
fixed it to his Eftate againft the' Lord: And the Copyhol-
dor in this Cafe hath as great an Intereft in the Timber-
Trees, as he hath in his Mefluage which he holdeth by

- Copy: And if the Lord breaketh or defiroyeth the Houfe,

withour Queftion the Copyholder fhall have an Aétion of
Trefpafs againft his Lord, Quare Domum fregir, and by
the fame Reafon for the Timber-Trees which are annexed

‘1o the Land, and which he may take for the Reparation

of his Copyhold Mefluage, and without which the Mefs
suage cannot ftand.  Z7im, g0 Eliz. Rot, 317. in the King
‘ ‘ B © Benchy



PartXIIL  Heydon azd Smith’s Cafe.

Bench, between Stebbing and Grofener, the Cuftom of the
Manor of Netberball in the County of Suffulk was, that e-
very Copyholder might lop the Pollengers upon his Copy-
hold pro ligno combyftibili, §c. And the Lord of the Ma-
nor cut down the Pollingers, being upon the Plaintiff’s Co-
pyhold, upon which he brought his Action upon the Cafz,
becaufe that the Lops of the Trees in fuch Cafe did belong
ro the C(gyholdcr, and they were taken by the Lord. See
Zaylor's Cafe in the fourth’ Part of my Repores 30 and 31.
and fee 5 I. 4. 2. Guardian in Knight-Service, who hath
Criftodiam terre, fhall have an A&ion of Trefpals for cut-
ting down the Trees againft the Heir who hath the Inhe-
ritance. Vide » H. 4. 12. A Copyholder brought an A-
ction of Trefpals, Quare clanfum fregit, &5 arbores fuccidir :
And fee 2 K. 4.15. A Servant who is commanded to car-
ry Goods to fuch a Place, fhall have an A&ion of Trefpals
or Appeal: 1 H. 6. 4. 7 H. 4. 15. 19 H. 6. 34. 11 H. 4.
28. Ifafter taking the Goods, the Owner hath his Goods
~ again, yet he fhall have a gencral' A&ion of Trefpafy,
and upon the Evidence the Damages fhall be mitigaged «
So is the better Opinion in 11 I 4.23. That he who
hath a {pecial Property of the Goods at a cerrain Time,
Ahall have general Action of Trefpafs againtt him who hath
the general Property, and upon the Evidence Damages
fhall be mitigated 5 but clearly, the Buailee, or he who
hath a {pecial Property,  fhall have a general Aétion of
T'refpals againft 2 Stranger, and fhall reeover all in Da-
mages, becanfe that he is chargeable over. Sce 21 'H. 7.
4. b acc. And it is holden in 4 H. 7. 3. That Tenant at
Sufferance fhall have an Aéion of Trefpafs in refpect of
the Pofledlion, and if the Defendant plead Not guilry, but
he “cannot make 'Title, 50 H. 6. Trefpafi 10. 15 1. 7. 2.
the King, who hath Profits of the Land by Outlawry,
Thall have an A&ion of T'refpals, or take Goods Damage-
Fefants: 35 H.6. 24. 30 H. 6. Trefp. 10, &c. Tenant at
Will fhall have an Aétion of Trefpafs: 2x M. 7. 15. and
xx H 4. 23 1f a Man bail Goods which are taken out of
his Pofleflion, if the Bailee recover in Trefpafs, the fame
fhall be a good Bar to the Bailee: 5 Al 4. 2. In’a Writ
of Walte brought again{t Tenant for Life, and afligned
the Walle in cutting down of Trees 5 the Defeudant plead-

ed in Bar, that the Plaintiff himfelt cut them : And Cudpe--

per, the Scrjeant of the Plaintiff, objected againft it, that
it fhould be “no Plea, becaufe the Defendant had not any

"Thing in the Frechold, no more than a mcer Strangers

and if a Stranger had cut down the fame Trees, he fhould

‘be chargeable in the Wafte. g4 | Allo

Cro Bl 89,
Godb. 173,
2 Bult. 21,9
2 Brownl, 229,
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Alfo .in this Cafe, we fhould be at a Mifchief if we
fhould not recover againft him ; for if at another Time he
bringeth an A&ion of Trefpafs againft us, he fhall recover
Damages againft us for the Cutting, iZ ¢ff, for the Value
of the Trees : And yet it was holden by the Court, that

~ the fame was a good Bar: And it was faid by the Court

that the Plaintiff’ was not at any Mifchief in this Cafe s
For in as much as the Defendant * fhall have Advantage
now to dlicharge himfelf of Wafte againft the Plaintiff, up-
on this Matter he fhall be barred for ever of his;Action of
Trefpafs, f£7l. to recover the Value of Trees, which was
the Mifchief objeéted by Cuipeper : But without Queftion
he fhall bave an A&ion of Trefpals, Quare clavfim fregit,
for the Entry of the Leffor, and for the Cutting of the
T'rees, but he fhall niot recover the Value of the Trees, be-
caufe he is not chargeable over, but for the fpecial Lofs

‘which he hath, f¢il. for the Lofs of the Pawnage, and of

the Shadow of the Trees, &¢. See Firz. Trefpafs zitimo,

jn the Abridgment: And afterwards, the fame Term,

Ilgrigmcnt was given on the principal Cafe for the Plain-
31T ‘ . ,

XXXI1V. Pafch. 8 Jacobi.
In the Cémmm DPleas.

?di';.f'/ZJ-C/[ll’ k.

T HE Parifhioners of St. Alphage in Canterbury by Cu~

flom ought to chufe the Parifh-Clark, whom they
chufe accordingly: The Parfon of the Parifh, by Colouy
of 2 new Canon made at the Convocation in the =~ Year
of the King that now is (which is not of Force to
take away any Cuftom) drew the Clark before Door
J\Tgu’g?zagz? Officig] of the Archbifhop of Canterbury, to de-
prive_him, upon the Point of the Right of Eleétion, and
for other Caufes 5 and upon that it was moved at the Bat
to have 2 Prohijbition : And upon the Hearing of Doctor
Newman himfelf, and his Counfel, a Prohibition was grant-
ed by the whole Court, becaufe the Party chofenis g

, » meer



Parr XIIL Parifb-Clark.

‘meer tempotal Man, and the Means of chufing of him,
- feil. the Cuftom, is alfo meer Temporal, fo as the Official
cannot deprive him 3 but upon Occafion the Parifhionets
might difplacc him; and this Office is like to the Office
of a Church-warden, who although'they be chofen for two
Years, yet for Caufe they may difplace them, as it is
holden in 26 H. 8. 5. And although that the Execution of

Antea 8, 9.&&--
17, 18, ‘“a & ‘

the Office concerneth Divine Service, yet the Office it felf

is meer Temporal. See 3 E. 3. Annuity 30. He who is
Clark of a Parifh is removeable by the Parifhioners. See
18 E. 3.27. A Gift in Tail was made of the Serjeanty
or Clarkfhip of the Church of Lincoln, and there adjudged,
that the Office is Temporal, and fhall not be tried in the
Ecclefiatical Court, bur in the King's Court: And itis

to be known, that the Deprivation of a Man of a tempo-

ral Office or Place, is a temporal Thing, upon which no

Appeal licth by the Statute of 25 H. 8. butan Affife, as

in 4 Eliz. Dyer 209. The Prefident of Magdalen-College

in Oxford was deprived of the Bithop of Winchefter their

Vifitor; he fhall not have an Appeal to the Delegates, for
- the Deprivation is Temporal, and not Spiritual ; but he

may have an Affife: And therewith agrceth the Book of
8 A{ Siracfe’s Cafe : But if a Dean of a Cathedral Church,
of the Patronage of the King, be deprived before the
Commiffioners of the King, he may Appeal to the Dele-
gates within the faid A& of 25 H.8. For a Deanery is a
Spiritual Promotion, and not Temporal : And before the
faid A&, in fuch Cafe, the Appeal was to' Rome imme-
diately. ,

XXXV, Mich. s Jac. Rot. 30. a0

In the King's Bench.

Prichérd and Hawkin’s Cafe.

efOhn Prichard bmu*g_ht an A&ion upon the Cafe againtt Slander.

-

Robert Hawkins for {landerous Words publifhed the Sec 1 Danv.

Taft Day of Auguft in the third Year of the King,
- viz., That Prickard which ferveth Miftrels Shelley, did

1o4. pl. 6, 12,
anap s B2y

T4, 107,

108. pl 91 149,

murder S4+1pl1,t0

ple )



Difon and Beftney’s Cafe. Parr XIIL
murder Foan Adoms Child, (Quandam Iubellun 4iums

modo defuntt. filiam cujufdaim  Fobannis Adams, of
Williamftre in the County of Gloucefler, innuends) up-
on which-a Writ of Error was brought in the Ex-
chequer-Chamber upon a Judgment given for Prichard
in the King’s Bench: And the Judgment was reverfed
in Eafler-Tevm, 1 Facobi, becaule it doth not appear,
that Ifzbel was dead at the Time of the Speaking the
Words, forzunc defuntt. ought to have been in the Place of

modo defuntt.

XXXVI. Pafch. 8 Jacobi,
In the King's Bench. |
Difon azd Beﬁney.‘.r Ca'/é.:

' Umphrey Difsn faid of Nicholas Beftuey, utter Ba-
ﬂ:?i‘;;; H refter and Counfellor of Gray’s Tun, Thon 2 Ba.
"See 1 Danv.  #efter? Thoun art no Barefer, thow art a4 Barretor s
113.pl. T4 Vs thow wert put from the RBar, and thou dareft not
;7! -4{‘31}1;_-1)1’ Jbew thy RIf there. Thou fiudy Law? Thou baft  as
so. much Wit as 4 Daw. Upon Not guilty pleaded, the
2:52lk.69%.  Jury found for the Plaintiff, and affefled Damages to 23/,
upon which Judgment was given: And in a Weir of
Error in the Exchequer-Chamber, the Judgment was
affirmed. " -

XXXVIL Pafih.
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XXXVIL Pafch. 8 Jac. Regis.
In the King's Bench.

. Smith azd Hills Cafe.
Ouh Smith brought an Aftion of Affault and Battcery a- E{m"- Ib
gaintt Walter Hill in the Kings Bench, which began &f‘;r'nct.;_

Pafch. v Facobi, Rot. 175. upon Not guilty pleaded, a Part 39,10 4.
Verdi@t and Judgment was for the Plaintiff, and 107 /. af- ‘ID““"RC‘-
feffed for Damages and Cofts. In a Writ of Error bréught Pl 13,
in the Exchequer-Chamber, the Error was afligned in the
Venire facias, which was certificd by Writ of Certiorarz :
And upon the Writ no Return was made upon the Back of
the Writ, which is called Rerzrnum album and for that
Caufe, this Eafter-Term the Judgment was reverfed,

¥

*XXXVIII Irin. 7 J acob1.  eae )
In the Court of Wards.
Weftcot’s Cafe.

the Death of Roger Weftcor, That the faid Roger the gryemum.
Day that he died was feifed of and in the Moicty of the ;o °50™ 48,
Manor of Trewalliard inhis Demefn as of ¥ee, anc of fuch y2'Co. 102
bis Eftate died thereof feifed : And that theMoiety of the
{1id Manor, Anuo 19 E. 3. was holden of the then Prince,
as of his Caftle of Tremason, Parcel of his Dutchy o Cora-
avall, by Knights-Service, as it appeareth by a certain
Exemplification of Trematon for the fame Prince, made
9 Martiiy 19 E, 3. And the Words of the Extent, were
L : " o Willielnzns

IT was found by a Writ of Dierz clanfir extremur, after Diem clfufic



Weftcot’s Cafe. ParT XIIIL

Willielmus de Torr, tenet duo feoda 88 Aimid, militis 4-

2ud Pick, Strikleftomb, & Trewalliard, per fervitiym

militare, & reddit inde per Amnum 84. And it was re-

. folved by the two Chief Juflices, and the Chief Ba-

Vide ant. 48, ron, That the Office concerning the Tenure was infuf
3o ficient’ and void, becaufe that the Verdi& of a Jury
ought to be full and dired, and not with a prouws pa-

zet, for by that the whole Force of the. Verdi® reli-

eth only upon the Extent, which if it be falfe, he who

is grieved fhall have no Remedy by any Traverfe ; for

they have not found the Tenure indefinite which might

be traverfed, but with a prows pater, which makes the

Office in that Point infufficient, and upon that a Melins in-

Antea st guirenduge fhall Iffue forth : And therewith agreeth F N,
8Co.368. ‘@ ,ss5. that a Melius ingquirendume fhall ‘be awarded in
fuch a Cafe,

THE



Part XIIL

THE

TA DB L L.

a.

ACtion§ of Claim to be brought within 5 Yeais. Page
A&s of Parliament are Parcel of the Law, fo to ;;

judged by the Judges of the Law. ' 2
Adts; None may take upon him any A&, &r. but who

hath Knowledge in the fame.. C 1z
Admiral, his Power, how far it extends. 5T, 52
Aid to the King, who to pay it 26, 27, 28
For what. ' 29, 30
Made certain, and when to be paid. e
Apples, not contained within the Words of Stat. 5 E. 6.
14. againft Ingroffers. 18, 19
Avowry where it fhall be good and maintainable. 58
B. ‘ '
Benevolence. S T a9
Bote, 4 Saxon Word, the Signification whereof various,
‘ , 68
Bote and Eftovers fignify all one Thing. ' ibid,
Brewer is within the A& of 5 EL 4. %or that none may

keep a common Brewhoufe, unlefs formerly Apprentice.

‘ : xI, 12,
Bridges, Rivers, Sewers, &rc. who ought to réPair
them, and how compellable to it. 33
Burgage-Tenure what it is. 2]
} C.
Canon Eccleft againft the King's Prérogative, the Common
Law, ¢c. ipfo fatto void. : 47
Canterbury, Archbifhop thereof cannot cite one out .of his
own Diocefe, and the Reafon thereof. 5,65 7,8

1 » Commifs



The T ABLE.  Pirr XIL

Commiflion, High Commiffioners their Power, and ta

- . whom extendable,
Common of Pafture who fhall have it, and who ihall be

debarred, and why 66
Common divided fhall be rateable, {0 that the Land in
which, &c. fhall not be furcharged. zbm’

. Confultauons granted

Copyhold, where 2 Copyholder may deny to pay hxs
Fine.

Copyholders may “of cominen Right take Houfe—bote,
Hedge-bote, and Plough-bote , upon his Copyhold.

68
Shall have an A&ton agamﬁ his Lord for Cutting down

Timber-trees.
Cuftoms, what Cuﬁoms fhall be good, and when ; 5 and

what not.
Cuftoms, where the King’s Court fhall be oufted of j’unf

di&ion in Modo mecmmndz, and where not. 18
Cuftoms and Prefcriptions to be try’d by the Common
Law. _ D A 40

Damages treble, where to_be fued for.

Decimandi Modus, what itis, and by whom to be try’d

‘ 37, 38, 39, 40
Plea of Modz;s Decimandi where good a,nZl where not.

43
Dower, hnw a Wife may be barred of her Dower, and for

what. 19, 20, 21, 22
Where fhe fhall be endowed, and when, 20, 22, 23
- B
Error, Writ of Error fo annihilates & Record as if it had
never been. . : 20
What fhall be recovered therein. Co2I, 22
Error, where amended, and where not. 54
Error, what is fufficient to renew & ]udgment or confirm -
it. - ba:
Eftoppe! what, and the Force thereof 52
Executor, Summons and Severancc heth in any Suit
brought as Executors. ;”

Extornon See ‘Pﬂge 2.4.
: F.

. Fees, what Fees may be taken for Provmg a W1]1 ancl‘
4 Extortxon thercin how punifhable, L 24y 25, 26
Fine



Part XIII. The T A B L E.
Fine reafonable in Copyhold muft have a fet Txme for

Payment. 2z
It muit be reafonable, and not exceffive. = 2,3, 4
By whom to be ad}udged 7
What is a reafonable Fine, and what not. ibid.
Foreftallers. See Ingroffers.
Forgery what, and how punxfhable 34, 35
Heir, Entry of the Heir where lawful. 49
Ingroffers, &c. ' 18
Jointenants and Tenants in Common, the Difference be-
tween them. 55, 56, 57

Jointenants may be feized to anfwer though they come at
unufual Times to it
‘Judge Ecclefiaftical, his Power to examine upon Qath, 10

K.
King, Land given to the King difcharged of Txtheq I
Where the King fhall have: the mean Profits of Land,

and where not. 49
L.
Land, where it fhall defcend and where not. 50
Lands, how they may be difcharged of Tithes: 15
Law will do no Wrong. 2F
Law of Eugland how divided. 40
Leale for Years to two, if they folong live, if one d1es
the Leafe is determined. 66
Livery, where no Livery or Oufter le main fhall need to
be fued. 0, SE
The Manner of Suing Livery, and the Form of the
Writ, ‘ 6z
M.
Manor, how 2 Lord of 2 Manor may wrong his Copyhold
Tenant.
Melius inquirendur, where it lieth and for what. 7:.
Meffusginm & Tenementum their Difference. 48

Office, where neceffary to be found where not; .and when

it muft be found. ‘22, 63
Where it fhall be infufficient. 48, 50, 72
It fhall not be an Eftoppel, and the Reafon thereof. 61
P Ry
Paufhcs and Towns, their Bounds triable»only by Com-
mon Law, the Reafon why. 17, 18
Parliament, Privileges, Orders, and Cuftoms of Parliament
~only to be. decided in Parliament. : 63

2 Pirates,



| Ire T ABL E. Parr XL
Pirates, how, when, and by whom punifhable. * 53, 54
Procefs, Star-chamber cannot make Procefs againft either
~ Lands or Geods. o v _ T s
“Prohibition when, and where it lieth, and againft whom..
| © 859, 10, 41, 42,43, 70

. R.
Rent, when it may be divided, and upon what Occafion.

‘ « 5
Reparations in Houfes, if neceflary to be fhewed in éer7—
tain, & contra. ‘ ' 68™
Replevin, by whom grantable, and for what. 3L
Rex ¢t perfona mixta. S 17

Seifin, where no primer Sejfin fhall be. 50
Severance of Part of a Reverfion loofeth not the intire
v Rent. .. N 5
Sewers, Commiflioners thereof, their Power, how far and
to what it extends. o 35,36
Socage-Tenure what. . 29
Sorcerets and Inchanters, who, and their Punifhment. 59

Statutes, to be repealed by "%one but by Statutes. 17
Timber-trees who may cut them and who may not. 60
Tithes, how Satisfaltion may be given in Difcharge of
Tithes. , o 144 46
They cannot be altogether taken away. , 14
Where and how they may be altered into another -
Thing. 15, 16,41
How many Ways one may be difcharged of Tithes, and
of what payable. - 16, 42, 43
1f divided from the nine Parts not to be fued for in
Court Ecclefiaftical, if it be without Fraud. S
Where the Right of Tithes may be tried. - 39, 55
Traverfe of Offices. ‘ 61

Treafon, how, and by whom punifhable. ‘ 54
Trefpafs, Aftion therein, where it lies, againft whom, and
for what. 69.

Trials. Vide Parifbes.

Ufe, where a Ufe may be Iim'itéd, and where not. 53
~ Who fhall have the Ufe. _ ‘ 56
Wards, who fhall be a Ward to the King, 55, 47
Wafte, what adjudged Wafte, and where it lieth. . 6%

Wafte, who fhall be chargeable in 3 Writ of Wafte. 6y
Wife, where a Wife: fhall have an Eftate for Life. =~ 49

N Y‘ . N N
Zork, the Prefident and Council of %ork their Power how
far it extendeth. o3z
' "F I N I & ‘
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