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Elder Law: An Annotated
Bibliography, 2011-2016

@ Nancy Levit*

This bibliography covers law review articles published, for the
most part, after 2010. Articles for which the title is self-explana-
tory or that concern only a single case, state, statute, or govern-
ment website, are cited, but not annotated. For older
annotations in this Journal, see Barbara Glesner Fines, Elder
Law Bibliography, 16 J. AM. ACAD. MATRIM. LAw. 593 (2000).
Another excellent annotated bibliography is the one compiled by
Judy K. Davis & Karen Skinner, Gerontology and the Law: A
Selected Annotated Bibliography: 2009-2011 Update, 86 S. CAL.
L. REV. 1389 (2013).
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Death and Dying

Maxine H. Harrington, Advances in Neuroimaging and the Vege-
tative State: Implications for End-of-Life Care, 36 HAMLINE L.
REv. 213 (2013) (explaining the differences, factually and legally,
between comas, locked-in syndrome, minimally conscious state,
and vegetative states).

David C. Leven, Health Justice Denied or Delayed at the End of
Life: A Crisis Needing Remedial Action, 58 N.Y.L. SCH. L. REV.

403 (2014) (addressing the undertreatment of pain at the end of
life and possible legal avenues for relief).
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Harvey M. Tettlebaum, Comment, Quality Measurements, Pay-
ment, and the Law: Disincentives to Physician-Patient Discussions
of End-of-Life Care, 6 J. HEALTH & LIFE Sci. L. 63 (2013) (ex-
plaining the requirements and the shortcomings of the informa-
tion the Patient Self-Determination Act requires to be conveyed
to patients).

Ellen Waldman, Bioethics Mediation at the End of Life: Opportu-
nities and Limitations, 15 CARDOZO J. CONFLICT RESOL. 449
(2014) (exploring the pros, cons, and possible processes for medi-
ation with a mediator trained in bioethics to assist in end of life
agreed solutions).

Aging With Dignity, Five Wishes, https://agingwithdignity.org/
docs/default-source/default-document-library/product-samples/
fwsample.pdf?sfvrsn=2 (last visited Sept. 14, 2016).

Adam Lamparello, Suicide: A Legal, Constitutional, and Human
Right, 18 TEX. WESLEYAN L. REV. 797 (2012).

James Schoeberl, Note, Constitutional Law: How Minnesota Un-
constitutionally Broadened Its Assisted-Suicide Statute-State v.
Melchert-Dinkel, 41 WM. MITCHELL L. REV. 398 (2015)
(Minnesota).

Hospice

James F. Barger, Jr., Life, Death, and Medicare Fraud: The Cor-
ruption of Hospice and What the Private Public Partnership
Under the Federal False Claims Act Is Doing About It, 53 AM.
CRIM. L. REV. 1 (2016) (exploring False Claims Act suits against
providers who submit false bills for end of life care under Medi-
care, Medicaid, and TRICARE).

Sam Halabi, Selling Hospice, 42 J.L. MED. & ETHICS 442 (2014)
(examining the split between for-profit and non-profit hospice
organizations and reviewing the corporate and regulatory struc-
ture of the largest for-profit hospice service provider, Vitas).

Monica J. Franklin & Susie Stiles, Hospice: Improving the Qual-
ity of Life for the Terminally Ill-When Should I Choose Hos-
pice?, 50 TENN. B.J. 26 (June 2014).
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Leslie Fried, Medicare's Hospice Benefit for Beneficiaries With
Alzheimer's Disease, 33 BIFOCAL 31 (Dec. 2011).

National Hospice and Palliative Care Association, Hospice Care,
http://www.nhpco.org/about/hospice-care (last visited Sept. 14,
2016).

Physician-Assisted Dying

Kenneth Klothen, Tinkering With the Legal Status Quo on Physi-
cian Assisted Suicide: A Minimalist Approach, 14 RUTGERS J. L.
& RELIGION 361 (2013) (addressing consent, compassion, and
necessity defenses to criminal charges against assisting suicide).

Paul T. Menzel, Advance Directives, Dementia, and Eligibility for
Physician-Assisted Death, 58 N.Y.L. SCH. L. REV. 321 (2014)
(evaluating the qualifying criteria for physician-assisted death
(PAD)-terminal illness or unbearable suffering and contempo-
rary competence-and how those preclude PAD in cases of
chronic severe dementia).

Steve Perlmutter, Physician-Assisted Suicide - A Medicolegal In-
quiry, 15 MICH. ST. U. J. MED. & L. 203 (2011) (reviewing the
U.S. Supreme Court's end-of-life cases).

Timothy E. Quill, Physicians Should "Assist in Suicide" When It
Is Appropriate, 40 J.L. MED. & ETHICS 57 (2012) (comparing
methods of physician assistance in suicide-from accelerating
opioids to prescribing palliative sedation).

Christina White, Comment, Physician Aid-in-Dying, 53 Hous. L.
REV. 595 (2015) (assessing the constitutional landscape and the
five state statutes regarding physician-assisted suicide).

David Bryant, Note, The Need for Legalization and Regulation of
Aid-in-Dying and End-of-Life Procedures in the United States, 18
QUINNIPIAc HEALTH L.J. 287 (2015).

Stephen Hoffman, Euthanasia and Physician-Assisted Suicide: A
Comparison of E.U. and U.S. Law, 63 SYRACUSE L. REV. 383
(2013).
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Browne C. Lewis, A Graceful Exit: Redefining Terminal to Ex-
pand the Availability of Physician-Facilitated Suicide, 91 OR. L.
REV. 457 (2012).

Lindsay Reynolds, Note, Losing the Quality of Life: The Move
Toward Society's Understanding and Acceptance of Physician
Aid-in-Dying and the Death With Dignity Act, 48 NEw ENG. L.
REV. 343 (2014).

Kathryn L. Tucker, Aid in Dying: An End of Life-Option Gov-
erned by Best Practices, 8 J. HEALTH & BIOMEDICAL L. 9 (2012)
(Hawai'i).

Kathryn L. Tucker, Give Me Liberty at My Death: Expanding
End-of-Life Choice in Massachusetts, 58 N.Y.L. ScH. L. REV. 259
(2014) (Massachusetts).

Kathryn L. Tucker, Vermont's Patient Choice at End of Life Act:
A Historic "Next Generation" Law Governing Aid in Dying, 38
VT. L. REV. 687 (2014) (Vermont).

Refusing Treatment (See also Surrogate Decision-Making-
Advance Directives)

Nadia N. Sawicki, A New Life for Wrongful Living, 58 N.Y.L.
SCH. L. REV. 279 (2014) (urging recognition of a tort claim for
wrongful prolongation of life, based on the established right to
refuse medical treatment).

Lois Shepherd, The End of End-of-Life Law, 92 N.C. L. REV.

1693 (2014) (arguing that "end-of-life decisions should be treated
like other important medical decisions" rather than according to
a set of narrow guidelines that require physician certification of
terminal illness or unconsciousness).

Donald H.J. Hermann, Artificial Nutrition and Hydration and the
Patient in Persistent Vegetative State: Roman Catholic Magisterial
Teaching on the Right to Refuse Medical Treatment Versus the
Obligation to Provide Ordinary Care, 40 U. DAYTON L. REV. 407
(2016).
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Meir Katz, When Is Medical Care "Futile"? The Institutional
Competence of the Medical Profession Regarding the Provision of
Life-Sustaining Medical Care, 90 NEB. L. REV. 1 (2011).

Marvin Lim, A New Approach to the Ethics of Life: The "Will to
Live" in Lieu of Inherent Dignity or Autonomy-Based Ap-
proaches, 24 S. CAL. INTERDISC. L.J. 27 (2014).

Christina Q. Nguyen, Death as Liberty, 49 U.S.F. L. REV. 387
(2015) (California and Texas).

Frederick R. Parker, Jr., Law, Bioethics, and Medical Futility: De-
fining Patient Rights at the End of Life, 37 U. ARK. LITTLE ROCK

L. REV. 185'(2015).

Krista M. Pikus, Life in Death: Addressing the Constitutionality of
Banning the Removal of Life Support From Brain-Dead, Preg-
nant Patients, 51 GONz. L. REV. 417 (2016).

Thaddeus Mason Pope, Clinicians May Not Administer Life-Sus-
taining Treatment Without Consent: Civil, Criminal, and Discipli-
nary Sanctions, 9 J. HEALTH & BIOMEDICAL L. 213 (2013).

Thaddeus Mason Pope & Lindsey E. Anderson, Voluntarily
Stopping Eating and Drinking: A Legal Treatment Option at the
End of Life, 17 WIDENER L. REV. 363 (2011).

Dementia

Mollie Gurian, Local Coverage Determinations for People With
Alzheimer's Disease: An Examination of Policy Changes Since
2001, 33 BIFOCAL 14 (Oct. 2011) (explaining the Functional As-
sessment Staging scale for evaluating coverage of services for
Alzheimer's patients).

Vaughn E. James, No Help for the Helpless: How the Law Has
Failed to Serve and Protect Persons Suffering From Alzheimer's
Disease, 7 J. HEALTH & BIOMEDICAL L. 407 (2012) (raising con-
cerns about guardianships that are forced on people with
Alzheimer's, as well as due process problems with any litigation
involving these patients).



Elder Law Bibliography

Alzheimer's Organization, Types of Dementia, http://
www.alz.org/dementia/types-of-dementia.asp (last visited Sept.
14, 2016).

Artie Berns, Dementia and Antipsychotics: A Prescription for
Problems, 33 J. LEGAL MED. 553 (2012).

Rebecca Dresser, A Fate Worse Than Death? How Biomarkers
for Alzheimer's Disease Could Affect End-of-Life Choices, 12
IND. HEALTH L. REV. 651 (2015).

Katie Franklin, Comment, Physician-Assisted Death, Dementia,
and Euthanasia: Using an Advanced Directive to Facilitate the
Desires of Those With Impending Memory Loss, 51 IDAHO L.
REV. 547 (2015).

Meghan Funk, Alzheimer's Disease and Decision-Making: Are
Mental Health Directives Appropriate for Illinois Residents?, 22
ANNALs HEALTH L. ADVANCE DIRECTIVE 64 (2013) (Illinois).

Sarah Jin, Private Use of Electronic Tracking Devices on Individ-
uals With Dementia: Balancing Possible Ethical and Legal Issues
With Potential Safety Benefits, 22 ANNALS HEALTH L. ADVANCE

DIRECTIVE 14 (2013).

Paul T. Menzel, Advance Directives, Dementia, and Eligibility for
Physician-Assisted Death, 58 N.Y.L. SCH. L. REV. 321 (2014).

Ann M. Murphy, Vanishing Point: Alzheimer's Disease and Its
Challenges to the Federal Rules of Evidence, 2012 MICH. ST. L.
REV. 1245.

James H. Pietsch, Becoming a "Dementia-Capable" Attorney-
Representing Individuals With Dementia, 19 HAw. B.J. 1 (2015).

Beth A. Swagman & Caroline M. Dellenbusch, An Overview of
Dementia and Competency, 93 MICH. B.J. 26 (Nov. 2014).

Stephanie L. Tang, Note, When "Yes" Might Mean "No": Stan-
dardizing State Criteria to Evaluate the Capacity to Consent to
Sexual Activity for Elderly With Neurocognitive Disorders, 22
ELDER L.J. 449 (2015).

Evelyn M. Tenenbaum, Sexual Expression and Intimacy Between
Nursing Home Residents With Dementia: Balancing the Current
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Interests and Prior Values of Heterosexual and LGBT Residents,
21 TEMP. POL. & Civ. RTS. L. REV. 459 (2012).

Discrimination

Jennifer Delarosa, Note, From Due Diligence to Discrimination:
Employer Use of Social Media Vetting in the Hiring Process and
Potential Liabilities, 35 Loy. L.A. ENT. L. REV. 249 (2015).

Nancy Levit, Changing Workforce Demographics and the Future
of the Protected Class Approach, 16 LEwis & CLARK L. REV. 463
(2012).

Age Discrimination

Chelsea K. Painter, Note, Mandatory Retirement: Diminishing the
Goals of the Age Discrimination in Employment Act, 52 U. Lou-
ISVILLE L. REV. 405 (2014) (examining categories of employment
where mandatory retirement based on age and irrespective of
performance is still legal).

Joseph A. Acosta, State Constitutional Law - Equal Protection -
Pennsylvania Supreme Court Upholds Mandatory Retirement Age
Provision of the Pennsylvania State Constitution. Driscoll v. Cor-
bett, 69 A.3d 197 (Pa. 2013), 67 RUTGERS U.L. REV. 1201 (2015)
(Pennsylvania).

Employment Law - Age Discrimination - Seventh Circuit Holds
That the ADEA Does Not Preclude 1983 Equal Protection Claims
- Levin v. Madigan, 692 F.3d 607 (7th Cir. 2012), 126 HARV. L.
REV. 1414 (2013).

Christine R. Lewis, Note, A Gross Injustice: Proving Age Dis-
crimination by Federal Employers Under the ADEA in the Wake
of Gross v. FBL Financial Services, Inc., 87 ST. JOHN'S L. REV.
271 (2013).

Katlyn J. Lynch, Note, Sex-Plus-Age Discrimination: State Law
Saves the Day for Older Women, 31 ABA J. LAB. & EMP. L. 149
(2015).
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Mark A. Paige & Perry Zirkel, Teacher Termination Based on
Performance Evaluations: Age and Disability Discrimination?,
300 EDUC. LAw REP. 1 (Feb. 27, 2014).

Craig Robert Senn, Ending Discriminatory Damages, 64 ALA. L.
REV. 187 (2012).

Emer M. Stack, Note, A New Split on Old Age: Preclusion of
§ 1983 Claims and the ADEA, 82 FORDHAM L. REV. 331 (2013).

Lauren Tauro, Note, No Country for Old Men?: The Non-Preclu-
sive Effect of the Age Discrimination in Employment Act on
§ 1983 Age Discrimination Claims, 88 ST. JOHN'S L. REV. 255
(2014).

U.S. Equal Employment Opportunity Commission, Age Discrim-
ination, https://www.eeoc.gov/laws/types/age.cfm (last visited
Sept. 14, 2016).

Richard L. Wiener & Katlyn S. Farnum, The Psychology of Jury
Decision Making in Age Discrimination Claims, 19 PSYCHOL.
PUB. POL'Y & L. 395 (2013).

Jina Kim Yun, Comment, The New Danger of Being Fired: Sec-
tion 525(b)'s Disproportionate Effect on Older Workers and a
Call to Amend, 7 Nw. J. L. & Soc. POL'Y 196 (2012).

Nancy L. Zisk, What Is Old Is New Again: Understanding Gross
v. FBL Financial Services, Inc. and the Case Law That Has Saved
Age Discrimination Law, 58 Loy. L. REV. 795 (2012).

Disability Discrimination

Nicole Buonocore Porter, The New ADA Backlash, 82 TENN. L.
REV. 1 (2014) (exploring post-ADA Amendments Act case law
and concluding that "courts are also reluctant to require employ-
ers to change these default rules of the workplace (hours, shifts,
attendance policies, etc.).").

Laura Rothstein, Disability Discrimination Statutes or Tort Law:
Which Provides the Best Means to Ensure an Accessible Environ-
ment?, 75 OHIO ST. L.J. 1263 (2014) (comparing the use of negli-
gence, negligent infliction of emotional distress, and torts based
on building code violations with suits premised on specific disa-
bility discrimination statutes).
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Michael Ashley Stein et. al., Accommodating Every Body, 81 U.
CHI. L. REV. 689 (2014) (arguing that accommodation should be
based on individual need rather than a disabled person's fit into
an identity category).

Michelle A. Travis, The Part and Parcel of Impairment Discrimi-
nation, 17 EMP. RTs. & EMP. POL'Y J. 35 (2013) (explaining the
ADAAA's effects on the "regarded as" impaired provisions of
disability discrimination law).

Mark C. Weber, The Common Law of Disability Discrimination,
2012 UTAH L. REV. 429 (explaining possibilities for common law
disability discrimination remedies, apart . from statutory
solutions).

Mark C. Weber, Intent in Disability Discrimination Law: Social
Science Insights and Comparisons to Race and Sex Discrimina-
tion, 2016 U. ILL. L. REV. 151 (applying the implicit bias litera-
ture to disability discrimination to show ways of establishing
unlawful intent).

Cheryl L. Anderson, Unification of Standards in Discrimination
Law: The Conundrum of Causation and Reasonable Accommo-
dation Under the ADA, 82 Miss. L.J. 67 (2013).

Frederick J. Melkey, The Emerging Trend of Extending ADA
Reasonable Accommodation Beyond the Workplace to Include
Commuting Issues: A Comment on Colwell v. Rite Aid, 7 MOD.

AM. 22 (2011).

Lydia Petrakis, Comment, Sick Leave Policies Requiring Medical
Certification Violate the ADA and Rehabilitation Act: Why the
Second Circuit Got It Right and the Sixth Circuit Got It Wrong, 23
GEO. MASON U. Civ. RTS. L.J. 365 (2013).

Lawrence P. Postol, ADA Open Issues: Transfers to Vacant Posi-
tions, Leaves of Absence, Telecommuting, and Other Accommo-
dation Issues, 8 ELON L. REV. 61 (2016).

John E. Rumel, Federal Disability Discrimination Law and the
Toxic Workplace: A Critique of ADA and Section 504 Case Law
Addressing Impairments Caused or Exacerbated by the Work En-
vironment, 51 SANTA CLARA L. REV. 515 (2011).
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Jacob Schutz, Note, Association Discrimination Under the Ameri-
cans With Disabilities Act: The Case of Dependent Healthcare
Costs, 27 ABA J. LAB. & EMP. L. 485 (2012).

Craig Robert Senn, Minimal Relevance: Non-Disabled Replace-
ment Evidence in ADA Discrimination Cases, 66 BAYLOR L.
REV. 65 (2014).

Matthew S. Smith, Protecting Former Employees With Disabili-
ties Who Receive Fringe Benefits Under Title I of the ADA, 29
ABA J. LAB. & EMP. L. 349 (2014).

U.S. Equal Employment Opportunity Commission, Disability
Discrimination, https://www.eeoc.gov/laws/types/disability.cfm
(last visited Sept. 14, 2016).

Mark C. Weber, Accidentally on Purpose: Intent in Disability Dis-
crimination Law, 56 B.C. L. REV. 1417 (2015).

Divorce

Bella Feinstein, A New Solution to an Age-Old Problem: Statu-
tory Authorization for Guardian-Initiated Divorces, 10 NAELA
J. 203 (Fall 2014) (evaluating the laws in the eighteen states that
allow guardians to initiate divorce proceedings on behalf of their
incapacitated wards).

Arin Fife, Don't Let Divorce Derail Your Retirement Plans: Un-
derstanding Your Options Before, During, and After Your Mar-
riage, 37 FAM. ADVOc. 30 (Summer 2014) (explaining how to
evaluate marital and nonmarital portions of retirement
accounts).

Micah H. Huff & Martha C. Brown, Structuring a Divorce When
a Spouse or Child Is Disabled, 46 FAM. L.Q. 199 (2012) (covering
eligibility for numerous government benefits: Social Security Dis-
ability Insurance, Supplemental Security Income, Medicare,
Medicaid, and housing assistance programs, as well as construc-
tion of various types of trusts).

Paula G. Kirby & Laura S. Leopardi, The Challenging Phenome-
non of Gray Divorces, 50 FAM. L.Q. 3 (2016) (covering valuation
matters regarding pensions, residences, Social Security, executive
compensation, and addressing vocational assessment in midlife).
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Allison Anna Tait, Divorce Equality, 90 WASH. L. REV. 1245
(2015) (arguing for indirect spousal contributions toward the in-
crease in business assets and enhanced earning capacity as mari-
tal property).

Grant Bakke, Comment, Divorce-Proceedings and Disposition
of Property: The Effect of the Death of a Party During a Divorce
Proceeding on the Incidental Issues to the Divorce: Albrecht v.
Albrecht, 2014 ND 221, 856 N.W.2d 755, 91 N.D. L. REV. 209
(2015) (North Dakota).

Stephen Bravo & Michael Mattson, Problems With Asset Alloca-
tion in Divorce Where One Spouse Owns a Business, 26 J. AM.
ACAD. MATRIM. LAw. 279 (2014).

Matthew L. Brunson, Note, Family Law-Providing for Those
Who Cannot Provide for Themselves: A Proposal for the Arkan-
sas General Assembly to Follow in the Footsteps of an Already
Expansive Guardianship Law and Grant Guardians the Right to
File for Divorce on Behalf of a Ward, 38 U. ARK. LITTLE ROCK

L. REV. 271 (2016) (Arkansas).

Rebecca A. Copeland & John W. Schmidtke, Jr., Property Divi-
sion in Hawaii Divorces After Gordon v. Gordon, 20 HAw. B.J. 4
(Feb. 2016) (Hawaii).

Sara Craig, Transmutations and the Presumption of Undue Influ-
ence: A Quagmire in Divorce Court, 25 HASTINGS WOMEN'S L.J.
81 (2014).

Thomas E. Crowley III & Stephanie A. Rezents, Spousal Support
and the Marital Standard of Living in Hawai'i Divorces, 18 HAW.

B.J. 4 (Sept. 2014) (Hawaii).

Willard H. DaSilva, Steven J. Eisman, Gray Divorce and Remar-
riage, 83 N.Y. ST. B.J. 26 (Aug. 2011) (New York).

Kara Francis, Comment, A Remedy Beyond Reach: The Stringent
Standard in Illinois for Exclusive Possession of the Marital Home
During Divorce Proceedings, 63 DEPAUL L. REV. 803 (2014)
(Illinois).

Kirsten Gallacher, Fault-Based Alimony in No-Fault Divorce, 22
J. CONTEMP. LEGAL IssuEs 79 (2015).
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Erin Durand Hollis, Divorce and the Closely-Held Vermont Busi-
ness Owner, 40 VT. B.J. 22 (Winter 2015) (Vermont).

Dale E. Johnson, Divorce in the Land of Startups, 43 COLO. LAW.
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Ross S. Levey & Kelley L. Menzano, Marriage and Divorce at
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Najmeh Mahmoudjafari, Comment, What Is the Bottom Line?
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Carlyon S. Mccaffrey, The Use of Trusts to Structure Divorce Set-
tlements, 27 J. AM. ACAD. MATRIM. LAw. 29 (2015).

N. Christopher Menges & Patrick J. Schaeffer, Bifurcated Di-
vorce Action: Establishing Compelling Circumstances and Suffi-
cient Economic Protections, 85 PA. B.A. Q. 131 (July 2014)
(Pennsylvania).

Shanice Naidu, Note, What's Love Got to Do With It? The Value
of Celebrity Status in Divorce Proceedings, 33 CARDOZO ARTS &
ENT. L.J. 573 (2015).

Elizabeth Nanez, There Are Fifty Ways to Leave Your Lover but
Only Two Legal Ways in Texas: Updating Texas Health and
Safety Code Section 711.002 to Protect Disposition of Family
Members, 8 EsT. PLAN. & COMMUNITY PROP. L.J. 343 (2015)
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Trusts in Divorce Cases, 38 FAM. ADVOc. 36 (Fall 2015).
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Deborah Rysso, Know Thy Trust: A Plain English Guide to
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2015).

Amy L. Snyder, Military Benefits and Divorce, 47 MD. B.J. 30
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Elder Abuse and Neglect (See also Nursing
Homes and Other Long-Term Care)

Andrew R. Fischer, Note, Elder Abuse: A Private Problem That
Requires Private Solutions, 8 J. HEALTH & BIOMEDICAL L. 81
(2012) (evaluating trusts and powers of attorney as ways to ad-
dress elder abuse).

National Center on Elder Abuse, www.ncea.aoa.gov/
StopAbuse/Get_ Help/State/index.aspx (last visited Sept. 14,
2016) (providing links for all state Adult Protective Service and
long-term care ombudsman offices).

Benjamin Pomerance, Finding the Middle Ground on a Slippery
Slope: Balancing Autonomy and Protection in Mandatory Report-
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439 (2015) (examining mandatory elder abuse reporting laws and
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