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LESSONS FROM THE WELLNESS COMMUNITY TO
ADDRESS THE ANTI-VACCINATION MOVEMENT
Barbara J. Zabawa, JD, MPH
The Center for Health Law Equity, LLC
McFarland, WI

Introduction
On January 23, 2015, the Centers

for Disease Control and Prevention
("CDC") issued a health advisory
declaring a multi-state outbreak of
measles associated with travel to
Disneyland Resort Theme Parks.'
The advisory asked healthcare pro-
viders to ensure that all of their
patients are current on the "MMR"

(measles, mumps and rubella) vaccine.2

High rates of vaccination within a
population can eliminate the onset of
measles.' This is called "herd immu-
nity," meaning that a high rate of
vaccination ensures the protection of
the population, even those who have
not been immunized.' For vaccinations
to be effective, health professionals rec-
ommend a vaccination rate of about 95
percent of a community's population.'
Most of the people linked to the Dis-
neyland outbreak were not vaccinated.'

The current measles outbreak has
revived the age-old debate of protecting
individual liberties versus protecting
the common good. One way that public
health agencies and state legislatures
are grappling with the measles outbreak
is through strengthening vaccination
laws. Yet, as the worksite welIness
community has learned recently, com-
pulsory participation is not a panacea.
Although mandatory participation
efforts increase compliance, some peo-
ple will still resist, maybe even object
by fighting back. As the recent cases
brought by the Equal Employment
Opportunity Commission ("EEOC")
demonstrate, just because one has legal
authority to institute a program does
not make that program the right or
only course of action.

If the ultimate goal is to achieve
unified, voluntary compliance with

vaccination, then public health agen-
cies may benefit from adopting program
implementation strategies from the
worksite wellness community. These
strategies include two essential concepts
that aim to establish a positive culture
for wellness program adoption: 1) lead-
ership buy-in and promotion; and 2)
creation of cohesive and diverse teams
for implementation. In relation to the
anti-vaccination movement specifically,
public health agencies should acknowl-
edge that many anti-vaccination
individuals may see complementary and
alternative medicine ("CAM") provid-
ers and that these providers are often
excluded from traditional public
health initiatives. Public health lead-
ers who are willing to include CAM
providers in vaccination education
and adoption efforts may find an effec-
tive way to encourage more widespread
vaccination.

Relevant Legal History of
Anti-Vaccine Sentiment

More than 100 years ago, Jacobson
v. Massachusetts cemented the states'
police power as a mechanism to pro-
tect public health and safety. The
case not only remains good law, but
its relevance to today's measles out-
break is uncanny. In 1905, Plaintiff
Henning Jacobson sued the Com-
monwealth of Massachusetts alleging
that a Massachusetts statute requiring
persons who decline the smallpox
vaccination to pay a $5.00 forfeiture
violated his rights under the Four-
teenth Amendment to the U.S.
Constitution. Specifically, he argued
that the state law invaded his liberty
and was "hostile to the inherent right
of every free man to care for his own
body and health in such a way as to
him seems best."' In deciding to
uphold the Massachusetts statute, the
United States Supreme Court recog-
nized the state's "police power," which
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allows a state to "enact quarantine

laws and health laws of every descrip-

tion" to protect the public health and

public safety.' In response to Mr.

Jacobson's concern about invading his

liberty, the Court stated:

Real liberty for all could not exist

under the operation of a principle

which recognizes the right of

each individual person to use his

own, whether in respect of his

person or his property, regardless

of the injury that may be done to

others...

... Even liberty itself, the greatest

of all rights, is not unrestricted

license to act according to one's

own will. It is only freedom from

restraint under conditions essen-

tial to the equal enjoyment of the

same right by others. It is, then,
liberty regulated by law...

... [Ilt was the duty of the consti-

tuted authorities primarily to keep

in view the welfare, comfort, and

safety of the many, and not permit

the interests of the many to be

subordinated to the wishes or con-

venience of the few.9

The Court took judicial notice

that it is a common belief of the peo-

ple of Massachusetts that vaccination

is a preventive tool against smallpox.1

The Court stated that a common

belief does not need to be universally

held for a legislature to enact laws to

protect the health and safety of the

population."

The More Things Change,
the More They Stay the
Same

Similar to the situation over 100

years ago, there is a debate about the

right to decline the MMR vaccination

without penalty. There are people who

question the safety and effectiveness

continued on page 30
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of the MMR vaccine. Some trace
the current debate back to a 1998
announcement by a British doctor who
said he found a relationship between
the MMR vaccine and the onset of
autism.'2 The British doctor's findings
were widely and quickly rejected and
British medical authorities stripped him
of his medical license." Dozens of epi-
demiological studies found no merit to
his study, which was based on a tiny
sample." Nevertheless, the vaccine-
autism link has continued to be
accepted by some.5 Some reject vac-
cines for religious reasons; others
because they prefer alternative medi-
cines and still others because of a
pervasive mistrust of many national
institutions, such as the pharmaceutical
industry that profits from vaccines.

Furthermore, most states allow resi-
dents to opt-out of vaccinations for
religious, personal or philosophical
reasons." Parents have taken advan-
tage of these vaccination exemption
laws by choosing to forego vaccinating
their children, causing the rate of vac-
cination in some communities to fall
well below 90 percent, which as noted
above, is insufficient to achieve herd
immunity." Thus, despite the CDC's
declaration in 2000 that measles has
been eradicated in the United States,"
the country's recent measles outbreak
(which was over 133 cases in at least
seven states at the time of this writ-
ing)2 0 proves that the battle is not over.

To fight the continuing anti-vac-
cination battle, a number of states are
now seeking to strengthen vaccination
laws. California, Maine, Michigan,
Minnesota, Oregon and Washington
are looking to tighten or eliminate
exemptions from vaccines because of
religious or philosophical reasons.2 ' For
example, Oregon has introduced a bill
that would allow vaccination exemp-
tions solely for medical reasons and no
longer for religious, philosophical or
personal reasons.2 2 Most of these pro-
posals are in the early stages of the

30

legislative process; however, Michi-

gan changed its rules in November

2014 to now require parents who

want a non-medical exemption from

vaccinations to receive education on

the risks of not receiving a vaccine.2 3

American Public Health Association

("APHA") executive director Dr.

Georges Benjamin supported those

efforts, stating that he hoped policy-

makers would strengthen their

vaccine laws and not weaken them.2 4

Yet, some public health experts

have expressed concern that a solely

authoritarian approach to force vac-

cination may create a backlash.2 5

According to one expert, law should

work as a nudge, not a shove.2 6 Indeed,

as the worksite wellness community

has learned from a flurry of recent law-

suits brought by the EEOC, imposing

programs that fall within legal param-

eters is not always the best policy.

The public health community could

learn from these EEOC cases about

possible rebellion from anti-vaccina-

tion supporters.

Learning from the EEOC
Cases

The EEOC filed three lawsuits in

mid-to-late 2014 against three differ-

ent companies: EEOC v. Orion

Energy Systems (Case No. 2:14-cv-

1019), EEOC v. Flambeau, Inc. (Case

No. 3:14-cv-638) and EEOC v. Hon-
eywell International, Inc. (Case No.

14-cv-4517). In the Orion Energy

case, the EEOC has alleged that

Orion Energy implemented a wellness

program that included a health risk

assessment and fitness test for its

employees.2? The health risk assess-

ment asked the employees medical

history questions and had a blood

work component.2' According to the

EEOC complaint, Orion Energy

required nonparticipants in the pro-

gram to pay the entire premium cost

of their health insurance coverage,

while Orion Energy paid much of the
cost of coverage for employees partici-
pating in the program.

Similarly, the EEOC alleged that
Flambeau implemented a wellness
program that required employees to
undergo biometric testing and a
health risk assessment.0 According to
the EEOC, employees who fail to
complete the biometric test and
health risk assessment are responsible
for paying 100 percent of their health
insurance premium, while employees
completing the test and health risk
assessment paid a much lower cost."

Finally, in the Honeywell case, the
EEOC alleged that Honeywell
required its High Deductible Health
Plan participants (including spouses)
to submit to a biometric test." Failure
to do so resulted in denial of a $250-
$1,500 Health Savings Account
contribution, a $500 surcharge and a
$1,000 tobacco surcharge." Honey-
well offered three alternatives to the
biometric test to avoid the tobacco
surcharge: 1) enroll in a tobacco ces-
sation program (actual cessation not
required); 2) submit a physician
report that indicates that neither the
employee nor spouse use tobacco; or
3) work with a health advocate to
establish that the employee or spouse
is not a tobacco user.4 Each of these
cases is still pending before their
respective courts." However, the
Honeywell court recently dismissed
the EEOC's motion for a preliminary
injunction to enjoin Honeywell from
levying all penalties and costs against
any Honeywell employee who refuses
to undergo biomedical testing in con-
junction with Honeywell's wellness
program.6

These cases have caused much
anxiety in the worksite wellness com-
munity because many employers use
wellness screening activities such as
those described in the cases to help
reduce medical costs, absenteeism and
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health-related productivity losses.7

Indeed, according to a RAND study
on worksite wellness programs,
approximately half of U.S. employers
offer wellness promotion initiatives.
Of those, 72 percent characterize
their wellness program as a combina-
tion of screening activities, such as
health risk assessments and biometric
screens, and interventions.

In all three EEOC cases identi-
fied above, the EEOC alleged that the
companies' wellness programs vio-
lated the Americans with Disabilities
Act ("ADA"). The EEOC's position
is that the health risk assessment or
biometric test constituted an involun-
tary medical examination that is not
job-related.40 The ADA prohibits
employee medical examinations, such
as health risk assessments or biomet-
ric tests, unless those inquiries are
job-related and consistent with busi-
ness necessity." The ADA provides
an exception for medical inquiries
that are part of a "voluntary" weliness
program.

The EEOC did not view having to
pay 100 percent of one's health insur-
ance premium for failing to participate
in the wellness program, as was the
case in Orion Energy and Flambeau, to
be voluntary. It also did not view the
large penalties imposed by Honeywell
as promoting a voluntary program.
Furthermore, in the Honeywell case,
the EEOC alleged a violation of the
Genetic Information Nondiscrimina-
tion Act ("GINA") because the
biometric screen offered a financial
inducement in exchange for informa-
tion about the manifestation of disease
in employees' spouses, who are consid-
ered "family" under GINA.4

' GINA
prohibits the offering of any financial
inducements to individuals for pro-
viding genetic information as part of
a wellness program.44

Despite the alleged ADA and
GINA violations, the wellness pro-
grams at each of these employers
complied with the Patient Protection
and Affordable Care Act's ("PPACA")

modifications to the Health Insurance
Portability and Accountability Act
("HIPAA") nondiscrimination provi-
sions.1 Specifically, these programs
were "participatory" wellness programs
under PPACA/HIPAA, meaning that
to obtain the reward, the participant
does not have to satisfy a health status
factor." Unlike health contingent pro-
grams, which do have a limit on the
amount of a "reward," participatory
programs have no limit on the finan-
cial reward that is used to encourage
participation.4 7 Indeed, the employers
in all three cases pointed out that their
wellness programs complied with the
PPACA/HIPAA nondiscrimination
standards." As a result, under the
employers' reasoning, the wellness pro-
grams are legal and should not be
facing EEOC criticism. Moreover,
each employer in the EEOC cases
argues that, regardless of the legality of
their program under PPACA/HIPAA,
their welIness programs fit within the
voluntary medical examination provi-
sion of the ADA." As contended by
Honeywell, merely providing a finan-
cial incentive to participate in a
program does not transform it into an
involuntary program.o

There is a lesson to be learned in
the logic espoused by the employers
in the EEOC cases cited above: just
because a program can arguably fit
within legal parameters does not
mean the program will be accepted by
those it is intended to help. Some
employees from those PPACA/
HIPAA-compliant programs pushed
back by filing complaints with the
EEOC with the hope that the EEOC
would rule in their favor and not
require them to reveal private infor-
ination to their employer." Public
health agencies and legislators who
aim to use their authority under
Jacobson v. Massachusetts to compel
greater vaccination rates may find
themselves in a situation similar to
the employers in the EEOC cases.
Using laws as shoves rather than
nudges may increase vaccination
rates, but such tactics do not address
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the underlying beliefs in the anti-
vaccination movement. Compulsory
vaccination does not educate the
population on the science behind
why vaccination is important to the
health of a whole community. Rely-
ing on vaccination laws alone allows
the misinformation and misunder-
standing about vaccinations to
persist. Like the employees who com-
plained in the EEOC lawsuits, those
who are forced to participate may per-
ceive the law as violating their right
to privacy and choice. Such percep-
tions do not foster a cooperative,
healthy culture or society. Public
health organizations may want to
look to the wellness community for
guidance about this issue.

Adopting Worksite Wellness
Program Strategies to Create
a Positive Culture

The worksite wellness commu-
nity has developed a number of best
practices in wellness program design.
Groups such as the Wellness Council
of America ("WELCOA"), Harvard
School of Public Health, the CDC
and Wellsource52 have created strate-
gies that cultivate worksite wellness
program success.5 3 Two common strat-
egies are 1) creating leadership buy-in
and 2) diverse teams. For example,
the CDC recommends obtaining
support from company leadership,
unions, employees, and external
stakeholders before launching a well-
ness program.54 WELCOA's first of

seven benchmarks is "Capturing CEO
Support."5 5 According to these

groups, obtaining leadership buy-in is
critical to establishing a results-ori-
ented employee wellness program.
This is because leaders develop the
vision, allocate the resources, set the
example and communicate the vision
of the wellness program. Without
leadership support, worksite wellness
programs can quickly fall apart.

The second common strategy
advocated by wellness program design
groups is creating diverse teams. This

continued on page 32
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strategy is WELCOA's second in its
series of seven benchmarks for creating
a results-oriented wellness program.
Using WELCOA's benchmark as an
example, which Harvard's School of
Public Health and the CDC refer-
ence,5 ' building cohesive, diverse
teams to develop and support the
worksite wellness program mitigates
the creation of an "us vs. them" envi-
ronment. WELCOA notes that one of
the biggest mistakes organizations
make when initiating wellness teams is
that they only include executives from
the upper echelons of the company."
To counter this impression, it is critical
to include members from throughout
the company who represent a range of
health and employment status. Har-
vard's School of Public Health also
notes the importance of collaborating
with multiple community stakehold-
ers, such as academia, nonprofits,
government, professional organiza-
tions, employees, insurance providers,
and food distributors when aiming to
integrate food and fitness into worksite
wellness.60

Public health leaders could
acknowledge these lessons from the
worksite wellness community and
apply them to the anti-vaccination
movement. To do so, it is important to
recognize that a number of anti-vac-
cine proponents rely on their CAM
providers for guidance. For example,
recent newspaper articles highlight
parents who obtain information from
the complementary and alternative
medicine community, such as homeo-
pathic, chiropractic, or naturopathic
providers, to support their choice not
to vaccinate their children." These
providers have traditionally been out-
side "mainstream medicine" because
CAM and mainstream medicine have
historically competed for patients,62

have different philosophies on how to
treat illness,6 1 and are grounded dif-
ferently; mainstream medicine is
grounded in western scientific princi-
ples whereas CAM is not."

32

Regardless of these differences,
according to the National Center for
Complementary and Integrative
Health, a division of the National
Institutes of Health, nearly 40 per-
cent of Americans use healthcare
approaches developed outside main-
stream or "Western" medicine,5 and
the use of CAM providers in the
United States is growing.6 One
research study notes that women, peo-
ple with higher education, people who
have been hospitalized within the last
year, and adults who are former smok-
ers seek CAM at rates higher than the
national average.6 7 "People seek CAM
treatments for a variety of reasons,
including to avoid frustrations with
the limits of conventional therapies, to
seek more autonomy and personal
control over health care decisions, and
to feed the ethos of self-sufficiency
and a rejection of established medical
expertise."" These reasons for seeking
CAM treatment align with a number
of the reasons cited earlier regarding
opposition to vaccinations.6

) Accord-

ing to one study, children who receive
care from naturopathic physicians or
chiropractors during the years of their
first or second birthdays are significantly
less likely to meet the vaccination
schedule for MMR, chickenpox or H.
Influenzae type B than their counter-
parts.70 In addition, the study found
that pediatric use of naturopathy is
associated with significantly more diag-
noses of vaccine-preventable diseases."

Despite evidence of a link between
CAM provider use and anti-vaccina-
tion beliefs, there is little evidence of
collaboration between public health
and CAM providers. For example, a
November 2014 report regarding suc-
cessful partnerships in improving
community health through hospital-
public health collaboration made no
mention of a need for these collabora-
tions to include CAM providers.n The
report's authors acknowledged that to
have a sustained impact, these partner-
ships should reach out and engage a

broad range of other community orga-
nizations and groups, such as school
systems, health plans, the business
community and local government."
However, missing from this list are
CAM providers. Excluding CAM
providers from community health col-
laborations when a growing number of
Americans rely on them for healthcare
guidance may drive a deeper wedge
between CAM providers (and their
patients) and mainstream healthcare.
As learned from the wellness commu-
nity, an "us vs. them" environment is
not conducive to a successful program.
Indeed, the National Prevention
Council, created by PPACA, encour-
ages coordination and integration of
complementary health strategies into
preventive care efforts.74

With regard to vaccination efforts
specifically, there is evidence that
CAM providers would be willing to
collaborate with public health efforts
to increase vaccination rates. Studies
indicate that a majority of CAM
practitioners make no explicit recom-
mendations about vaccination, and
only a minority actively recommend
against vaccination. According to the
authors of one study, "many providers
may be open to more active support of
vaccination in conversations with par-
ents" and therefore enlisting assistance
from CAM providers in the United
States might be productive.76

Research has shown that public
health messages emphasizing scientific
evidence in favor of vaccines is not
very effective in promoting vaccina-
tion among parents with anti-vaccine
attitudes.7 In fact, dramatic narratives
about measles and images of sick chil-
dren increased misperceptions about
the MMR vaccine." One study found
that for parents who are least favorable
toward vaccines, there is no interven-
tion that could increase their intent to
vaccinate.7 The study's authors sug-

gested, however, that because parents
rate their children's doctor as their
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most trusted source of vaccine safety
information, future research should
explore whether pediatricians would
be an especially persuasive source.so
Moreover, a recent article in The New
Yorker magazine suggested that the
anti-vaccination message cannot
change unless the perceived consen-
sus among figures seen as opinion and
thought leaders changes first.

Because anti-vaccination sup-
porters may rely on the opinions of
their CAM providers, it is important
to include those providers in public
health collaboration efforts. Involv-
ing CAM providers in public health
collaborations to improve community
health arguably captures the two
strategies employed by the wellness
community in designing results-ori-
ented wellness programs. First, it is
akin to capturing leadership buy-in.
CAM providers are often looked to as
leaders in natural health and healing,
a concept that resonates with many
anti-vaccination supporters. Includ-
ing CAM providers at the table with
public health and mainstream medi-
cine providers increases the chance of
delivering a more unified message to
patients about the value of vaccines.
Second, including CAM providers in
public health collaborations creates a
more diverse, cohesive team to tackle
community health issues. Omitting
CAM providers from discussions about
how to improve vaccination rates
leaves out a large and growing sector of
health and wellness. Public health
organizations aiming to improve vac-
cination rates may benefit from
broadening their definition of health-
care collaborations to include CAM
providers. Such inclusion would create
a truly diverse, representative team of
leaders to tackle community health
improvement.

Conclusion

The current measles outbreak
serves as a reminder that the United
States is a country with diverse opin-
ions that are not always easily swayed

by common belief, scientific evidence
or what benefits the common good.
The tension between individual rights
and public health and safety will con-
tinue to permeate efforts to improve
population health. But, in many cir-
cumstances, using only the law to force
people to comply with broader health
goals is not the best strategy, as leamed
by a number of employer wellness pro-
grams that have been the subject of
recent EEOC lawsuits. Public health
organizations may find valuable lessons
learned from the worksite wellness
community. Studies suggest that
engaging leadership and diverse teams
of health and wellness professionals,
including CAM providers, may have a
positive impact on vaccination rates,
as well as on other community health
improvement efforts.
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